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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JEROME DAVIS,

Plaintiff,
V. Civil Action No. 15-1497 (JEB)
DISTRICT OF COLUMBIA, etal.,

Defendants.

MEMORANDUM OPINION

It is not surprising thatvhencertain drug dealers are arrestedthe street, police officers
may seek search warrants for their homes in order to locate additional evideno&aband.
In an unfortunate twist here, Metropolitan Police Departmerdesf obtained a warrant for the
home of Plaintiff Jerome Davis after an arrestesgleadingly provided Davis’s address instead
of his own. The officerthen allegedly ransacked Davis’s apartment in a fruitless search.

Yet this suit does not predominantly take aim at the geographic snafu; instasgets
bigger game. Plaintiff here challenges MPD’s general practice of seeking wearahts for
drug suspects’ homes that are basaldlyon the officer’s “training and experience.” Davis
alleges that actuaixperiencepurportedly backed up by data, demonstrates that neither drugs
nor evidence is typically found in such a search. As a result, this action clairtisetharrant
affidavit was falsetherebyrendering any ensuing search a violation of the Fourth Amendment;
that such affidavits constitute a pattern and practice of MPD, thus nthkimyjstrict of
Columbia also liable; and that the execution of the warrant itself was unrblsand excessive

in scope.
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Defendants have now moved to dismigsding that Plaintiff has allegdécts sufficient
to establisiFourth Amendment violationshe Court will allowthe lion’s share athis suit to
proceed.

l. Background

According to the Complaint, which the Court must presume true at this stage, ¢his cas
arises from th@ctober 10, 2014earch oPlaintiff's District of Columbiahome pursuant to a
warrant obtained by MPD officer Jerry AfaikeeCompl., § 1. Te officers howeverwere
looking in the wrong place. It turns out thae® Wiliams, another man wheasarrestedn
the streefor possessiowith intent to distribute herojrhad given Davis’s address as his own.
Id., 1 3. MPD officersthen checkedhis purported adéss intheir“JUSTIS database” analith
the Pretrial rvicesAgency, both of which confirmed thahe address Williams haxtovided
wasindeedwhere he lived Id., 120. In actuality Plaintiff maintains, “Williams had no
significant connection to Mr. Davis’s residence,” and though the two men “used to be
acquaintances,” Williams “never spent even one night at Mr. Davis’s hohe § 21.

In hiswarrantapplication, Afari averred that, based on his “traifiauigd “experiencg
persons whodeal in illegal contrdéd substances” maintain evidence of illegal activity “usually
secreted in their residers;eor the residences of friends, [afathily members,” or in “places of
drug distribution activity, such as a stash house or a safe hddse]’18. On the basis of ith
knowledge, b requested perns®n to searciwhat he thought was Williamstsome for inter
alia, “narcotics, illegal drugs, packaging, and proceeds of drug saléfls].Exh. 1 (Warrant
Application) at 4. District of Columbia Superior Court Judge John Bayly approvedathent.

Seeid. at1.



In Plaintiff's account, Davis was at work at Fresh Cut Barber Shop when “a pludlanx
heavily armed offters . . . kicked [his] door o§iE] its hinges, stormed into his apartment, and
ransacked the entire placed., I 1. Although they found “[n]othing illegal” in Davis’s home,
MPD officers “ruined a week’s worth of meat along with other food that Mvidstored in his
apartment,” “shreded’ his LayZ-Boy armchairand his mattresgnd seized Davis’s computer.
Id., 111 5056. (The officerssubsequently returned the computer “on another occasidn.{ 6.)
After the search, the officec®ntacted the property manageDavis’'s address who “provided
videotape evidence confirming that Mr. Williams had no connection to the residedge]"23.

At the heart of Plaintiff<Complaint is his allegatiothat the*sweeping generalizations
about a large and diverse set of individu#tait Afari presenteth his warrant applicatioas
gleanedrom his “training and “experience” providedwoefully insufficient grounds” for
approval of such warrant 1d., 18. Davis alleges that “in the vast majority of cases in which
MPD officers execute search warrants after a traffic or street stop baseshahgir ‘training’
and ‘experience’ and not actual evidence connecting the home to criminal atiiviyarrant
returns submitted by the officers themselves prove that MPD officers dmdahe items that
they seek.”ld., 1 38. More specifically, he submithat in the year preceding the search at issue
here, MPD officers “failed to find any drugs, let alone thegd they were looking for, in almost
66% of the cases” in which they executed trairangexperience search warrantsl., 1 39.

And “[i]f small amounts of marijuana are excluded, MPD officers failefinaillegal drugs that
they were purportedly searching for in nearly 87% of cases” involving traamdgxperience
warrants.ld., 140. In Davis’s view,liese dismal statistics reveal that Afari and his fellow
officers “know through their training and experience that sophisticated driegsida no

provide law enforcement with the location and address . . . where they keep theiratdshes



evidence of their crimes.Id., 1 44 He further believes that Afdtknowingly and recklessly
omitted from [his application] the posuccess rate of such warrants” and thereby “deliberately
misle[]d the issuing judge.’ld., 1 43-44.

Plaintiff bringsthis42 U.S.C. 8§ 1983uit against Afari and th25 unnamed MPD
officers who executed the searehll in their individual capacities andagainst the Distric As
recompense for theFourth Amendment violations, Dasseks generalamages from all
Defendants, as well gminitive damages from the individual officeisl. at 13. Defendantsiow
moveto dismiss all of Plaintiff's claims.

. Legal Standard

Federal Rule of Civil Procedure 12(b)(6) provides for the dismissal of an adiene &
complaint fails “to state a claim upon which relief can be granted.” In evajuagfendants’
Motion to Dismiss, the Court must “treat the complafigictual allegéons as true . . . and must
grant plaintiff ‘the benefit of all inferences that can be derived from the &leged.” Sparrow

v. United Air Lines, Inc., 216 F.3d 1111, 1113 (D.C. Cir. 2000) (quoting Schuler v. United

States617 F.2d 605, 608 (D.C. Cir. 1979)) (citation omittege als@lerome Stevens Pharms.,

Inc. v. EDA, 402 F.3d 1249, 1250 (D.C. Cir. 2005). The nqtieading rules are “not meant to

impose a great burden upon a plaintiff,” Dura Pharm., Inc. v. Broudo, 544 U.S. 336, 347 (2005),

and she must thus be given every favorable inference that may be drawn fromgékeoal of

fact. Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 584 (2007).

Although “detailed factual allegations” are not necessary to withstantedalR{b)(6)
motion,_ id.at 555, “a complaint must contain sufficient factual matter, accepted as truatdo ‘s

a claim to relief that is plausible on its faceAshcroft v. Igbal, 556 U.S. 662, 678 (2009)

(quoting_ Twombly, 550 U.S. at 570). Plaintiff must put forth “fettcontent that allows the



court to draw the reasonable inference that the defendant is liable for theduidcalteged.”
Id. The Court need not accept as true “a legal conclusion couched as a factual aJfegatian

inference unsupported by thects set forth in the Complaintrudeau v. Fed. Trade Comm’n,

456 F.3d 178, 193 (D.C. Cir. 2006) (quoting Papasan v. Allain, 478 U.S. 265, 286 (1986)

(internal quotation marks omitted)). For a plaintiff to survive a 12(b)(6) motion even if
“recovery isvery remote and unlikely,” moreover, the facts alleged in the complaint “must be
enough to raise a right to relief above the speculative leV@dmbly, 550 U.S. at 555-56

(citing Scheuer v. Rhodes, 416 U.S. 232, 236 (1974)).

In evaluating the sufficiency of Plaintiff's Complaint under Rule 12(b)(6), ihatGnay
consider “the facts alleged in the complaint, any documents either attaabreicicorporated in
the complaint[,jand matters of which [the court] may take judicial noticédqual Emp’t

Opportunity Comm’n v. St. Francis Xavier Parochial Sch., 117 F.3d 621, 624 (D.C. Cir. 1997).

The Court may thus consider those materials on a motion to dismiss withougttieatimotion

“as one for summary judgment under Rule 56.” Fed. R. Civ. P. k&ealsdMarshall v.

Honeywell Tech. Solutions, Inc., 536 F. Supp. 2d 59, 65 (D.D.C. 2008).

1.  Analysis

Davis’'s Complaint includes four count3.hey allege that(l) Afari’s warrant application
was so lacking in probable cause that no reasonable officer could have relied on it aithood f
meaning thathe officers’execution of the warrantolated the Fourth Amendment; {ifari
made knowingly and recklessly falsetements and omitted material facts from his warrant
application in violation of the Fourtihmendment; (1) the deficiencies in the application were
partof a pattern or praice of similar behavior biiPD, thusrendering the District liabjeand

(IV) the search of Davis’'s home exceeded the scope of the warrant and resulted imableaso



seizuresand destruction of his property, in violation of the Fourth and Fifth Amendmights.
1957-64. For ease of analysis, the Court will address Count Il first, as it nsras@ntshat
precede thosm Count I. It therseparatelyxamines Counts I&and IV.

A. Countll: Warrant Application

Count llallegesthat Defendants secured the warrant to search Davis’s Wiarag
application riddled with false statements and material omissi®esCompl., 1 59-60The
Supreme Court has explained that an expectation of truthfulness attends all aphaations:

When the Fourth Amendment demands a factual showing suofficie

to comprise “probable causdlie obvious assumption is that there
will be atruthful showing. This does not mean “truthful” in the
sense that every fact recited in the warrant affidavit is necessarily
correct, for probable cause may be founded upon hearsay and upon
information received from informants, as well as updormation

within the affiant's own knowledge that sometimes mbst
garnered hastily.But surely it is to be “truthful” in the sense that
the information put forth is believed or appropriately accepted by
the affiant as true.

Franks v. Delawaret38 U.S. 154, 164-65 (1978) (internal quotation marks and citation

omitted). Given this expectation, the Fourth Amendment is violated where “attdsment
knowingly and intentionally, or with reckless disregard for the truth, was includdxt afftant
in the warrant affidavijt[] if the allegedly false statement is necessary to the finding of probable
cause.”ld. at 155-56. Judicial approval of the warrdoes not exonerate the affidorgcause the
judicial officer would typically have no reason to suspect the falsehoods.

The relevant affiant helig Afari. Plaintiff alleges thahis warrant application “contained
numerous statements” of his “training,” ‘experience,” and ‘knowledge’ . t wbee knowingly
and recklessly false and misleading . . . [and] also omitted facts known to [himi] finasented,
would have undermined the asserted basis for seeking the warrant.” Compl., 1 60. a8pecific

Plaintiff asserts that “Afari omitted to tell the Superior Court Judge that, in the vjasitynaf



cases in which MPD officers execute search warrants after a traffic or streeastdpobly on
their ‘training’ and ‘experience’ and not actual evidence connecting the lrocnieninal
activity, the warrant returns submitted by officers themselves prove thHatd¥fieers do not
find the items that they seekld., § 38. (The Court assumes, for purposes of the Motion,
although Plaintiff does not specify, that the underlying ariadtis samplavere for drug
distribution or for possession with intent to distribute, rather than simple passe$avis
states furthermore, that in the year preceding the search of his home, MPD offiibedsto find
anydrugs in 66% of these training-aeaperienceonly searches artiailed to find illegal drugs
that they were purportedly searching for in nearly 87% of cadds.1 3940. Plaintiff insists
that Afari krew about “the poor success rate of such warrants,” id., 43, and misled Judge Bayly
by withholding that knowledge or offering statements contrary tialif.f 44.

In moving to dismiss, Afari responds thlagse statistics are “irrelevant,” both because an
affidavit “need not present all the relevant information known to the police at tHeaide
because “only a probability” of criminal conduct is requir&eMTD at 9 (quoting lllinois v.
Gates 462 U.S. 213, 235, 239 (1983)The first point is not compelling where Plaintiff's
argument is that Afari concealed evidence that directly undermined probalde éauo the
second, the Court acknowledges that “[t]he test for probable cause is not rettupielese

definition or quantification.”_Florida v. Harris, 133 S. Ct. 1050, 1055 (2013) (internal quotation

marks and citation omitted). At the same time, courts “have required . . . the kind of fair
probability on which reasonable and prudent peopleact.”Id. (internal quotation marks and
citation omitted). So while probable cause is “a fluid concept,” encompassing thg tdthe
circumstances rather than rigid rules or bright lines, it “turn[s] on tlessis®ent of probabilities

in particular factual contexts.” Gatet62 U.S. at 232.



While the D.C. Circuitwo decades agsanctioned traininghdexperience warrants for
the search of suspected drug dealers’ hamnese groundhat there waprobable cause to

believe thatontraband or evidence may be fouhdre seseUnited States v. Thomas, 989 F.2d

1252, 1255 (D.C. Cir. 1993), that does not end the analysis. This is because Plaintiff has alleged
(with somestatisticalsupport) thaffari’'s experience and tnaing are to the contrary. If Davis

is correct, then Afari'statements would have been false or at legsieading. While the Court

agrees that there is fimed percentage of likelihood of discovering contraband, below which a
judge must deem probaltause to be lacking, it does maincurthat the success rate of this

type of trainingand-experience warrant is wholly irrelevant to a probatdase determination.

In fact, because those success rates may undermine the key inference on whachatitbere

rests, they could be critical in this caggeeMassachusetts v. Upton, 466 U.S. 727, 734 (1984)

(probable cause requires something “stronger than a mere uninformed androrembgfiess,”
though “[i]t is enough that the inference” on which it isédi'was a reasonable one and
conformed with the other pieces of evidence making up the total showing of probab)e cause
Gates 462 U.S. at 239 (“A sworn statement of an affiant that he has cause to suspect and does
believe that [contraband or evidence] is located on certain premises will not do. . cie®uffi
information must be presented to the magistrate to allow that official to determirdlgrob
cause; his action cannot be a mere ratification of the bare conclusions of ofivesrial
guotdion marks and citation omittgd

A talismanic invocation of his “training and experience” will not inoculate Aard’s
statement against the basic scrutiny that normally attends claims of lerobabe in warrant

applications. Taking the Complaint’s allegations as true, as required postise, the Court



concludes that Plaintiff has stated a claim that Afari secured the warrantdio Bears’s home
with material false statements or omissions, thereby violating the Fourth Amendment.

By contrastthe Court will dismiss Count Il against the tweffitye unnamed MPD
officers. Nowhere does Plaintiff assert that any of thewn, for that matter, any officer other
than Afari— played any role in the creation and submission of the warrant applicatien. T
Complaint in fact,proclaims that “Afari prepared and swore under oath the search warrant” and
that “John Doe Officers 1-25” only “participated in the planning and execution ofithefisir.
Davis’'s home.” Compl., 11 13-14. Absent any atemns tying these officers to Afari’s
affidavit, Count Il cannot move forward against them.

Finally, the Courtvould be remiss not to note that Plaintiff stites an uphilllanb
with regard towhat remains ofhis count. First, Davis will need to prove thakeleting the
purportedly false information would have vitiated probable cause. For there is no Fourth
Amendment violation if, When material that is the subject of the alleged falsity or reckless
disregard is set to one sidkere remains sufficient content in the warraffidavit to support a
finding of probable cause.” Franks, 438 U.S. @-12. Second, heust establish that Afari’s
affidavit “was the poduct ‘of deliberate falsehood or of reckless disregard for the truth.”

Washington v. District of Columbia, 685 F. Supp. 264, 272 (D.D.C. 1988) (quoting Franks, 438

U.S. at 171).To satisfy this standard, Plaintiff will needdemonstrat¢hat Afaris experience
wascontrary to what he averred and that he m@sso trained. That may be no simple task.

B. Count t Reliance o'WWarrant

Count Icontends that the warrant itsadihce signed by the judgeas so lackingn
probable cause that no reasonable officer could have relied on it, thereby reDeéeimdants’
execution oft a violation ofthe Fourth AmendmentOf course, “[i} is incumbent on the officer

executing a search warrant to ensure the search is lawfully authorizeavauily leonducted.”

9



Groh v. Ramirez, 540 U.S. 551, 563 (2004). At the same time, courtsréwognized that it is

inevitable that law enforcement officials will in some cases reasonably biatkemly conclude
that probable cause is present, andthatin such cases those officialdike other officials who
act in ways theyeasonably believe to be lawful — should not be held personally liable.”

Anderson v. Creighton, 483 U.S. 635, 641 (1987). For this reason, “the protection of qualified

immunity is available if ‘a reasonable officer could have believed that [hisr@diions were]
lawful, in light of clearly established law and the information the officersgssed.”

Youngbey v. March, 676 F.3d 1114, 1117 (D.C. Cir. 2012) (quoting Wilson v. Layne, 526 U.S.

603, 615 (1999)). The Court considers Afari separately frorottier officers.

1. Afari

Here,Afari directly prepared the warrant application and accompanying affidévés
Plaintiff maintains his affidavit included knowinglfalse statements onaterial omissions
Afari cannot hide behind the judge’s stamp of appro$aeGroh 540 U.S. at 564 [B]ecause
petitioner himself prepared the invalid warrant, he may not argue that he reasehadlgn the
Magistrate’s assurance that the warrant contained an adequate descrigitethofgs to be
seized and was therefore valid. ®n these factg;onsequemy, the Court must conclude that it
was not objectively reasonable for Afari to rely on the warrant in exectigngeiarch because of
his knowledge of those misrepresentations or omissions. Asksichnot entitled to qualified
immunity, and Count | surviveagainst him

2. MPD Officers

Thetwenty-five unnamedPD officers are in a different position altogethéinlike
Afari, none of them participated in the preparation and submission of the warracataqupl
Theythus had n@x ante reason to ditrustits contents The question, accordingly, is whether

they couldreasonablyely on the warrant once signed by the judge.

10



Typically, “[i]t is the magistrates responsibilityd determine whether the officer’
allegations establish probable cause and, if so, to issue a warrant comportingwitlfiotine
requirements of the Fourth Amendment. In the ordinary case, an officer cannot ttecdxpe
guestion the magistrateprobablezause determination or hisdgment that the form of the

warrant is technically sufficient.United States v. Leq68 U.S. 897, 921 (1984). “Only

where the warrant application is so lacking in indicia of probable cause as tooHiekr

belief in its existence unreasonahbi#l the shield of immunity be lost."Malley v. Briggs, 475

U.S. 335, 344-45 (1986) (citirigeon 468 U.S. at 923).f b reasonable officer could have
believed that the warrant application was valid, therefugas entitled to qualified immunity for

execuing the warranteven if a ourt later deems it invalidSeeElkins v. District of Columbia

690 F.3d 554, 565 (D.C. Cir. 2012) (officer entitled to qualified immunity where “warrant was
not facially invalid”). Here,though the warrant authoriziniget seach of Davis’s home was duly
signed by a Superior Court judd@aintiff nonetheless maintains that #pplication “lacked
probable cause on its face.” Opp. at 2. The Court does not agree.

The D.C. Circuit has been clear thab%ervations of iégal activityoccurring away from
the suspect’s residencefgn support a finding of probable cause to issue a search warrant for the
residence, if there is a reasonable basis to infer from the nature of thieaitiegéy observed,
that relevant evidenasill be found in the residence.” Thomas, 989 F.2d at 1255. In his
affidavit supporting the warrant application, Afari averred that he is “regperier
investigating narcotics offensés which capacity he “ha[s] become familiar with the methods
and techniques associated with the distribution of narcotics.” Warrant Applieat2. Afari
explained that at the time of Williams’s arrest, he was found to be carryth@fdms” of

heroin, and “[b]Jased on Officers’ experience and training, the amount and pacladime

11



drugs] that the defendant was in possession of, along with the amount of U.S. currencys[$235] i

more consistent with the possession with intent to distribute rather than messprsséd. at

5.1 He then stated that, basedHis “training, experience[,] and extensive participation in

narcotic and drugelated investigatics)” he

Id. at2-3.

knows that [ijndividuals who deal in illegal controlled substances

maintain books, records, receipts, . . . large quantities of currency,
financial instruments, jewelry and other items of value, typically
proceeds of illegal controlled substance transactions, . . . telephone

number books or papers which reflect names, addresses and/or
telephone numbers for their associatesheir illegal organizatio

.. . [,] photos of themselves, their associates, their property, and
illegal contraband, . . . fictitious names, false identification, . . .
cashier’s checks and cellular phondatieg to cash transactions..
usually secreted in their residences,tle residences of friends,
family members, or associates, or in the places of operation of the
drug-distribution activity, such as a stash house or safe house.

These statements seem to be precisely the sort contempldibdrbgs and its progeny.

For example, in United States v. Washington, 775 F.3d 405 (D.C. Cir. 2014), the court held that

where “the affidavit points to general practices of drug traffickersthedffiant-officer’s

observations, in “his extensive experience in drug enforcement, . . . that drugeraffiarely

keep on their person . . . their entire supply of drugs and instead commonly retain much or most

of their drug supply in their home or stash house, offfieer executinghewarant authorizing

searchof drugtrafficker’'s home “could certainly harbaeon's ‘objectively reasonable belief’

that contraband or evidence would be found withild. at 409 (internal quotation marks and

1 The application in one instance actuatiisidentifies the drug in question as crack cocaBeseWarrant

Application at 5 describing “the amount and packaging of ¢h@ck cocaine¢hat the defendant was in possession of
...") (emphasis added). The Court assumes that this is a mistake, slif@aNvas charged only with “UCSA
Possession of OthéBuboxane), and UCSA PWID Heroin,” and the application’s descriptiong afrtlys found on
his person-“yellow zips containing a tan powder substane&b not sound like crack cocain8eeid. At the

same time, though this may be nothing more thamee scrivener’s error, it does not bolster confidence in the
veracity of the application.

12



citation omitted)see alsdJnited States v. Spen¢é&30 F.3d 1003, 1007 (D.C. Cir. 2008)

(“Common experience suggests that drug dealers must mix and measure the nserghanelct
it from competitors, and conceal evidence of their trade—such as drugs, drug pateapherna
weapons, written records, and cash—in secure locations. For the vast majority déalerg,
the most convenient location to secure items is the home. After all, drug deal¢itednd
work out of office buildings. And no training is required to reach this commonsense

conclusion’); United States v. Johnson, 437 F.3d 69, 72 (D.C. Cir. 2006) (affidavit to search one

of defendant’s two residences was sufficient to establish probable causetwélezd on
testimony that, “in the affiant’'s experience, drug dealers frequently keapebsisecords,
narcotcs, proceeds from sales, and firearms in their houses”) (internal quotatike and
citation omitted). This principle is well established in our Cirewds well as in many others,
seeThomas, 989 F.2d at 1255 (collecting casem)d-Plaintiff's attempt to argue otherwise is
unavailing.

This case does not involve, as Plaintiff seems to suggest, a mere “stré¢eh avhesh
[police] find contraband.” Compl.,  36. Rather, the warrant expressly states brenhgivas
charged with “tampering withvident Eic], . . . Possession of Other (Suboxane), and . . . PWID

[Possession Withntent to DistributgHeroin.” Warrant Application at 5. The warrant

application thus establishes (1) an individual arrested on suspicion of drug trgffi@jian
address twice verified (via the JUSTIS databaseP8W as the suspect’s residence; and (3)
sworn statementsf a purportedlyexperienced officefAfari) that drug traffickers tend to keep
evidence, contraband, and the like in their residengasther officer could thus justifiably rely

on it.

13



Plaintiff objects that the date of Williams’s arrest is omitted from the application, thus
vitiating its value. In other words, the officers executing the warrant had naidher
Williams had been arrestédo days or two years earliegeeOpp. at 9. That omission (and the
judge’s failure to catch it) are troubling, to be sure, but any fears an exgaeftficer might have
had that the probable cause was stale could have been assuaged by Afari, vensdmead p
knowledge that the arrest did in fact occur two days prior to the applicationS®ITD at 7-
8. An officer could reasonably believe that Judge Bayly had been satisfied loétbiie signing

the warrant.Cf. United States v. Hopkins, 128 F. Supp. 2d 1, 7 (D.D.C. 20@®)at

indicating only that suspects had been arrested twice at some time in the lastidteba
resulted in warrant that was stale on its Jadkt the end of the day, the application here was not
so lacking in indiciaof probable cause as to make the officers’ reliance on it unreasonable.

As to the 25 unnamed MPD officers who executed the search warrant, then, the Court
cannot conclude that their belief in the validity of the warveas objectively unreasonable.
And this is true regardless of the role they play€dl. Elkins, 690 F.3d at 568-69 (“What's
reasonable for a particular officer éggls on his role in the search. . . . [A]lthough those who
lead the team must read the warrant and assure themselves of its sufflmenafyicers. . . do
not have to actually read or even see the warrant; they may accept the worndsafjtheors that
they have a warrant and that it is valid. So long as they make inquiry as to theandtao®pe
of the warant, their réance on leaderg’epresentations about it is reasonable.”) (quotation

marks removed) (citing Ramirez v. Butfilver Bow Cnty., 298 F.3d 1022, 1027 (9th Cir.

2002), aff’'d sub nom. Groh v. Ramirez, 540 U.S. 551 (2004% heseunnamedfficers are

entitled to qualified immunity for their reliance on ai@ly valid search warranthe Court will

dismiss Count | as to them.

14



C. Count lll: Municipal Liability

Plaintiff's third count seeks to holt¢ District liable for a pattern or practice of
obtainingsearch warrantirough knowingly false atements or material omissionsder the

principles set forth itMonell v. Dep’t of Soc. Servs. of City of NeYork, 436 U.S. 658 (1978)

(holding thatmunicipalities may be liablender § 1983 for a custom of catigional
violations). SeeCompl., 1161-62. The ount also alleges that this pattern of securing warrants
without probable causbasedsolelyon trainingandexperience statements the result of
MPD’s failure to properly train and supervise its offisin discharging their Fourth Amendment
obligations.

On its facePlaintiff's allegations are sufficient to make out a clémmunicipal
liability: Counts | and Il statthat Afari violated the Fourth Amendment, and Count Ill asserts

that the MPD haa pattern or practice of similar violatiorfSeeBaker v. District ofColumbia,

326 F.3d 1302, 1306 (D.C. Cir. 2003)I[t considering whether a plaintiff has stated a claim for
municipal liability, the district court must conduct a tatep inquiry. kst, the court must
determine whether the complaint states a claim for dqaedconstitutional violation.egond,

.. .the court must determine whether the complaint states a claim that a custom or poécy of th

municipality caused the violatidi (citing Collins v. City of Harked Heights, 503 U.S. 115, 120

(1992)). The DDistrict’s only response, in moving thsmiss, is that Plaintiff hasot alleged an
underlying constitutional violation with respect to the validity of the warrantsnctse.See
MTD at 1213. Because the Couras already concludede contrary-i.e., the Complaint
sufficiently allegeghat Afari improperly obtained a warrant without probable cause —
Defendant’s argument does not persuade.

The Districtalso assest unhelpfuly, that “a single incident of alleged unconstitutional

activity is not enough to impose liability on a municipalityd. at 13. While this may be true,

15



Plaintiff's allegationsclearlysweep more broadly than the one-time search of Davis’s home.
According to the Complaint, MPD officers routinely “execute search warafter a traffic or
street stop based only on their ‘training’ and ‘experience’ and not actual evioamnoecting the
home to criminal activity,” and yetfd notfind the items thathey seek.” Compl., § 38.
Plaintiff's statistics about the success rates of such warrantsappagently compiled by
examininga number of trainingndexperience warranteotmerelythe one underlying this
case._Sedl., 11 3942. Indeed, Plaintiff expressly explains that “[tjhe MPD has established a
pattern, policy, and practice of training its officers to include in searclamtaapplications
statements of ‘training’ and ‘experience’ . . . about the habits of ‘individuals wdiandéegal
controlled substances’ that officers stop on the street as a purported sulustantedctual
evidence or police investigation into any evidentiary link to a particular resfied]espite
having actual knowledge of the factual and Idtgals in these statementsld., 1 62. These are
more than “mere conclusory statements” that fail to “state a claim for relief {rataable on its
face.” Igbal, 556 U.S. at 678 (quotation marks and citation omitted).

The Court points out, howevehatestablishingvonell liability will be no walk in the
park, as ame of the aforementioned statistics may prove less helptfifitthan they initially
appear. For example, if the sample size of search warrants examais@mdt sufficiently large
to produce a mtistically significant resulbr if the statisticsncludearrestdor drugpossession
as well as fopossession with intent to distribugedistribution their value could be
substantially diminished.“Training and experience” warrantsareover,ae not necessarily
ineffective if they do notesult in the recovery arugsbecaus®ther evidence e.g., razor
blades, packaging, digi scales, cutting agentgs often equally probative of a drug dealer’s

operation. &tistics pertainin@nly to the discovery of drugs, therefore, mayewitle Plaintiff
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to relief. Ultimatelyhis success against the oyl hinge on whether the trends Plaintiff's
Complaint alleges in substantial part, through statistieare borne out by the evidenhe
produces.

D. Count IV: Executionof Warrant

In his final count, Plaintiff allegethat allof theofficers including Afari,violated the
Fourth Amendment by exceeding the scope of the warrant whenrdresatket his residence
andunlawfully seizechis computer.SeeCompl., 1 1, 63-64In response to theomputer
allegation, the Distrigboints outthat the warrant expressly included “computensits listing of
“property . . . being concealedsgeWarrant Application at 1, and thdhe searctwarrant was
valid.” MTD at 11. As the Court has alreadieterminedhat it was objectively reasonable for
the unnamed MPD officers to rely on the wariangxecuting the searcheeSection Ill.A,
supra, they could permissibly seize the computes té Afari if it was unreasonable for him to
rely on the warrant in executing the search, it was also unreasonable for biynawo it in
seizing items The computer claimconsequently, survives againgnh

Davis’s allegation that Defendargzcesded the scope of the warrant when they
“recklessly destroyed” higroperty —specifically, whertheydamaged his door, shredded
Plaintiff's mattress and armchair, asplit boxes of food openpresers a closer questionSee
Compl.,f 50.While the officers may have reasonably relmathe warrant, that alone does not

absolve them of any potential liability for theannerof its execution.“T he conduct of police

officers in executing a search warrant is always subject to judicial rege¢wits
reasmableness, and officers may be held liable under section 1983 for executingrd imaana
unreasonable manner,” though courts dedgnize that ‘officers executing search warrants on

occasion must damage property in order to perform their dutaipley v. Greenes84 F.2d 1,

8-9 (D.C. Cir. 1982) (quotinBalia v. United Statet41 U.S. 238, 258 (1979)jWhether a
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search is unreasonable. must be determined by the particular facts of the case, including the
scope of the search authorized by the warrant[D]estruction of property that is not reasonably
necessary to effectively execute a search warraptvinéate the Fourth Amendmehtid. at 9.

The warrant here authorized the officers to search for “a variety of materchlsling
items that are easily hidden such as drugs,” as well as records of and proceeltsgabadrug
transactions.SeeMTD at 12. Defendants assert tham officer could reasonably belietret
these items were hiddeway in a mattress or armchair, while Plaintiff rejoins thatsearch of
his armchair, matéss, and food was “unnecessar@pp. at 32.Takingthe Complaint at its
word, as the Courhust, Davis has the stronger positidror even if the search for these small
“secreted” itemsseeWarrant Application at 1, necessita@ane damage to property, the Court
cannot conclude thahe officers acted reasonably when they shredded the armacidamattress
and “split Mr. Davis’s boxes of frozen food and emptied them,” absent any indication that
contraband or evidence would be found theréaeCompl.,{{ 5055. Suchextreme and
destructive tactics are hardly the norm for searches oftdatfegckers’ homes. Cf. United States
v. Geraldo, 271 F.3d 1112, 1117 (D.C. Cir. 200p4] gents found a razorblade with cocaine

residue hiddehetweerthe mattress and boxspringfsthe bed’) (emphasis addepRobinson v.

Pezzat83 F. Supp. 3d 258, 268 (D.D.C. 20{8}here “[a]broadly-worded warrant authorized
defendants to search plaintiff's residence for concealed drugsl,] . . . the defehcarst lohd
every reason, indeed, every right, to search in closets, beneath sofas, and behindgmatare f
for concealed drugs”).

While “[a] lawful search of fixed premises generally extends to the entire area in which
the object of the search may be found and is not limited byosslplity that separate acts of

entryor opening maye required to complete the seatddnited States v. Ross, 456 U.S. 798,
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820-21 (1982 the Court does not believe that the “opening” of an item not traditionally opened
—which also renderthat item completely unusahile the future -shares the same presumption
of reasonablenes®lthough neither party raises the issue here, it may be helpful at summary
judgmentalsoto consider the question of proportionality.e:, whether the scope of aaseh
depends at all on the seriousness of the underlying crime. In anyRleamiff hasstated a
claim that the MPD officers’ search unreasonably exceeded the scope of the warrant,
contravention of the Fourth Amendme@ount IV thus survives.
V. Conclusion

For the foregoing reasons, the Court will grant in part and deny ibDp&ehdants’
Motion to Dismiss.The following Countsvill remain: Counts land Ilas to Afari, Count lllas
to the District and Count IV as to both Afari and the 25 unnd#°D officers An Order to

that effect will issue this day.

Isl James E. Boasberg
JAMES E. BOASBERG
United States District Judge

Date:January 15, 2016

19



