FRIENDS OF ANIMALS v. JEWELL et al Doc. 20

UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

FRIENDS OF ANIMALS, INC.,
Plaintiff,
V. Case Nol15-v-01500(CRC)
SM.R.JEWELL, et al.,

Defendans.

MEM ORANDUM OPINION AND ORDER

Plaintiff Friends of Animalsinc., a nonprofit animatadvocacyrganization, challenges
final written decisiondy the U.SDepartment of the InteriorBureau of Land Management
("BLM”) to remove 167 wild horses fromontiguous sections of Coloraddihite River
Resource Ared Friends of Animals claims that BLM has violated the National ®nwnental
Policy Act (NEPA”") by omitting from its decisiona full discussion of the physical, behavioral,
and social impacts on the wild hordesm usinghelicopter drive trapping or helicoptassisted
ropingto gather and remove therBefore the Court can address thatigsg¢ must first resolve a
dispute between the parties regarding the completeness of the admieis&etirdn this

case—specifically, Friends of Animals’motionto supplement the record with a declaration by

1 Although Friends of Animals describes these removal effortplaaried,”Compl.
157, the Court notes that the remowperationof these 167 wild horsdseganon September 16,
2015and concluded o8eptember 24, 2015eeStatus ReporColo. Wild Horse& Burro
Coalition v. Jewel(D.D.C. Sept. 17, 2005(No. 14cv-1454) ECF No. 23; Final Status Report,
Colo. Wild Horse& Burro Coalition v. Jewel(D.D.C. Sept. 252015)(No. 14cv-1454) ECF
No. 34. A live controversy stilexists, howeverto the extent that Friends of Animals is correct
thatone of the challenged decisions “authorizesctimtinued removal of wild horses forseveral
years using a variety of approaches including helicopter drive trapping ppédicassisted
roping, and bait and water trappihgCompl § 10(emphases addedpefendants have not
disputecdthis characterization.
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Dr. Bruce Nock, aesearcheand professoat the Washington University School of Medicine,
along with twointernal BLM emailsthat it believes BLM has improperly withheld undiee
attorneyclient privilege.

Because the Court finds that the Nock declaration is not necessartofasgess/hether
BLM appropriately considered all relent environmental factors in making @scision,the
Courtwill deny Friends of Animals motion with respet to the declaration. The Court finds
howeverthat BLM has noadequatelyustified its invocatiorof the attorneyclient privilege
with respect to the two emailsrheCourt will therefore order BLM to produce those emails for
in camera review.

l. Background

As the Court detailed in a separate opinion in a related aa€olo. Wild Horse&

Burro Coaliion v. Jewel] 130 F. Supp. 3d 205 (D.D.C. 2016pngress enacted the Wild

Horses Act(*WHA") in 1971 out of solicitude for unclaimed horses and burros roaming on
public lands, which it extolled as “living symbols of the historid proneer spirit of t West.”
16 U.S.C. 8§ 1331The Act (as later amended in 1978) entrusts the Secretary of the tatendr
through her, BLM—with preserving these animals in their native rangelands, whileeaging
that thriving wildhorse populations not disrupt theatural ecological balance of all wildlife
species which inhabit such landdd. § 1333(a).BLM is therefore directed to set “appragie
management levels~optimal population rangesfor horses inhabiting public lands, regularly
inventory these animate determine whether an “overpopulation” exists, and “immediately
remove” such “excess animals” as necesddr\g 1333(b)(1H2).

This case centers on BLBImanagement efforts in the White River Resource Area, a

large swath of public land in northwestl@@do. On July 28, 2015, BLMssued records of



decision stating its intent gather and remowveap to 167 wild horses frowne portion of the
Resource Area and the remainder (if necessary) &roearbyportion of the Resource Area.

After anoticeandcomment periodthe agency addressed the likely environmental impacts of its
proposed gathers by issuing a Finding of No Significant Impact (“FON&ihoth areas.

BLM’ s FONSIfor one of the areasas accompanied by a contemporaneously praliuc
Environmental AssessmentHA”), and the agency relied on a prieA from 2011 to justify the

issuance of a FONSI as to the other ai®eeColo. Wild Horse 130 F. Supp. 3dt 209-10.

A different set of plaintiffdiled suiton September 4, 2015 this Courtandmoved fora
preliminary injunction to halthe proposed gathers, which were scheduled to begin ten days later,
on the groundshat BLM had violated both the WHA and NEPA. The Court denied the motio
on September 15, 2015, following an evidamnt hearing Seeid. at 209. In this suit,filed the
same day that the Court denied the preliminajynction motion,Friends of Animalseeks to
invalidate BLM'’s records of decision on a slightly different gréuthat BLM failed to consider
the short and longterm health impacts on wild horses of being subjected to thesegafthes
Mem. SuppMot. Supplement 5.

In support of its claim, Friends of Animals pointspuabliccommentsubmitted to BLM
that referenced, cited, or included portions of a 2010 article writt@&r IBruceNock, entitled
“Wild Horses, The Stress of Captivitylt. at 4. This articlg@urports to “describée intricate
physiological events that take place within a wild horse subjebesetroundups.1d. at 3. It
alsoidentifies certaifong-term health consequences to wild horses that may result from the
stress of these eventélthough thearticle ‘was submitted to the agency in public comments on
[BLM’s] roundup decision” and is therefore part of the administeatecord,d. at 4, Friends of

Animalsseeks to supplemetite recordvith a declaration prepared by Dr. Natlat elaborates



upon his 20Q articlein certain respectsConsidering this declaration, Friends of Animals
contends, will assist the Court in determining 8lalM’s environmental reviewmproperly
disregarded this consequence of the gather

. Standard of Review

Judicial review ofigency action is generally confined to the administrative record as

designated by the agenc8eeHechtex rel. James Madison Ltd. Ludwig, 82 F.3d 1085, 1095

(D.C. Cir. 1996). “The administrative record includes all matecaiapiled by the agencyah
were before [it] at the time the decision was madd.” And “absent clear evidence to the
contrary, an agency is entitled to a strong presumption of regulaety] that it properly

designated the administrative record.” Pac. Shores Ssiothiv. U.S. Army Corps of Engs,

448 F. Supp. 2d 1, 5 (D.D.€006). As a result, courts “do not allow parties to supplement the
record ‘unless they can demonstrate unusual circumstances jgsafgieparture from this

general rule.”” City of Dania Beach vFAA, 628 F.3d 581, 590 (D.C. Cir. 2010) (quotihgx.

Rural Legal Aid v. Legal Serv€orp, 940 F.2d 685, 698 (D.C. Cir. 19913ke alscCape

Hatteas Access Pres. Allianee U.S. Dept of Interior, 667 F. Supp. 2d 111, 115 (D.D.C. 2009)

(“[T]here arecertain limited, and highly exceptional, circumstances when a countevieyw
evidence beyond the administrative record.”). Departures from the garershould be made
“sparingly” andtypically “only [in] those cases where extracord evidence [igjecessary to
make judicial review effective.Cape Hattera$67 F. Supp. 2d at 115.

In this Circuit,

[t] he record can be supplemented in thnstances: (1) if the agencyéliberately

or negligently excluded documents that may have been adversddogisn,” (2)

if background informatiofis] needed “to determine whether the agency cansd

all the relevant factorsgr (3) ifthe “agency failed to explain administrative action
So as to frustrate judicial reviéw.



City of Dania Beach628 F.3dat 590(quotingAm. Wildlands v. Kempthornes30 F.3d 991,

1002(D.C. Cir. 2008)).
1. Analysis

A. Nock Delcaration

Friends of Animalseeks to supplement the administrative reeatid the Nock
declaration, which discusses the consequences to wild horses oetsetkay experience during
BLM roundups. The inclusion of this declaration in the administrative record isoqpjate,
according to Friends of Animalgrimarily becauset is needed to determine whethgrtM
“failed to consider a factor relevantite final decisiori’ Pl.’'s Mem. Supp. Mot. Supplement
Specifically,Friends of Animals contends that the Court should atagthe declaration be
included as part of the administrative rectrdssess whether BLM inappgmaately disregarded
and failed to respond te@searclshow[ing] that the stress encountered during the roundup can
put the horges] ‘on a path of accelerated deterioration,’ leading to {targh physical and mental
healthproblems, and a shortened life expectahdil.’s Reply 3 (quoting Nock DecEx. B at
8). For its part, BLM vigorously disputes that it failed to consider blo¢hshort and longterm
effects of stress on horses’ health created by helicagtastedjathers. DefsOpp’n Mot.
Supplemens.

While theCourtdoesnot presently evaluate whether BLM inappropriately excluded this
environmental factor from consideration, the Court has beforktliteainformation necessary to
make this determinatioat the merits stageFriends of Animals recognizes asahuSeePl.’s
Reply 4 (“[1]t might very well be that the Court could determine tigtoreview of Dr. Nock’s
2010 paper alone that BLM’s analysis of stress falls shoineed the parties appear agree

that the relevant informatiozontained in the 2010 Article attached to the Nock declaration is



already contained in the administrative record in multiple pJa&efs. Opp’'n Mot.
Supplement 8Pl.’s Reply 3 meaning that the Court will be able to consider Dr. Noasgarch
in making its final ruhg. Furthermoreas BLM observes, “[tlhe Nock Declaration . . . donet
cite any new studies, give new opinions|,] or contain a discussitimeqgihysiological effects of
stress on horses beyond the research presented in the 2010 ARiefs.'Opp’n Mot.
Supplemen® (citing Nock Declf11-25) see alsd’l.’s Reply 3 (“Dr. Nock’s declaration is not
seeking to introduce new evidence beyond what is published in his 2@1®."artiFriends of
Animals wants the Court to “hear][] directly from Dr. Nock about hisceons over BLM'’s
failure to consider his workih orderto “provide more credibility to [its] claims,” Pl.’'s Reply 4,
but bolstering a plaintiff's credibility is simply notpermissiblereason to supplement the
administrative record with an expert declaration. And even if Dr. Nad#¢laration may be
marginally helpful to the Court in understanding his resedtréhby no means essentialhi$ is
most assuredly not a case whidre Court mustresort to extrarecord information to enable

judicial review to become effective.” Esch v. Yeuti&r6 F.2d 976, 991 (D.C. Cir. 1989).

Friends of Animals argues that this Court has allowed supplenmantdtihe
administrative record in a similar cageitthe opinion it cites only undermines it&aim See

Pl’s Mot. Supplement 11In American Wild Horse Preservation Campaign v. SajdharCourt

ordered supplementation of the administrative record with four egpelarations, including one
by Dr. Nock in a challenge to BLM’s decisions totharize roundups in Nevad&ee859 F.

Supp. 2d 33, 44 (D.D.C. 2012)ccording to Friends of Animals

[jJust as here, the American Horglintiffs’ comments on [BLM's]proposed
action “relied heavily on the Expert Declarations,” and the commeniisdét
“lengthy excerpts of the Expert Declarations.”. In American Horsgthis Court
admitted the expert declarations because, as here, “background informasion w
needed to determine whether the agency considered all the relevant famtors,”




because “tb agency failed to explain administrative action so assbrate judicial
review ....”

Pl.’s Mot. Supplement2 (quotingAm. Wild Horse 859 F. Supp. 2d at 38, 4%jriends of

Animals’s analogy misses the mark he Court in that case ordered the record supplemented
with four specific declarations of which “the agency was aware . . ingmassessionprior to
issuing its decisioand ‘on which the Plaintiffs relied extensively in their commeéntam.

Wild Horse 859 F. Supp. 2dt 44. None of that is true her&he Nock declaration in this case
was prepared for this litigation on March 25, 206¢k Decl.J 25,well after the close of the
comment period, and was obviously not in the possession ofd@lriMg that time Nor did
Friends of Animals or any other commenter rely on the Nock declaratimaking their

comments. The reasoningAmericanWild Horsemayimply that Dr. Nock’s 201@rticle

could appropriately be considered as part of the administrative recordsé&lad was aware
of it during the comment period, commenters relied on and quotedtfeotensively and it
provides important background informatiofs the Court has already discussed, however, there
is no dispute that the 2010 aréielor at least any relevant information ir-imakes up part of
the administrative record. The case on which Friends of Animals rediesl@s no justification
for supplementing that record with a largely unnecessary declaeximunding upon that
article.
Because this case does not present an “exceptional circumstance where supptame

of the Administrative Record is appropriat&h. Wild Horse 859 F. Supp. 2d at 43, the Court

will deny Friends of Animals motion to supplement the administratirezord with the Nock

declaration.



B. Privileged Emails

Friends of Animalalso seek&to supplementhe administrative record with two emails
that BLM withheldas beingsubject to the attorneglient privilege. The privilege log submitted
by BLM does nothowever,justify applying the privilege to the two emails in question, and the
elaboration iBLM’s briefing only muddies the waters. As a result, the Court will ordd B
produce the emails fon camera review to determine whether BLM has properly invoked the
privilege.

“The attorneyclient privilege protects confidential communications from ¢ti¢a their
attorneys made for the purpose of securing legal advice or servidgs [anommunications
from attorneys to their clients if the communications ‘rest oridential information obtained

from the client.” Tax Analysts v. IRS117 F.3d 607, 618 (D.C. Cir. 1997) (quotlnge Sealed

Case 737 F.2d 94, 389 (D.C.Cir. 1984). Inthe administitave context, “the ‘client’ may be
the agency and the attorney may be an agency lawigbr.”

BLM'’s privilege logstateghat an email was sent on March 30, 2015 from BLM staff
member Melissa Kindall to another BLM staff membdezgher Sauls, neither @thom is an
attorney Thelog describes the documead “Email- Fwd. Wild Horse Gather 0028A 0024
DNA Review.” Defs.” Opp’n Ex. 1at 2. This information is plainly insufficient teupport an
inference that this email contains confidential commuiunatbetween an agency official and an
agency lawyer involving legal advicé&And while BLM explains in its opposition that agency
counsel was “includ[ed]” on this email and that “Ms. Kindall requestgw of documents
related to the gher at issue ithis litigation,” Defs.” Opp’n 1516, that explanation still falls
short Given the uncertaty surrounding this emaithe Court will order the agendg submitit

for in camera reviewrather than order BLM to produce a revised privilege I8geOceanalnc.



V. Locke 634 F. Supp. 2d 49, 51 (D.D.C. 2008) ¢amera review appropriate for documents
withheld fromthe administrative record otie basis of attorneglient privilege),rev’d on other
grounds 670 F.3d 1238 (D.C. Cir. 2011)

Similarly, the privilege log states that an email was sent on Febr8ap25from Ms.
Sauls toBLM staff member Kent Walter, againeither of whom is an attorneyhe log
describes the document ‘&mail — SOL Assistance with Horse Comments.” De@®pp’'n
Ex.1,at 1. BLM failed to discuss this email in its opposition, insteadndéig the application
of privilege to a separate email sent on February 25, 2015. Recogtszimgtake—andafter
Friends of Animals filed its repi+BLM filed a notice of errata and explainéd the first time
that thedocumenin question “begins with anmail from Ms. Sauls to Mr. Walter requesting
assistance coordinating legal review of documents subject to NHPHs.’ Errata 2. The
documentalsoevidently “includes a response to this request from BLM agency counkgl.”
The privilege log howeverdoes noshow any email from agency counsel being ,samd,
moreover, Friends of Animals has not had the opportunity to respahid giatementin the
interestof efficiency, the Court will order BLM to produce this email iloicamera reviewas
well.

V.  Conclusion

For the foregoing reasons, it is hereby

ORDERED that [16] Plaintiff's Motion to Supplement the Administrative Recbel

DENIED with respect to the Declaration of Dr. Bruce Nodkis further



ORDERED that, no later than May 6, 2016, Defendgpoduce folin camera review
the emails dated February 23, 2015 and March 30, 2015, as refletited mivilege log.

SO ORDERED.

%Z%f//&ﬁ, A g?/%—~

CHRISTOPHER R. COOPER
United States District Judge

Date:  May 3, 2016
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