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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JOHNNIE PARKERet al,
Plaintiffs,
V.
JOHN MORIARTY & ASSOCIATES
Defendant/Third Party Plaintiff
V.
Civil Action No. 15-1506(CKK)
STRITTMATTER METRO, LLG

Third Party DefendarftourthParty
Plaintiff,

V.

ENVIRONMENTAL CONSULTANTS AND
CONTRACTORS, INC.

FourthPartyDefendant.

MEMORANDUM OPINION
(May 23, 2016)

Plaintiffs Johnnie Parker and Starrele@ail JonesParker bring this action against
Defendant/Third Party Plaintiff John Moriarty & Associates of VirginiaC (“JMAV”).
Plaintiffs allege thatMAYV, as general contractor of a construction projea negligentesulting
in serious injury to Plaintiff Johnnie Parker, a construction worker on this projecD&tendant
JMAV subsequently filed a Third Party Complaint against Third Party Dafgn@8trittmatter
Metro, LLC (“Strittmatter”), and Strittmatter, in turn, filed a Fourth Party Complagainst

Fourth Party Defendant Environmental Consultants and Contractors, Inc. Rreséote the
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Court is Defendant and Third Party Plaintiff JMA Motion for Summary Judgment on Count |
of its Third Party Complaint against Strittmajteeeking summary judgment on its contractual
indemnificationclaim against Stritnatter Upon consideration of the parties’ submissjbtise
applicable authorities, and the record as a whole, the CourDdidN Defendant and Third Party
Plaintiff IMAV'’s [28] Motion for Summary Judgment on Count | of its Third Party Comptamt
the reasons stated herein.
|.BACKGROUND

This action arises out of the construction work completed on the Apollo H Street project
(“the project”), located at 616 and 630 H Streets, NE, Washington, DC 2000% B#ht. of
Material Facts Not in Genuine DisputeDef.’s Stmt’) 1 1, ECFNo. [28-2]. Defendant/Third
Party Plaintiff IMAV was the general contractor on the proj&tt.On August 12, 2014, IMAV
hired Third Party Defendant/Fourth Party Plaintiff Strittmattea asbcontrator on the project
pursuant to the terms of waritten SubcontractAgreement.ld. 2. Under the terms of the
SubcontractAgreement, Strittmatter agreed to perform excavation and backfill workhen t
project. Id. 3.

Plaintiff Johnnie Parker alleges that on December 18, 2014, whiatemployed by
Strittmatter, he was instructed to excavate between 600 and 624 H Street, NMo&sipeegular
duties of employmentld. 11 5,6. Mr. Parker further alleges that he was injured by exposure to

toxic fumes while performing that excavation wotl. § 7. On September 16, 2015, Mr. Parker

1 While the Court bases its decision on the record as a whole, its consitbestifocused
on the following document®ef. & 3d Party Pl.’s Mot. for Summ. J. on Count | of its 3d Party
Compl(“Def.’s Mot.”), ECF No. [28]; 3d Party Def.’s Opp’n to Def./3d Party Pl.’s Mot. for Partial
Summ. J(*3d Party Def.’s Opp’n”) ECF No. [32]; and Def. & 3d Party Pl.’s Reply Brief in Supp.
of its Mot. for Summ. J. on Count | of its 3d Party Conffidef.’s Reply”), ECF No. [33]. The
motion is fully briefed and ripe for adjudication. In an exercise of its discretion,dbe fhds
that holding oral argument would not be of assistance in rendering its de@gdrCvR 7(f).



and his wife, PlaintifiStarrelette Gail JondRarker filed the underlying Complaint in the instant
action with a claim of negligence by and against JMAV, along with a claim for yeiddmages
based on JMAV’s alleged willful, reckless, and wanton conddcf]{ 9, 10; 3d Party Def./4th
Party Pl.’s Stmt. of Undisputed and Disputed Material Facts (“3d Party D&hs"SY 9, ECF
No [321]. On November 9, 2015, JMAV filed a Third Party Complaint against Strittmatter
dleging claims of contractual indemnification and breach of contact. 3d Paft{s Stmt. | 15.
At issue at the present time tise indemnity provisionin the SubcontracAgreement between
JMAYV and Strittmattethat provides:

To the fullest extent permitted by the law of the District of Columbia, the

Subcontractor [Strittmatter] shall indemnify and hold harmless the Owmer, t

Architect and the Contractor [JMAV] and all of their agents and employees fr

and against all claims, damages, losses and expenses, igdudinot limited to

attorney’s fees, caused by, arising out of, in connection with, or resultingtieom

performance of the Subcontractor's Wankder this Subcordct, where any such

claim, damage, loss or expense is attributable to bodily injury,esskudisease, or

death, or to injury to or destruction of tangible property including the loss of use

resulting therefrom, and is caused by or arises in whole or in part, from any

negligent or nomegligent act or omission of the Subcontractor or any of its agents,

employeessub-subcontractors or others . . . .
Def.’s Stmt. 4. IMAV now moves for summary judgment orcaistractual indemnification
claim against Strittmattdyased on Subcontraggreement

II.LEGAL STANDARD

Summaryjudgment is appropriate wheréhe movant shows that there is no genuine
dispute as to any material fact and [that it] . . . is entitled to judgment as a matter ¢GfddwR.
Civ. P.56(a). The mere existence of some factual dispute is insufficient omits bar summary
judgment;the dispute must pertain to anateriaft fact. Id. Accordingly,“[o]nly disputes over

facts that might affect the outcome of the suit under the governing law will prgpeclude the

entry of summary judgmefitAnderson v. Liberty Lobby, Inel77 U.S. 242,£8(1986). Nor may



summary judgment be avoided based on just any disagreement as to the rels;dahefdispute
must be“‘genuine,” meaning that there must be sufficient admissible evidence for a reasonable
trier of fact to find for thenon-movantlid.

In order to establish that a fact is or cannot be genuinely disputed, a parta)uite to
specific parts of the recordincluding deposition testimony, documentary evidence, affidavits or
declarations, or other competent evideroe support ofits position, or (b) demonstrate that the
materials relied upon by the opposing party doaubially establish the absence or presence of a
genuine dispute. Fed. R. Civ. P. 56(c)(1). Conclusory assertions offered without anybiasisia
in therecord cannot create a genuine dispute sufficesutvive summary judgmeniss’n of
Flight AttendantsCWA, AFL-CIO v. U.S. Dep’t of Transpb64 F.3d 462, 4666 (D.C. Cir. 2009).
Moreover,where ‘a party fails to properly support an assertion of éadtils toproperly address
another partys assertion of factthe district court may¢onsider the fact undisputed for purposes
of the motion.” Fed. R. Civ. P. 56(e).

When faced with a motion for summary judgment, the district court may not make
credbility determinations or weigh the evidence; instead, the evidence must lgeeahis the
light most favorable to the nemovant, with all justifiable inferences drawn in her fadoberty
Lobby 477 U.S. at 255.If material facts are genuinely in digpu or undisputed facts are
susceptible to divergent yet justifiable inferences, summary judgment is opajppe.Moore V.
Hartman 571 F.3d 62, 66 (D.C. Cir. 2009). In the end, the district totask is to determine
“whether the evidence presentsifiisient disagreement to requirelsuission to a jury owhether
it is so onesided that one party must prevail as a matter of lawérty Lobby 477 U.S. at 251
52. In this regard, the nemovant must “do more than simply show that there is sogtaphysical

doubt as to the maiaf facts,”Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Cat5 U.S.



574, 586 (1986); “[i]f the evidence is merely colorable, or is not sufficiently prahaimmary
judgment may be granted,iberty Lobby 477 U.S. at 2480 (internal citations omitted).

[11. DISCUSSION

JMAYV contends that the indemnityauseof the Subcontract Agreement is unambiguous
as a matter of {@ andobligates Strittmatter téully indemnify JMAV as to any claims against
JMAYV in this action regardless of whethevir. Parker’s injuries arose out dMAV’'s own
negligence Strittmatter argues that pursuant to the Subcontract Agreement, Strittmatteite du
indemnify JMAV is only triggered for claims arising out of the contracted wehen
Strittmatter’s conduct caused the damages that led to the claim. As such, Strittrpaéertizat
JMAYV is not entitled to summary judgmeat this stage, prior to the completion of discovery,
because there remainsgeanuinedispute over a material fact, namethetherMr. Parkers
damages were caused by or arose out of Strittrrettenduct Accordingly, the issue before the
Court is whether the indemnity clause of the Subcontract Agreement is unamisgabukat it
obligates Strittmaer to indemnify JMAV regardless of which party, if any, caused Mr. Parker’
damages.

The Digrict of Columbiz follows the “‘objective’law of contrats, which generally means
that ‘the written language embodying the terms of an agreement will govemylie and
liabilities of the parties, [regardless] of the intent of the parties at the timestitered into the
contract, unless the written language is not susceptible of a clear antkdefdertaking, or unless

there is fraud, duress, or mutuaktake™” Armenian Assembly of Am., Inc. v. Cafesjiéé8 F.3d

265, 278 (D.C. Cir. 2014) (quotingSP Venture Grp., Inc. v. Alle®30 A.2d 850, 852 (D.C.

2 The Subcontract Agreement provides: “This Subcontract shall be interpreted in
accordance with the laws of the District of Columbia, without references tchidice of law.”
Def.’s Mot., Ex. B at 13, ECF No. [28-8pubcontract Agreement)



2003)). “The writing must be interpreted as a whole, giving a reasonable, lawfulffaotive
meaning to all its term's,and ascertaining the meaninm light of all the circumstances
surrounding the parties tite time the contract was madeDebnam v. Crane C0976 A.2d 193,
197 (D.C. 2009)1010 Potomac Assocs. v. Grocery Mfrs. of Am., B85 A.2d 199, 2006 n.7
(D.C. 1984)).

In the District of Columbia, parties are free to enter into indemnification césitrAEM.
Schlosser Co. v. Maryland Drywall C6.73 A.2d 647, 653 (D.C. 1996)An indemnity provision,
however, ‘should not be construed to permit an indemnitee to recover for his [or her] own
negligence unless the court is firmly convinced that such an interpretdtemséhe intention fo
the parties.” Id. (quotingUnited States v. Seckinged97 U.S. 203, 21{1970)). “If a party
‘expects to shift responsibility for its negligencethe mutual intention of the parties to this effect
should appear with clarity from the face of the contractd” “The question then is whethig]
contract provisiorclearly reflectssuch a purpostld. (emphasis added). “Thus, if the alleged
intention to provide this type ofrgtection for the indemnitee is at all ambiguous, this standard is
not satisfied. Rivers & Bryan, Inc. v. HBE Corp628 A.2d 631, 635 (D.C. 1993).

“A contract is not ambiguous simply because the parties disagree on its fatenpre .

" Clayman v. Goodman Properties, In&18 F.2d 1026, 1034 (D.C. Cir. 1973). Rather, whether
a contract is ambiguous is a question of law to be determined by the Ellignd v. Hannan

456 A.2d 807, 815 (D.C. 1983* An ambiguity exists when, to a reasonably prudent person, the
language used in the contract is suibépof more than one meaning[and the court determines
that proper interpretation of the contract depends upon exadautside the contract itself,e.,
‘where its interpretatiodepends upon the credibility of extrinsic evidence or upon a choice of

reasonable inferences mosuch evidence.”Aziken v. District of Columbja70 A.3d 213, 219



(D.C. 2013)internal citations omitted) (quotifgat’l Hous. P’ship v. Mun. Capital Appreciation
Partners 935 A.2d 300, 310 (D.C. 200&) Dodek v. CF 16 Corp537 A.2d 10861092, 1093
(D.C. 1989). As such, “[ainbiguity exists only if the court determines that the proper
interpretation of the contract cannot be derived from the contractual languagevekgluasd
requires considenain of evidence outside the contract itselfSteele Founds., Inc. v. Clark
Constr. Group, InG.937 A.2d 148, 153 (D.C. 20Q7Here, theCourt must determine wtteerthe
indemnity provision at issue is unambigu@ssa matter of law such that it obligatest®natter
to indemnify JMAV for any claims that Plaintiffs have raised against IMAV

The parties disagree as to requirements that must be met in order to trigtyeatBr's
indemnification obligatiounder thdanguageof the contract It is undisputed that Mr. Parker has
raised a claim fapodily injury, sickness, or diseaaad thathis claim arose out of or in connection
with the performance of Strittmatter's work under the Subcontract Agreement.uchAs the
parties’ dispute centeiaround the following requirement in the indemnity provisifihe] claim,
damage, loss or expense is caused by or arises in whole or in part, from any negligent er non
negligent act or omission of the Subcontra¢&irittmatter]or any of its agents, employessip-
subcontractors or others . 7 .JMAV argues that this requirement is satisfied because the instant
claim “arisegn whole or in paftfrom a negligent or nomegligent act of Mr. &ker, a Strittmatter
employee. Def.’s Mot. at Howe\er, Strittmatter contends that this provision creates a separate
requirement that the claim arise out of or be causeStiymatter's condugta fact that has not
been established at this phase of the proceedings. 3d Party Def.’s OpBas¢8.on this portion
of the clause, Strittmatter argues that it is at most is ambiguous as to whether Strittmatter is
obligated to indemnify JMAV for any claims arising out of IMAW\&n negligenceld. For the

reasons described herein, the Court agrees wittin®dtter that the clause is ambiguous as to



whetherStrittmatter must indemnify JMAV if JMAV is negligent and, as such, concludgs th
granting summary judgment in JMAV’s favor is inappropriate at this time.

In reaching its conclusion, the Court steddress the relevant cases cited by both parties
in support of their positionsJIMAV cites to several cases that it contends support its argument
that theindemnity provision is unambiguous as a matter of law.W.M. Schlosser Co. v.
Maryland Drywall Co, 673 A.2d 647 (D.C. 19963}he District of Columbia Court of Appeals
(“D.C. Court of Appeals”) held that an indemnity clause that required a subcontmictdemnify
the general contracttirom any and all claims. . arising out of or resulting fromr in connection
with the executiorof the work provided for in th[e] greement,”id. at 653, was sufficiently
comprehensive to include indemnificatiby the subcontractdor damages resulting from the
generalcontractor’s negligenced. at 654. Similarly, in MosesEcco Co. v. Rosce&jax Corp,

320 F.2d 685D.C. Cir. 1962), the U.S. Court of Appeals for the District of Columbia Cifcuit
considered an indemnity clause that provided that the subcontractor agreed to indeennify
contractor “against arlgss, because of injury or damage to persons or property arising or resulting
from the performance of th[e] contract, including any and all loss, costgaamn@&xpense which

... the [c]ontractor may sustain or incur on account of any claim, demand or suit made lotr broug
against them or either of them by or on behalf of any employee of [sulxtoritftaMosesEcco

Co, 320 F.2d at 687. Trappellate courtheld thattheindemnification provision at issue required

the subcontractor to indemnify claims arising out of the contractor’'s negiigeoitng that it was
“difficult to conceive of any phraseology broader” than the language in thsspm referencing

“all” losses on “any” claim, including those of the subcontractor’'s own enmgsoyd. at 688

Finally, in Princemont Constrction Corp. v. Baltimore & O. R. Cp131 A.2d 877 (D.C. 1957)

3 This case remains binding lavBee M.A.P v. Rya@85 A.2d 310, 312 (D.C. 1971).



the D.C. Court of Appealsimilarly held that a provision requiring one party to a contract “[t]o
assume all liability for any and all loss and damage to property and claimpifgritanor death of
persons in connection with or growg out of the use of said premises,” waseatibraang and
comprehensive such that it encompass&temnification for damages arising from the other
contracting party’s own negligenc@rincemont 131 A.2dat878. Indeed, as JMAYV points out,

it can be discerned from these cases that even without a specific reference to ¢ossas lry
theindemnitee’s own negligencMosesEccoCo., 320 F.2d at 688,the terms of an indemnity
agreement may be so broad and comprehensive that although it contains no expressnstipulat
indemnifying against a party ownnegligence, it accomplishes the same purfd3encemont
Constr. Corp. 131 A.2d at 878 Moreover, the language in the provision at issue does include
some of the broad language referring to “all claims, damages, losses and eXpansassto the
provisions in the cases cited by JMAV.

While the provision at issue does include some broad language regarding indemnity,
Strittmatter correctly contends that the indemnifyrovisionsconsidered in the&asescited by
JMAYV arematerially different from therpvisionatissue in the instant actidrecause one of the
provisions in the cited casexlude a “Who’clause Specifically, unlike in the contract provisions
in SchlosserMosesEccg and Princemonthat include broad language that simpdjerencs to
“any” and/or “all” claims the provision at issue in the instant cextudes a specific referente
one party’s conduchnamely Strittmatter’'s conductindeedthe contracprovision in the instant
caseincludes a requirement that the claim mustdsused by or arifein whole or in part, from
any negligent or nenegligent act or omission of the Subcontra¢&trittmatter]or any of its
agents, employeesubsubcontractors or others . .”. .JMAV in its briefing does cite to an

unpublished opinion from the United States Court of Appeals for the Fourth Circuit {iFour



Circuit’) applying District of Columbiacontractlaw to an indemnityprovisionthat includes a
“Who” clauseand holding that the language of the agreement unambiguously evidenced the intent
to include indemnification even in the case of the indemnitee’s own negligéheeagreement
in that case provided, in patihat a security guard service wouhdiemnifyRed Roof Insfor any
claims arising out of injury to an employee of the security guard servicee agleement
specifically provided that the security guard service’s indemnity olbigati'extend to any
damages resulting from any action or omission of [Red Roof Inns], negligefteowie.” Red
Roof Inns, Inc. v. Scottsdale Ins. G419 Fed. Apjx 325, 327 (4th Cir. 2011)Accordingly, as
Strittmatter points out, the Fourth Circuit case is distinguishable from the instiant aecause
the contract in that case expressly provides for recovery even in the everg tteidh of action
arises out of the indemnitee’s actions or omissions. In contrast, the “Who” ofdbheendemnity
provision in the instant case references the actions of the inden8titittmatter, rather than the
actiors of the indemnitee, JIMAV.

Strittmattercitestwo cases from the D.C. Court of Apped&sstrict of Columbia v. Royal
465 A.2d 367(D.C. 1983)andRivers & Bryan, Inc., v. HBE Corporatip%28 A.2d 631 (D.C.
1993), in support of its argument that the indemnity provision at issue does not unambiguously
obligate Strittmatter to indemnify JMAV if JMAV is negligentindeed, both cases cited by
Strittmatter are relevant to the Court’'s analysishe instant action because both cases involve
indemnity provisions witHWho” clauses addressing the conduct of the indemnidmid both
support Strittmatter’s assertion that its indemnity obligation may not be trigged®diAY is
negligent

As aninitial matter,JMAV assers that the D.C. Court of Appeals N.P.P. Contactors,

Inc.v. John Canning & C9.715 A.2d 139D.C. 1998) has clarified and rendered maistearlier

10



decisions inRoyal and Rivers & Byan. Def.’s Reply at 5. However, a review oN.P.P.
Contractos demonstrates that the D.C. Court of Appealhat casesimply found the indemnity
provisionin that case distinguishable from thosdRioyalandRivers & Bryan and insteadound
Schlosseto be controlling based on the language of the particular contract at issue. Nowhere in
the opinion did the D.C. Court of Appeals indicate ttsatuling either limited or rendered as moot

its decisions irRoyalandRivers & Bryan Rather, the D.C. Court of Appeals fouidhlosser
applicable based on the particular facts of that edsen, notably, the broad contract provision

did not include a “Who” clause.

As Strittmatter asserts, the indemnity provisiorRioyalis most akin to the provision at
issue in the instant action. Royal the D.C. Court of Appeals considered a contract between the
District of Columbia and a contractor to build an elementary school. The ingegmovision of
that contract provided:

[T]he Contractor . . . shall indemnify and save harmless the District and all of its

officers, agents and servants against any and all claims or liaibtgg from or

based on, or as a consequence or results of, any act, omission or default of the

Contractor, his employees, or his subcontractansthe performance of, or in

connection with, any work regred,contemplated or performed under the Contract.
Royal 465 A.2d at 368mphasis added)in reviewing the District’'s indemnity claim, the ©.
Court of Appeals found that it was not plainly evidéram the face of the contract that
responsildity for the District’snegligence would shift to the contractadd. at 369. Similar to the
indemnity provision in the contract between JMAV and Strittmatter, the provisicGtoyal
specifically references any claim “arising” from an “agt “omission” taken by the indemnitor.

Strittmatter also points to the D.C. Court of Appeals’ rulinRivers & Bryan which the

Court finds instructive. In that case, the subcontractor agreed to indemnify thetooritoa“all

penalties, damages or other loss[es]” arising out of the subcontractor’s failaoenply with

11



federal, state, and/or local laws and ordinand@scers & Bryan, InG.628 A.2d at 634.The
contract also indicated: “Subcontractor is not responsible for others who are not in emat®rm
with OSHA.” Id. The D.C. Court of Appeals found that provision ambiguous as to whether the
parties soughto require the subcontractor to indemnify the contractor when both the parties were
found to have violated Occupational Safety and Health AdministratiQSHA’) safety
regulations. Specifically, the court of appeals found the use of the language mgdibati the
subcontractor was not responsible for OSHA violations of “others” to be ambiguous athemwh
the contractor was included among the “others” referentekdat 635. Distinguishing the case
from MosesEccqg the D.C. Court of Appeals found tpeovision inRivers & Bryanto bemore
narrow, findingthat the former required indemnification for losses resulting from the pericema

of the contract while the latter provided for losses resulting from the subcorisdeilure to
comply with the clauseld. at 636. JMAV argues that this case is ragiplicable because it deals
with the contracting parties’ failure t@mply with applicable laws, rather than the contracting
parties’ negligence.While JMAYV is correct thaRivers & Bryanis not on all fours with the
contract at issue in the instant aati the analysis still demonstrates theg¢rtain indemnity
provisions may be more narrow than thos8ehlosseMosesEccq andPrincemontspecifically
when they reference one party’s conduct.

Based on its review of the cited cases, the Court concludes th&ntheage of the
indemnity provision ismbiguous as to whether Strittmatter is obligated to indemnify JMAV for
any claims arising out of JIMA¥ own negligence. Indeed, the Court finds thafprovision at
issue is distinguishable from those casescited by JMAV because it includes a provision
specificallyrequiring that the injyrbe” caused by or ariflein whole or in part, from any negligent

or nonnegligent act or omission ofStrittmatter] or any of is agents, employeesub-

12



subcontraairs or other$ Instead, the Court finds the provision at issue to be most similar to that
considered by the D.C. Court of AppealsRayal where thecourt found that it was not plainly
evident from the face of the contract that responsibilitfffemdemniteés negligence would shift

to the indemnitorHere,the Court finds that théanguageof the contract, including the provision
referencing Strittmattés conduct,does not clearly reflect the partiestention to obligate
Strittmatter for claims caused by or arising out of JM&Wegligence. As such, the Court
concludes that the provision is ambiguous. AccordirtgsCourt shall deny JMAVs request for
summary judgment on its contractual indemnification claim against Strittmatter.

JMAV makes twaoadditionalargumentdased on the&anguageof the provision in support
of its argumenthat the provision is unambiguotisat the Court sha#lddress beafly. First, JMAV
contendghat the “arising” languagés broad, sweeping, and encompasses injuries to employees
on a workingsite, regartiess of the cause of the injuryDef.’s Reply at 3 However IMAV cites
only to a case from the U.S. District Court for the Southern District of New Mberpreting
District of Columbia contract law in supportits argumentSee idat 34. In that case, Amtrak
and a contractor entered into an agreement that provided for the contractor to indemtrady, A
in part, for damages “arising oaf or in any degree directlyr indirectly caused by or resulting
from materials, products or equipment supplied by, or from activities of, ok YWawformed by
Contractor’ Cevasco v. AMTRAKG06 F. Supp. 2d 401, 405 (S.D.N.Y. 200&)ceptedand
adopted by606 F. Supp. 2d 401, 804 (S.D.N.Y. 2009). The contractor argued that it was not
required to indemnify Amtrak for damage incurred to the contractor’'s trucks whéméak
employee lost control of a crane he was operating while working on a diffeearbyproject.
The contractor argued that the damages did not “arise out of” evotke contract projediut

instead out of Amtrak’s work on a wholly unrelated projeetowever, the district court rejected

13



the argument thathe language requiring the loss taris[e] out of” work performed by the
contractorcontains arelement of causatiorid. at 41011. Rather, the district court concluded that
this language simply refers to the scope of employment of the person injured aite thehe
injury, but not the cause of the injurid. at 412. In reaching this holdintpe district court relied
on D.C. Court of Appeals’ holding iB8chlosseregarding thdroadindemnity provision that did
not include a “Who” clause and did not discuss the holdingayal Id. at 411 (citingW.M.
Schlosser C9.673 A.2d at 658 Moreover, the district court found that the provision provided
for indemnity for both work performed under the contract and work performed by tmaatont
finding the two indistinguishabldd. at 413. Here, the indemnity provision requires bothttiet
loss arise out of the Strittmatter’'s work under the Subcontract Agreemeihteaiodd be “caused
by or arise[]” in whole or in part by some negligent or -magligentact or omissiorof “the
Subcontractor or any of its agents, employees, sub-subcontractors of offsessich, unlike the
provision incited casethe indemnity provision at issuie this caseprovides botha requirement
that the injury arise out of Strittmattemwork under the contract and, separately, that the injury be
caused by or arise out of some act or omission of Strittmatter.

SecondJMAYV contends that the use of the words “or others” at the end of the clause at
issue demonstrates the clear intent of the parties to include JIMAV’s ownamegligvithin its
scope. The Court is not persuaded by this argument. Indeed, the clause r@fessnees the
“Subcontractor or any of its agents, employees;ssidtontractors or others.” To the extent that
the parties sought to include JMAYV as one of the “others,” the parties could haveapetisied
JMAYV or the “Contractor” as they had done earlier in the same provision. Rathextindicates
that the parties listed out not just Strittmatter but other entities assbwidite Strittmatter as

evidenced by the use of the word “its,” which also modifies “others.” As such, thecGoalides

14



that the use of the word “others” in that provision is at most ambiguous as to whetheriéise part
intended to include JMAYV or othentitiespreviously referenced in the agreementluding the
Owneror the Architectthat are nototherwiseamong the enumerated entiti@ssociated with
Strittmatter. SeeRivers & Bryan, InG.628 A.2d at 635.

In sum, the Court concludes that the contract provision is ambiguous as to whether it
obligates Strittmatter to indemnify JMAV should Mr. Parker’s alleged injuries Hepen caused
by negligence on JMAV'’s part, as alleged in the unygleglcomplaint in this matter. As such, the
Court shall deny JMAV'’s request for summary judgment on Count | of its Thitg €amplaint
because the Court has determined that JMAV has not established that itstatterpad the
indemnity provision oftie Subcontract Agreement is correct as a matter of law.

IV.CONCLUSION

For the foregmg reasons, the CouENIESDefendant and Third Party Plaintiff JIMAs
[28] Motion for Summary Judgment on Count | of its Third Party Complaint. The Court has
determined that summary judgmeoh JMAV's contractualindemnification claim against
Strittmatteris inappropriateat thisstage of the proceeding because JMAV has nobdstrated
that the provision at issue is unambiguous as a matter of law fudhdbligates Strittmatter to
indemnify JMAV for anydamages recoverable by Plaintiffs in thif@t

An appropriate Order accompanies this Memorandum Opinion.

Is/
COLLEEN KOLLAR-KOTELLY
United States District Judge
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