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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JOHNNIE PARKERet al,
Plaintiffs,
V.
JOHN MORIARTY & ASSOCIATES
Defendant/Third Party Plaintiff
V.
Civil Action No. 15-1506(CKK)
STRITTMATTER METRO, LLG

Third Party DefendarftourthParty
Plaintiff,

V.

ENVIRONMENTAL CONSULTANTS AND
CONTRACTORS, INC,,

Fourth Party Defendarit.

MEMORANDUM OPINION
(December, 2016)

Plaintiffs Johnnie ParkdfPlaintiff Parker”) and Starrelette Gail Jon€arker(“Plaintiff
JonesParker”) bring this action against Defendant/Third Party Plaintiff John Moriarty &
Associateof Virginia LLC (“*JMAV"). Plaintiffs allege thatMAV, as general contractor of a
construction projectwas negligentesulting in seriousnjury to Plaintiff Parler, a construction

worker on theproject site. Defendant JMAsubsequently filed a Third Party Complaint against

1 A Motion to Dismisghe Fourth PartyComplaint againgEnvironmental Consultants
and Contractorsnk., currently is pending before the Court.
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Third Party Defendant Strittmatter Metro, LLC (“Strittmatter”), and Strittmatteturn, filed a
Fourth Party Complaintagainst Fourth Party Defendant Environmental Consultants and
Contractors, Inc(“ECC”). Presently before the Courttise [46] Motion to Intervene filed by
Deborah KhallAmbrozou(“Movant”), Plaintiff Parker's mother, which is opposed by Plaintiffs,
andMovant’s [61] Motion to Retain Right of Party to Intervene, which the Court shatl asea
reply to Movant’s original motioA Upon consideration of the parties’ submissjdrthe
applicable authorities, and the record as a whole, the CourddNY Movant’'s[46] Motion to
Intervene and shall DENY Movant’s [61] Motion to Retain Right of Party to Intexrven
I.BACKGROUND

For purposes of resolving the motion to intervene presently before the Court, the well
pleaded allegations in the Complaint are assumed to be&seas. & Exch. Comm’n v. Prudential
Secs. InG.136 F.3d 153, 156 n.4 (D.C. Cir. 1998) (citMglliams & Hunbert Ltd. v. W. & H.
Trade Marks (Jersey) Ltd840 F.2d 72, 75 (D.C. Cir. 1988)). Additionally, where appropriate, the
Court shall refer to the neconclusory allegations and record evidence offered by the Putative
Intervenor in support of her motion tatérveneSee Foster v. Gueqrg55 F.2d 1319, 132D.C.
Cir. 1981) ([M]otions to intervene are usually evaluated on the basis of well pleaded nratters i

the motion, the complaint, and any responses of opponents to intervgntam. Ctr. for

2 Defendant/Third Party PlaintifMAYV filed a Response indicating that it takes no {si
as to the pending Motion. Def. & Third Party Pl.’'s Resp. to Mot. to Intervene, ECF No. [51].
Third Party Defendant/FourtParty Plaintiff Strittmattefiled no reponseto the pending motion
by theCourt-ordered deadline&SeeMinute Order (Jun. 10, 2016).

3 While the Court bases its decision on the record as a whole, its consitbestifocused
on the following documents: Pls.” Compl., ECF No. [pvant’'s Mot. to Interven¢‘Movant’s
Mot.”), ECF No. [46]; Movant's Addendum to Mot. to Intervene (“Movant’s Addendum”), ECF
No. [50]; Pls.” Opp’n to Mot. to Interven@&Pls.” Opp’n”), ECF No. [47]; Movant’s Mot. to Retain
Right of Party to Intervene (“M@nt’s Mot. to Retain Right of Party”), ECF No. [6The motion
is fully briefed and ripe for adjudication. In an exercise of its discretion, thet@inds that
holding oral argument would not be of assistance in rendering its dec&ehCvR 7(f).



Biological Diversity v. Berg 268 F.3d 810, 820 (9th Cir. 2001)C@urts are to take all well
pleaded, nonconclusory allegations in the motion to intervene, the proposed complainteor answ
in intervention, and declarations supporting the motion as true absent sham, frivolityror othe
objections.). The Court recites the principal facts pertaining to the issues raised imttage
motion, reserving further presentation of the facts for the discussion of the intisslies below.

This action arises out of the construction work completed on the Apollo H Street project
(“the project”), located at@ and 624 Streets, NE, Washington, D.C. Compl. 1BJAV was
the general contractor hired to perform construction on the prdgctPlaintiff Johnnie Parker
alleges that on December 18, 2014, he was instructed to excavate between 600 and 624 H Street,
NE, as part of his regular duties of employmehile employed by Strittmattend. {7, 9 Mr.
Parker further allegethat the Department of Environment for tBestrict of Columbia publicly
releasd information that the area between 601 and 645 H Strégisontaminated by a leaking
underground storage tank, and that JMAV knew or should have known about the leaking
underground storage tank, which contaireedd chemicals.ld. §{ 1611. Mr. Parker asserts that
JMAYV did not warn him regarding the leaking underground storage tanks, that Steittdicinot
instruct him to wear protective gear, atiét Mr. Parker was not wearing any protective gear
during the excavation workld. 11 1214. Mr. Parker alleges that as a result of this excavation
work, he has sustained serious, permanent, and debilitating injldigs15. On September 16,
2015, Mr. Parker and his wiféed the underlying Complaint in the instant action with a claim of
negligence by and against JMAV, along with a claim for punitive damaagesdlon JMAV'’s
alleged willful, reckless, and wanton condudt. {1 1628. Movant Mr. Parker’'s mothemow
seels to intervene in this action in order to “protect her interest in this case tm@n@stitution,

punitive and other relief . . . for Intentional Personal Injury Tort and other torts.” MsWat.



at 2 Movant seeks $2,500,000 and punitive damagesstitution. Id. at 10. The Court shall
further discuss Movant’s claims in its discussion below.
[1.LEGAL STANDARD

Intervention in a civil action, whether as of right or permissive, is governed by Federa
Rule of Civil Procedure 24. The standard for intervention as of right is governed bg4Raile

On timely motion, the court must permit anyone to intervene who . . . claims an

interest relating to the property or transaction that is the subject of thae,autid

is so situated that disposing of #netion may as a practical matter impair or impede

the movarits ability to protect its interest, unless existing parties adequately

represent that interest.
Fed. R. Civ. P. 24(a)(2Unequivocally, the recognized requirements for intervention as of right
in this Circuit are: (1) timeliness; (2) a cognizable interest; (3) impairmenttahtbeest; and (4)
lack of adequate representation by existing paffies.Smoke v. Nortop52 F.3d 468, 470 (D.C.
Cir. 2001);Williams & Humbert Ltd. WV.&H. Trademaks Ltd, 840 F.2d 72, 74 (D.C. Cir. 1988);
see also Dimond v. District of Columbigd2 F.2d 179, 192 (D.C. Cir. 1986)n the issue of lack
of adequate representation by the existipgrties, the movant need only “sho[w] that
representation of his intetésnaybe inadequate.Trbovich v. United Mine Workers of Am04
U.S. 528, 538 n.101972). A party seeking leave to intervene dgight pursuant to Rule 24(a)
must further demonstrate that it has both constitutional and prudential standinigctpgia as a
party in the caséviova Pharm. Corp. v. Shalgla40 F.3d 1060, 1074 (D.C. Cir. 19987 [ius, a
party that seeks to intervene as of right must demonstaté has standing to participate in the
action’).

Alternatively, Rule 24(b) authorizes permissive intervention for anyone vadsoditimely

motion and “has a claim or defense that shares with the main action a common quesiarr of la

fact” Fed. RCiv. P. 24(b)(1)(B).In exercising its discretion to permit interventi6the court



must consider whether the intervention will unduly delay or prejudice the adjodiazdtithe
original partiesrights” Fed. R. Civ. P. 24(b)(3).
[11. DISCUSSION

Movant seeks to intervene as of right in this action pursuant to Rialedi, alternatively,
seeks permissive intervention pursuant to Rule 24(b). For the reasons described b&owstthe
finds that Movant has not established either Article Il or prudential standohgas such, this
Court is required to deny her request to intervene as of right. MoreoveéZpthe shall deny
Movant’'s request for permissive intervention because Movant’s claims do notasbanemon
guestion of law or fact with any of the claimsdefenses in this main action before the Court and
because permitting intervention would cause undue delay.

The Court must first start its analysis with a discussion of standing becauséadatesp
this Court’s jurisdiction to consider the merits of Movant’s claifeeDeutsche Bank Nat'l Trust
Co. v. FDIC 717 F.3d 189, 191 (D.C. Cir. 2013). Movant is required to show that she has both
Article Il and prudential standing order tointervene in this case as of right pursuant to Rule
24(a) Id. at 19395. In order”[t]o establish standing under Article 1, a prospective intervenor
like any party—must show: (1) injuryn-fact, (2) causation, and (3) redressabilitifund for
Animals, Inc. v. Norton322 F.3d 728, 7333 (D.C. Cir. 2003)quotingLujan v. Defenders of
Wildlife, 504 U.S. 555, 5661 (1992). “Injury in fact is the‘invasion of a legally protected
interest which is (a) concretand particularized . . . and (b) actual or imminent, not conjectural or
hypothetical” Arpaio v. Obama797 F.3d 11, 19 (D.C. Cir. 2015) (quotibgjan, 504 U.S. at
560) (alterations in original “The ‘causal connection between the injury and the cdnduc
complained of must be ‘fairly traceable to the challenged action of the defendant, ahe not

result of the independent action of some third party not before the’cddrt(quotingLujan, 504



U.S. at 561). Finally, “it must be ‘likely, as oppodednerely speculative, that the injury will be
redressed by a favorable decisionld. (quotingLujan, 504 U.S. at 561).

The Court first considers the nature of the injury asserted by Movant and the causal
connection between Movant’'s asserted injury redconduct at issue in this mattdihe instant
action involves claims for negligence and punitive damages that arise oudliE#ged injury that
Plaintiff Parker incurred while working for a subcontractor on a corngtrusite in Washington,
D.C.,on December 18, 2014. Movant’s claims arise out of an alleged physical altercatiearbetw
Movant and Plaintiff Parker that occurred on April 16, 2016, at her home in Manylaaic:
Plaintiffs also were residing at the tim&nd an incident that occurred on June 13, 2016, after
Movant filed the instant motion, when Movant allegedly was subjected to a mentalyanchph
evaluation pursuant to a court ordgrught andbtained by Plaintiff Parker in Maryland state
court. As a result of these incidents, Mawt alleges that stmuffered physical, emotional, and
mental pain and suffering and seeks to recover for medical expenses, lost income ranssethe
Movant's Mot. at 8-10; Movant’'s Addendum at 2-3.

Even if the Court accepts that Movant has establishing imufsct for the purposes of
standing, both of the incidents cited in Movant's pending motion are unrelated to Rfaintiff
negligence claims arising out of the injuries he allegedly sustained whilengyaka construction
worker. Movant nowseeks to interveni@ this matterin order to protecherinterest in this case
to provide restitution, putative and other relief deemed just by . . . [this Court] foltesrfional
Personal InjuryTortsand other torts.” Movant’s Mot. at 2Here, there is no causabnnection

between Movant's asserted injury arising out of the altercation at her haifeeacouribrdered

4 When citing to Movant’s Motion to Intervene and Movant’'s Addendum thetedo, t
Court shall cite to the page numbers autiically generated by ECF



evaluationin 2016, and Plaintiff Parker’s claims arising out of an alleged injury that he incurred
while working as subcontractor on a construction site in 2014. As such, Movantledgdai
establish Article Il standing.

The Court next considers whether Movant has demonstrated prudential standing such that
she may interveneSee Deutsche Bank Naftrust Co, 717 F.3d at 194 n{@Federal courts may
consider thireparty prudential standing even before Article Il standing . ... ‘TP]rudential
standing requirements . . . could be thought similar to the concept embodied in Rule 24 that
proposed intervenor must have an intehedating to’ the property or transaction at issue in the
litigation.” 1d. at194 “Th[e] test for a legally protéed interest is ‘primarilya practical guide to
disposing of lawsuits by involving as many apparently concerned personscaspiatible vith
efficiency and due process.’United States v. Morterv30 F. Supp. 2d 11, 16 (D.D.C. 2010)
(quotingSeminole Nation of Okla. v. Norto?06 F.R.D. 1, 8 (D.D.C. 2001)

As discussed above, Movant Haded to assert an interest relating to the transaction at
issuein this litigation, namely thalleged negligence on the part of DefenddAV that Plaintiffs
claim resulted in Plaintiff Parker’s injuriesustaned whileworking on the H Street consttian
project At most, Movant appears to assert that she has a claim in any amount recovered by
Plaintiffs in this action and has included invoices tieailcharges foservicesuch as consulting,
transportation, rent, utilities, insurance, and storage, that Molamtsshe provided to Plaintiffs.
SeeMovant’s Mot. at 3437. However, Movant’s interest in ensuring that she is able to recover
for her purported damages arising out of tharelatedincidents that occurred in 2016
insufficient to establish prudential standin§ee, e.g.Med. Liab. Mut. Ins. Co. v. Alan Curtis
LLC, 485 F.3d 1006, 1008 (8th Cir. 200{)nding that a putative intervenor did not have a

cognizable interest when the asserted interest was an ecombenest in the outcome of the



litigation to potentially satisfy an unrelatddfure state court judgmentyjt. Hawley Ins. Co. v.
Sandy Lake Props., In&25 F.3d 1308, 1311 (11th Cir. 20@5ame) Accordingly, Movant also
has failed to establish predtial standing to advance her claims as an intenasnof right

Movant also appears to seek permissive intervention in this matter pursuant to Rule 24(b)
The Court shall address this request as “[i]t remains . . . an open questiondinctiitsshether
Article Il standing is requed for permissive intervention.”Defs of Wildlife & Sierra Club v.
Perciasepe714 F.3d 1317, 1327 (D.C. Cir. 20X8uotingSafari Club Int'l v. Salazar704 F.3d
972, 980 (D.C. Cir. 2013) The Court may grant permissive intervention to a party vias ‘a
claim or defense that shan@gh the main action a common question of law or fact.” Fed. R. Civ.
P. 24(b)(1)(B). Here, Movantaisesclaims arising out of two incidenisvolving only Plaintiffs
and Movantn 2016 that are wholly unrelated to Plairdifhegligence claim against JIWA As
such, the Court cannot conclude that Movant’s claims share a common question of |awvitin fac
the claims of the other parties in this matt®toreover, the Court finds that permitting Movant to
intervene would unduly delay the adjudication o&iRtiffs’ claims because it would require
discovery into matters completely unrelated to Plaintiffs’ negligence claimsugh, the Court
shall deny Movant's request for permissive intervention pursuant to Rule 24(b).digtprthe
Court shall deny Movant’equesto intervene asf right and for permissive intervention.

Finally, Plaintiffs argue that this Court does not have jurisdiction to resolve Magvant
claimsbecause the Court does not haupplementglurisdiction over the claimsThis Court has
jurisdiction over this matterbecause of diversity of citizenship abgcausethe amountin
controversyexceed$75,00Qursuant to 28 U.S.@.1334a)(3) Movant appears to seekcovery
exclusively from Plaitiffs and, & such, seeks to enter this case as a plain@ffrsuant t@®8

U.S.C. 8§ 1367(b)this Court does not havaipplemental jurisdictiorover claims bypersons



seeking to intervene as plaintiffs under Rule*24hen exercising supplemental jurisdiction over
such claims would be inconsistent with the jurisdictional requirements of sectiofi 1332 also
Karsner v. Lothian532 F.3d 876, 884 (D.C. Cir. 20085ection 1367(b) . .ousts the district
court of supplematal jurisdiction over partieséeking to intervene gdaintiffs under Rule 24 .

. when exercising supplemental jurisdiction over such claims would be inconsistentherit
jurisdictiond requirements of section 1332.” Here, both Plaintiffs and Movant are citizens of
the Marylandand, as suclpermittingMovant to join in the instant action as a plaintiff would
destroy diversity part of the basis for this Cotstjurisdiction over the original claimsSee
CostCommand, LLC v. WH Administrators, Jr&20 F.3d 19, 21 (D.C. Cir. 2016)Citizenship

is measured as of the time the plaintiff files the complaintMoreover, his Courtonly has
supplemental jurisdiction over claims arising ofithe same case or controversys discussed
above, Movaris claims do not arise out of the same casaotroversyas theMovant seeks to
have the Courassess PlaintifParketsliability for tort claimsthat ardbasedn incidentsinrelated

to those underlyin@laintiffs' original claims. For these reasons, the Court concludes that it does
not have supplemental jurisdiction over Movartlaims.

IV.CONCLUSION

For the foregmg reasons, the CouBENIES Movant Deborah KhallAmbrozou’s [46]
Motion to Interveneand DENIES Movant’'s [61] Motion to Retain Right of Party to Intervene,
which the Court treats as a reply brief to Movant’s earlier motion. Spegjfitladl Courtfinds
that Movant failed to demonstrate Article 11l and prudential standinggasreel tointerveneas of
right in this matter Moreover, the Court finds that Movant has not asserted a claim that shares a
common questionfdaw or fact such that permissive intervention is warrardaad permitting

intervention would cause undue delay.



An appropriate Order accompanies this Memorandum Opinion.

/sl

COLLEEN KOLLAR-KOTELLY
United States District Judge
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