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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JOHNNIE PARKERet al,
Plaintiffs,
V.
JOHN MORIARTY & ASSOCIATES
Defendant/Third Party Plaintiff
V.
STRITTMATTER METRO, LLC

Third Party DefendarftourthParty
Plaintiff,

V.

ENVIRONMENTAL CONSULTANTS AND
CONTRACTORS, INC.

FourthPartyDefendant.

Civil Action No. 15-1506(CKK)

MEMORANDUM OPINION
(Decembe 14, 2016)

Plaintiffs Johnnie Parker and Starrele@ail JonesParker bring this action against

Defendant/Third Party Plaintiff John Moriarty & Associates of VirginiaC (“JMAV”).

Plaintiffs allege thatMAYV, as general contractor of a construction projea negligentesulting

in serious injury to Plaintiff Johnnie Parker, a construction worker @prthject site. Defendant

JMAV subsequently filed a Third Party Complaint against Third Party Dafgn@8trittmatter

Metro, LLC (“Strittmatter”), and Strittmatter, in turn, filed a Fourth Party Complagainst

Fourth Party Defendant Environmental Consultants and Contractors(*E@C”). Presently
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before the Court are Fourth Party Defendant ECC’s [48] Motion to Dismiss thenfRauty
Complaint and Third Party Defendant/Fourth Party Plaintiff StrittmattersNmtion Nunc Pro
Tuncfor Leave to File Its FourtParty ComplaintAgainst ECC. Upon consideration of the
parties’ submissionsthe applicable authorities, and the record as a whole, the CouG&#sNT
Third Party Defendant/Fourth Party Plaintiff Strittmatter’s [B#jtion Nunc Pro Tundor Leave
to File Its FourthParty Complaint against ECC asballDENY Fourth Party Defendant ECC’s
[48] Motion to Dismiss the Fourth-Party Complaint for the reasiated herein.
I. BACKGROUND

This action arises out of the construction work completed on the Apollo H Street project
(“the project”), located at@ and 624 Streets, NE, Washington,.D. Compl. 1 6, 8, ECF No
[1]. FourthParty Defendant ECC contracted with the Owner of the project to provide proféssiona
environmental services to the project. 4th Party Compl. 1 5, ECF NoD@&@&hdant/Third Party
Plaintiff JMAV was the general contractor on the projecCompl. § 8. Third Party
Defendant/Fourth Party Plaintiff Strittmatter was hired by JM#s/asubcontrator to perform
excavation and backfill work on the project. 3d Party Compl. 1 7, 8, ECF No. [10]. Plaintiff
Johnnie Parker worked on the project as an employ8#itiatterandalleges that on December
18, 2014, he was instructed to excavate between 600 and 624 H Streas, pdiet of his regular

duties of employment. Complf{79. Mr. Parker further alleges that he was injuiekile

1 While the Court bases its decision on the record as a whole, its consitbestifocused
on the following documentgth Party ComplAgainst ECC (“4th Party Compl.”), ECF No. [38];
4th Party Def.’s Mot. to Dismiss the 4th Party Compl. (“Def.’s Mot.”), ECF No.;[48] Party
Pl.’s Opp’n to ECC’s Mot. to Dismiss the 4th Party Compl. (“Pl.’s Opp’n), ECF No. [53]; 4th
Party Def.’s ReplyMem. of Law in Supp. of its Mot. to Dismiss the 4th Party Compl., ECF No.
[56]; 4th Party Pl.’s MotNunc Pro Tundor Lv. to File its 4th Party Compl. Against ECC (“Pl.’s
Mot. for Lv. to File”), ECF No. [54]Thesemotionsarefully briefed and ripe for@udication. In
an exercise of its discretion, the Court finds that holding oral argument woulé nbassistance
in rendering its decisionSeeL CvR 7(f).



performing this work bexuse he wagxposed to toxic chemicals from leaking underground
storage tankslid. {1 1015.

On September 16, 2015, Mr. Parker and his wife, Plai@tdfrelette Gail Jond3arker,
filed the underlying Complaint in the instant action with a clainm@gligence by and against
JMAYV, along with a claim for punitive damages based on JMAV’s allegdtulyvileckless, and
wanton conduct.See generally idOn November 9, 2015, JMAV filed a Third Party Complaint
against Strittmatter alleging claims of cadtual indemnification and breach of contdgee
generally3d Party Compl. JMAV moved the Court feummary judgment on itsontractual
indemnificationclaim against Strittmattebased on Subcontragtgreementwhich the Court
denied by written Order and Memorandum Opinion on May 23, 28&60rder (May 23, 2016),
ECF No. [42]; Mem. Op. (May 23, 2016), ECF No. [43].

On May 12, 2016, Strittmatter filed a Fourth Party Complaint against ECC allegints
of negligence, indemnity and/or contribution ggiat tortfeasor, breach of contract to a third party
beneficiary, and negligent misrepresentatiSee generallgth Party ComplStrittmatter’s claims
against ECC are grounded in tort and in contract based on P@ffessional Services Agreement
(“the contract”)with the Owner of the projeciThe contractlated November 1, 2014s well as
two plans prepared by ECC as part of that contract, the “Voluntary Remediatiam /ARtan”
(“VRAP”) dated August 22, 2014, and the “Environmental Health aafdtysand Impacted
Material Management Plaf"EHASP”) alsodated August 22, 2014, were attached to the Fourth
Party Complaint.See4th Party Compl., Ex. 1 (Professional Services Agreement), ECF No. [38

1]; id., Ex. 2 (Voluntary Remediation Action Plan), ECF No.-@8id., Ex. 3 (Environmental



Health and Safety and Impacted Material Management Plan), ECF N8J.{3%he Court shall
briefly summarize the relevant portions of those documesdgsrving further presentation of the
facts for the discussioof the individual issues below.

Pursuant to the terms of the contract, ECC was authorized by the Owner to prowide cert
services, nameli prepare and implement the VRAP and provide services detailed in the EHASP.
ECC agreed to perform these services “under the directifthejfOwner, and to the reasonable
satisfaction ofithe] Owner? Prof| Servs. Agnh. at 1. The contract clarified that ECC “shall
operate as, and have the status of, an independent contractor and shall not act as or beran agent
employee of Owner. As an independent contractor, [ECC]will be solely responsible for
detemining the means and methods for performing the Services Id.at 2. The contract also
provided that the “Owner is responsible for services performed by its Conti@msultants and
design professionals, but nothing herein is intended to relieve [ECCbf its obligation to
coordinateits Services with the services performed by the Owner’s Contractor, conswatehts
design professionals.Id.

Both the VRAP and the EHASP were formulated based on an Environmental Site
Assessment conducted by Tom Har®CC President, and John DieHECC Senior Project
Manager and a Certified Professional Geologish Party Compl. 1 281. The VRAPset forth
voluntary corrective actions to take due to the presence of soil and groundwabégupetr
contamination at the project site. VRAP at 18. As noted in the VRAP, petroleum coni@minat
at the site was attribed to underground storage tanks from a gasoline service station and

automotive repair facility that previously were located at the site.

2 In citing to the Professional Services Agreement, the VRAP, and the EHASBourt
shall cie to the page numbers automatically generated by ECF in the header of each document



Thecontract between ECC and the Owner proditat the VRAP would be implemented
in order to receive a “Cagglosure” or “No Further Action” determination pursuant to D.C.
Municipal Regulation § 28211 which governs compliance withe District of Columbia
Underground Storage Tank Management Act of 1#98mended, D.C. Law312; D.C. Code §
6-995et seq(1995 Repl.) SeeProf'l Srvs. Agmt. at 11. The VRAP also indicated that the purpose
of the voluntary correction actions was, in partensure the health and safety of future residents,
construction workers, and area residents during construction .VRAP at § 18 The VRAP
proposed remediation actions for the removal and disposal of the petroleum storaghitantk
site excavabn and “any orphaned (previously unknown) petroleum or chemical storage vessels
or other underground vessels or structures encountered during excavdtorat 18. The
remediation actions proposed in the VR&Boincludedthe preparation and implemation of a
site-specific EHASP for excavation and dewatering activities, includingitenair monitoring for
construction workers and perimeter air monitoring for area resideht?ursuant to the VRAP,
all site excavation actities were to be conducted in accordance with the EHA8Pat 19.

The EHASP was prepared by ECC and reviewed apobapd by companies performing
work on the site, includin@trittmatteras a subcontractor completing excavation wdKASP
at 3. The EHAS?, which is discussed in further detail beldautline[d] acceptable health and
safety requirements and procedures related to the control of potential worlemarcthmental
hazardg$rom contaminated soil and water at the site, which may be encountered in thepece
of their activities that intrude upon or disturb contaminated soil and/or wadierThe Court shall
further examine the relevant provisions of the EHASP in its discussion below.

Strittmatternow seeks the Court’s leave to file its Fourth P&tynplaintnunc pro tunc

and ECC requests that the Court dismiss the Fourth Party Complaint for faikietet@ claim



upon which relief can be granted. Specifically, ECC asserts that Stritts&ttérand contract
claims against it fail as a matter of law and should be dismissed pursuant td Retkead Civil
Procedures 12(b)(6).

II. LEGAL STANDARD

Pursuant to Federal Rule of Civil Procedure 12(b)(6), a party may move to dismiss a
complaint on the grounds that‘fail[s] to state a claim upon which relief can be granted.” Fed.
R. Civ. P. 12(b)(6). The Federal Rules of Civil Procedureju@e that a complaint containd"”
short and plain statement of the claim showing that the pleader is entitled to irelefjer to
‘give the defendant fair notice of what the . . . claim is and the grounds upon which it iBsts.”
Atl. Corp. v. Twombly550 U.S. 544, 555 (2007) (quoti@pnley v. Gibson355 U.S. 41, 47
(1957));accord Erickson v. Pardus51 U.S. 89, 932007) (per curiam). [A] complaint [does
not] suffice if it tendersnaked assertion[s]’ devoid of ‘further factual enhancemewtshcroft v.
Igbal, 556 U.S. 662, 678 (2009) (quotiigvombly 550 U.S. at 557)Rather, a complaint must
contain sufficient factual allegations that, if accepted as‘tstite a claim to relief that is plausible
on its face. Twombly 550 U.S. at 570'A claim has facial plausibility when the plaintiff pleads
factual content that allows the court to drédn@ reasonable inference that the defendant is liable
for the misconduct allegéd.Igbal, 556 U.S. at 678.

In evaluating a Rule 12(b)(6) motion to dismiss for failure to state a claimyrarast
construe the complaint in the light most favorable ® phaintiff and must accept as true all
reasonable factual inferences drawn from ypdaded factdaallegations. In re United Mine
Workers of Am. Empl. Benefit Plans Lifi§54 FE Supp. 914, 915 (D.D.C. 1994). Further, in
deciding a Rule 12(b)(6) motion, a court may considbe facts alleged in the complaint,

documents attached as exhibits or incorporated by reference in the corplafdgcuments



upon which the plaintifs complaint necessarily relies even if the document is produced not by
the paintiff in the complaint but by the defendant in a motion to disthis&rd v. D.C. Deji of
Youth Rehab. Seryg.68 F. Supp. 2d 117, 119 (D.D.C. 2011) (citations omitted).
lll. DISCUSSION

As an initial matter, Third Party Defendant/Fourth Party PlaiStifttmatterfiled a Fourth
Party Complaint in this action without first seeking leave tatfieComplaint pursuant to Federal
Rule of Civil Procedure 14. Fourth Party DefendanCH&i®d an objection to the filing of the
Fourth Party Complaint without first seekilegve in its motion to dismiss. Def.’s Mot. at 2 n.1.
Strittmatter subsequently filed a motion for leave to file the FdRattyComplaintnunc pro tunc
to May 12, 2016, th dateof theactual filingof the complaintwith the Court. SeePl.’s Mot. for
Lv. to File. This Court previously set May 13, 2016, as the deadline for the filing of mations t
join additional parties. Order (Mar. 28, 2016), ECF No. [36]. As satfitmatter timely filed
its Fourth Party Complaint but failed to kéeave to do soStrittmatteihassincesought to rectify
this oversight by filing its motion for leave to fileinc pro tunandnoting thatit “inadvertently
neglected to seek the@ppriate leave of Court.” Pl.’s Opp’n at 7. Strittmatter requests that the
Court excuse its neglect pursuant to Federal Rule of Civil Procedure 6(b)(inBavor of
judicial economy and efficiency of litigationid. The Court shall grant Strittatter’s request in
light of the fact that it timelput ECC on notice of its claims through the filing of the Fourth Party
Complaint the claimdn the Fourth Party Complaiatredirectly relaed to which party or parties
can be heldiable for Plaintiff Parker’s alleged injuriesndStrittmatte’s delay in filing the motion
for leave to file the Complaint was due to Strittmatter's excusable nedlleceover,Strittmatter
has represented that it did not receive a complete copy of the contracediassaen ECC and

the Owner until April 19, 2016, less than one month prior to the filing of the Fourth Party



Complaint. Pl.’s Opp’n at 3As such, the Court shall grant Strittmattévistion Nunc Pro Tunc
for Leave to File Its FourtfParty ComplainAgainst ECC.

The Court now turns to the substance of the motion to dismiss based onds€€rtson
that Strittmattefailed to state a claim @m which relief can be grante&trittmatterthrough its
Fourth Party Complaint raises four claims against ECC. First, Strittmattes eaisegligence
claim against ECC. Specifically, Strittmatter contends that ECC had a duty to Strittamatte
others and, if Plaintiff Parker prevails on his claims, ECC breached the followileg:duf) to
ensure the safety of workers on the project from volatile organic compod@C{} vapors; (2)
to continuously monitor VOC vapors during excavation and warn of hazards; (3) to perform its
services pursuant to the standard set for an environmental professional andftifies ce
professional geologist; and (4) to institute safety precautions and regukte esgfiipment in
accordance with the contract, the EHASP, and the VRAP. Second, Strittmaies dvaff it is
found liable, it is entitled to indemnity and/or contribution from ECC because of ECC's
negligence. Third, Strittmatter asserts a breach of contract claim, ag$eatint is a third party
beneficiary of the contract between ECC and the Owmeitlzat ECC breached the terms of that
agreement. Finally, Strittmatter raises a negligent misrepresentation a@imstaECC,
contending that “ECC directly and indirectly ma#eowingly and/or recklessly false and
misleading statements about the enuinental conditionst the H Street Project and failed to
perform its duties in monitoring the Environmen@bnditions pursuant to the ECC/Owner
contract and the relevant statutes regarding undergrounds storage tankaityl@oRpl. § 62.

ECC now movs to dismiss all of Strittmatter’s claims againsSpecifically,ECC argues
that Strittmatter’s claims fail as a matter of |&w two reasons{l) ECC owed no legal duty to

Strittmatterand ECC was not responsible for ensuring worker safety on the job site; and (2)



Strittmatter was not an intended beneficiary of the agreement between EC© @wirter ECC
also contends that if the Court does not find Strittmatter’s claims againstétd@S & matter of
law at this juncture, any claims between these two patiesld be severed and tried separately
because the agreement at issue contains a jury waiver provision.

A. ECC'’s Alleged Dutiesto Strittmatter

ECCfirst argueghat it does notwe a duty of care t8trittmatter or its employees and, as
such, Strittmatter cannot recover from ECC for ECC’s purported negligémogder to recover
under a negligence theory, Strittmatter must demonstrate that ECCStitegdattera duty of
care, that ECC breached that duty, and that ECC’s breach was the proximatd ttaisguies.
SeePresley v. Commercial Moving & Rigging, In@5 A.3d 873, 880 (D.C. 2011)Whether
there is a duty of care &squestion of law.”1d. at 883. However, “[a] determination of whether
a duty exists is the result of a variety of considerations and not solelydahenship between the
parties.” Id. at 888 (quoting3d. of Trs. of Univ. of District of Columbia v. DiSah8@v4 A.2d
868, 871 (D.C2009). In this jurisdiction, a common law dutf caremay arise even in the
absencef contractual privity.Sedd. In determining whether such a duty existghéther a party
should have foreseen that its contractual undertaking was necessary forebegorof the third
party is important Id. Accordingly, a court must still examine the contract “to determine the
scope of the undertaking as it relates to the protection of the third”pddy. In addition to
considering the contract itselfftjhe existence of a duty is also shaped by considerations of
fairness and ‘results ultimately from policy decisions made bydoets and the legislatures.”
Id. (quotingDiSalvg 974 A.2d at 871 n)2

The District of ColumbigCourt of Appealg“D.C. Court of Appeals”has adopted the

approach in the Restatement (Second) of Torts for determining whether a parperforms



services pursuant to a contract to one party assumes a common law duty edadaditinrd party.
Specifically, the court explained:
One who undertakes, gratuitously or for consideration, to render services to another
which he should recognize as necessary for the protection of a third person or his
things, is subject to liability to the third person for physical harm resultomg fiis
failure to exercise reasonable care to protect his undertaking, if

(a) his failure to exercise reasonable care increases the risk of such
harm, or

(b) he has undertaken to perform a duty owed by the other to the third
person, or

(c) theharm is suffered because of reliance of the other or the third
person upon the undertaking.

Id. at 889 (quoting Restatement (Second) of Torts § 324A).

The parties point to different provisions in the contract that elsms supports its
positionon the issue whether or tBCC assumed a duty of care to Strittmatter and its employees
Central to the parties’ dispute is the EHASP which was prepared by ECC, iftqpaddress the
chemical contaminant risk potential during . excavation . . . ."EHASPat 19. As an initial
matter, JMAV and Strittmatter, as a company performing excavation woikegoroject, were
required to review and approve the EHASP. As part of that review and approcakgr
Strittmatter was requiret acknowledge that the EHASP “outlines acceptable health and safety
requirements and procedures related to the control of potential worker and environnzamt ha
from contaminated soil and water at the site, which may be encountered erftrenpnceof
their activities that intrude upon or disturb contaminated soil and/or water.” SEHA 3.
Strittmatter also was required to agree to abide by the procedures outliteddocument and

acknowledged that it understood “that the general contractoothed individual contractors are
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responsible for compliance with these and all other applicable safety and leggilitions,
requirements and procedures for their own personmel.”

Indeed, the EHASP places tbeerall responsibility fosite safey with IMAV and the
subcontractors. Pursuant to the EHASP,

The General Contractor [defined as JMAV and subcontractors] has overall

responsibility for monitoring and enforcirgl aspects of site safetyncluding

construction safety and all other safeltyalth, and OSHA related requirements.

These include, as appropriate, compliance with the following standards in regard to

hazard awarenesdraining, medical monitoringprovision and proper use of

personal protective equipmerdite contro] decontamination of personnel and
equipment, proper handling and disposal of contaminated materials (including soil,

water, and equipment), and reporting injuries and hazardous materials exposures .
Id. at 7(emphasis added). Moreover, the EHASP providess the responsibility of the General
Contractor and individual subcontractors to make provisions for health and safetygrainin
material safety data sheets, health and safety operating procedures, pectea@e equipment,
and safety equipment ancedical surveillance for their employees at this site.”at 22.

While the language of the EHASP appears to place the overall responsibilibyibdnmg
and enforcing site safety with JMAV and the subcontractors, ECC’s rolenetnangoing as
described in the EHASP. Pursuant to the scheme set forth in the EHASRaC@sponsible
for monitoring site conditions in regard to chemical hazards during earthworkiesfiwitifying
the General Contractor and subcontractors regarding potehgatical health hazards, and
appropriate control measures to be used by personnel at thédsiée.7.

The EHASP also contemplatétk roles of the Site Safety Officer, a safety representative

of JIMAV, and designated representatives of ECC including the Environmental Taahihdciat

6. In terms of evaluating hazards at the job site, both the Site Safety GifideECC’s
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Environmental Technician monitul soil excavation work.ld. at 20. Specifically, the EHASP
provides:
If suspect arease(g. petroleum or chemical solvent odor, staining, free product,
pipe remnants, or unknown/suspectd8Ts [underground storage tanks]) are
encountered, soil segregation and potentially soil characterization will be
conducted prior to disposal. If monitoring BBCC indicates the presence of
petroleum, VOC, or SVOC contaminants, ECC will perform a further hazard

evaluation to determine the significance of the contamination and the potential f
worker exposure.

The Site Safety Officer’'s responsibiliti@dso included implementing both the General
Contractor Health and Safety Plan and ECC’s EHAIfPat 20. In the event that those two safety
plansconflicted the ECC plan would prevail on “environmental safety and health matters related
to impacted or hazardous materials at the site.’at 7;see alsad. at 3.

ECC'’s Environmental Technician was on site “to monitor site conditions and perform air,
soil, and groundwater monitoring for potential environmental safety and health hazaidatads
with potential petroleum or other VOC or SVOC contaminatiofd’ at 20. Specifically, the
EHASP povided that ECC would monitor excavation and site work onlg blasis for airborne
VOC contamination using a Photoionization Detector (PID) and would record the reawlilogs
sheets. Id. at 19. The EHASP also set forth certain procedures to be undertaken by ECC'’s
Environmental Technician if the readings reatkpecified levels. See id. In the event that
contaminated soil or water was encountered, the Site Safety Officer wouldtrapgpespriate
procedures from ECC’s Project Managéd. at 20.

The Site Safety Officer was delegated stapk authority. Id. at 20. However, the
EHASP providd that if “ECC observes an imminent danger situation and/or serious health or

safety hazard, ECC shall take any action necessary to remove perssk$ranriharm’s way, as
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soon as possible.ld. This expressly inadedthe authority to temporarily stop work, if deemed
necessary in the judgment of ECC’s Environmental Techniaiatil,the Site Safety Officer was
notified and the situatiowas rectified. 1d. at 21. Notably, he EHASPtook into accounthe
possibilty of encountering previously unknown underground storage tanks during excavation
work. Id. at 23. In such instances, workers were directed to stop excavation immedidtely a
notify the Site Safety Officerld.

The EHASP also set forth recommendations for personal protective equipmetit for
workers on the site “[b]ased on the site hazard evaluation and general cmrsBalfgty policies
and procedures . . . .Id. at 24. The recommendation was that workers on the site wear:
“boot/shoesieather,steel toe and shank”; “Hard hat (ANSI approved)”; “Standard work clothes
— shirts and long pants at all times”; “Safety Glasses with sideshields (Ap#bved)”; and
“Work gloves (leather, cotton, etc.).Id. The EHASP advigkthat if contaminated sodnd/or
groundwater was encountered, ECC would reevaluate the potential hazard by jopaatdieitea,
and mght recommend additional levels of personal protective equipmieht.As Strittmatter
notes, respirators were not required personal protective equipment as outlined ih8r. EH

Here, the central issubkat the Court must resolv&whether ECC should have recognized
that its undertakings pursuant to the contract were necessary fprotkeetion of Strittmatter.
Presley 25 A.3d at 889. ECC argues that the Court can refufdecision that it owed no duty
of careto Strittmatteras a matter of law at the motion to dismiss stagewever, it is the Court’s
view that it cannot conclusively find that no such duty exists based solely on thegangtiase
contract provisiongndin light of the applicable legal principles, nor have the parties cited any
authority which persuades the Court otherwise. Indeedyiewing the contractheVRAP, and

the EHSAP in the light most favorable to Strittmatter, it appears thapitbreisions at least
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contemplat&=CC'’s roleis not only in crafting the safety recommendations for the job sitalbo
in monitoring the site safety conditioms a d@dy basis and taking certain steps, including
potentially stopping work, in the event that hazardous conditions were detéldiede were
provisions of the EHASP that Strittmatter was required to review and approve.

The record at this time lacks other evidence that might be relevant to thes@Goatysis.
Indeed, the Court has no evidence regarding ECC’s actual role on the jtfestiecumstances
that allegedly gave rise to Plaintiff Parker’s injuries ECC’sactions at the time of the alleged
injury. While the Court in its foreseeability analysis must look to the terms of the dotitrac
Courtalsomust look to the actual nature of ECC’s undertaking based on the specific facts of this
case.Here, the Courcannot conclude that Strittmatter’s tort claims fail as a matter of law based
strictly on the language of the contract.

The Court notes that thparties rely on different cases whitihe Courtdoes not find
persuasive at this stage of the proceedingis.those caseshe issue of whether a common law
duty existed wsresolved on a fuller record and not at the motion to disstégge ECC relies on
the D.C. Court of Appeals’ decision Rresley v. Commercial Moving & Rigging In25 A.3d
873 (2011), to support its contention that ECC did not owe a duty to Strittmatter such that
Strittmatter may recover from ECC under a tort theoryPresley the D.C. Court of Appeals
upheld the trial court's judgment as a matter of &fter the conclusiomf the presentation of
evidence at triathat a consultant on a construction project chawéa monitoring the project
owed no common law or statutory duty to a worker who was injured on that job site. Indeed, in
discussing its determination as to the scope of the consultant’s undertaking, tHeoDtCof
Appeals relied not dy the provisions of the contract at issue but also on testimony at trial that

elucidated the consultantactual role while on the job site. Presley 25 A.3d at 88082
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(summarzing testimony);d. at 891 (“Notably, there is no evidence that [the consultant] acted
beyond the limited scope of its undertaking at the time of the incident, as its inspes®nsot
on the site when [plaintiff] was attaching the fan shrouds — nor were they required tocbdid- a
not see the dangerous activity.”)

Strittmatter in turns relies on the U.S. Court of Appeals for the Distric€a@imbia
Circuit’'s opinion inCaldwell v. Bechtel, Inc631 F.2d 989 (D.C. Cir. 1980)n Caldwell the
D.C. Circuit overturned the trial court’s holding at ti@nmary judgment phatigat a consultant
under contract with the Washington Metropolitan Area Transit Authority did not owe atuty
care to a heavy equipment operator at a job site. In fireirgmatter of lawthat the consultant
owed ‘a duty of due care to takeasonable steps to protect [the plaintiffm the foreseeable
risk of harm to his health posed by the excessive concentration of silica dustiettbeunnels
the D.C. Circuit differentiated the importance of the contract language aorawhder tort law as
opposed to aontractlaw claim. Caldwell 631 F.2d at 10023. Indeed, the D.C. Circuit found
“[t] he particular circumstances of this case, includliveg . . contract[the consultant’skuperior
skills and position, and [the consultant'e$ultant ability to foresee the harm that might reasonably
be expected to befall appellant, created a dytherconsultantlo take reasonable steps to prevent
harm to appellant from the hazardous conditions of the subway tinmelst 997. In reaching
its finding, the D.C. Circuinoted that the consultant was informed of the particular safety risks at
issue in that cas@eamelythe high concentration oflisa dust and the inadequate ventilation in
the subway tunnels, and not only had the power to protect the plbutiffas in a superior
position to do sold. at 1002.

As such, when reviewing the Fourth Party Complaint and the attached Professional

Services Agreement between ECC and the Owner, the VRAP, and the EHSAP, ghttheokt
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favorable to Strittmatter, the Court finds that Strittmatter has stated plausible claomsagainst
ECC. Indeed, the documents reflect that ECC’s undertaking as the environmental comsultant
the projectincluded making recommendations for appropriptecedures including use of
protective equipment, providing ongoing daily monitgrof the VOC levels at the job site, and
taking appropriate steps if hazardous conditions were detéckédreover, the EHASP, which
was designed by ECC in part to address the chemical contaminant risk pdtemtaexcavation
work, was reviewed and pmved by Strittmatter. As part of that process, Strittmatter agreed to
comply with the provisions of the EHASP. Accordingly, the Court shall deny ECQUeseto
dismiss portions of the Fourth Party Complaint on the grounds that ECC owed no duty to
Strittmatter as a matter of law

The Court notes that in its opposition Strittmatter makes specific argumetatsiees
sufficiency of eactlof its tort claims which do not appear responsive to particular arguments raised
in ECC’s motion to dismissSeePl.’s Opp’n at 1925. However, in its reply brief, ECC alleges
that Strittmatter has failed to plead with sufficient specificity ECC’s alleged eeagiving rise
to its claims.SeeDef.’s Reply aB-14. A review of the Fourth Party Complaint demonstrates that
Strittmatter has provided adequate factual allegations to support eachloidé®md, Strittmatter’s
negligence claim is based on ECC'’s alleged breach of its duty tcer{dlire the safety of the H
Street Projectelated to VOC monitoring and emisas testing;”(2) “ensure the safety of the
construction workers at the H Street Project from exposure to VOC vaf@yrstontinuously

monitor the VOC vapors released duregxgavation at the H Streetdfgct and to warn of hazards

3 Strittmatter asserts that ECC should be held to a standard dfgaosed oricensed
geologissand professional environmental exgéecause of the ECC professionals’ superior skill
and authority. The Court declines to address this argument at this time bleasedeon this
record,it has not yet determined whetie€C owel a duty of care to Strittmatter
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created by any such vapors#) (perform ‘pursuant to the standards set for an environmental
professional and/or a certified professional geolggmshd (5 “institute safety precautions and
regulate safety equipment accorénce with the ECC/Ownerddtract, the EHASP and the
VRAP.” With respect to its indemnity and/or contribution as a joirtfeasor claim, Strittmattes’
claim arises out of ECC’s alleged negligence in performing its duties under the contract, the
EHSAP, he VRAP, and District of Columbia statutory regulations, and pursuant to the standards
identified for a professional engineering consultant and/ceréfied professional geologist.
Finally, in its negligent misrepresentation claim, Strittma#teserts that “ECC directly and
indirectly made knowingly and/or recklessly false and misleading statements about the
environmental conditionsat the H Street Projettfailed to perform its duty to monitor
environmental conditions, failed to properly evaluate potential hazards related toicatea soll
and groundwater, and breached its dumhén it specifically indicated that respirators were
unnecessary protective equipment at the site.” The Court finds these allegafffocient 0
survive a motiorto dismiss as the allegations give ECC fair notice of Strittmatter’s claims and the
grounds for those claims. Finally, while ECC points out that Strittmatter betjea breaches if
Plaintiffs succeed, Strittmatter’s framing of its claims simply recognizes thaadvencig no
cause of action against ECC if the Plaintiffs fail to sucagetheir negligence claim.

B. ECC'’s Alleged Contractual Obligations to Strittmatter

The Courtnextturns to Strittmatter’s claim that arises out of contract law. Hraes
agree that Strittmatter is not a party to the contract at issue between EC@ &@wnidr of the
project. Rather, Strittmatter asserts that it is an intended third party lenysbicthe agreement.
“Generally, a stranger to a contract may not bring a claim on the contFat.’Lincoln Civic

Ass’n, Inc. v. Fort Lincoln New Town Corp44 A.2d 1055, 1064 (D.C. 2008). However, courts
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have recognized that a party may have third party beneficiary stemngrough the party is not

in direct privity of contract. Id. “ Third-party beneficiary status requires that the contracting
parties had an express or implied intention to benefit directly the pairtyirgdesuch status. Id.
(quotingAlpine County, Calif. v. United Statekl7 F.3d 13661368 (FedCir. 2005). TheD.C.

Court of Appealshas adopted the approach from the Restatement (Second) of Contracts and
recognized the distinction betweeniatendedbeneficiary, one who has rights to recover under a
contract claim, and aimcidentalbeneficiary one who does not have rights to recover under a
contract claint. Id.

“ An incidental beneficiary is a person who will be benefited by performance of ésprom
but who is neither a promisee nor an intended beneficiatg.’at 1064-65 (quoting Restatement
(Second) of Contracts3L5, cmt. (a)). The D.C. Court of Appeals recognized the circumstances
under which an entity may be recognized as an intended beneficiary:

Q) Unless otherwise agreed between promisor and promiseagfdmey of

a promise is an intended beneficiary if recognition of a right to performance in the

beneficiary is appropriate to effectuate the intention of the parties and eithe

(a) the performance of the promise will satisfy an obligation to pay money to
the beneficiary; or

(b) the circumstances indicate that the promisee intends to give the beypeficiar
the benefit of the promised performance.

Id. at 1064 (quoting Restatement (Second) of ContraB82€L).
Here,ECC argues that Strittmatter is at shan incidental beneficiary to the agreement
between ECC and the Owner because, ECC asserts, there eguess or implied intentioon

the part of ECC and the Ownty benefit Strittmatter directly . Indeed, ECC notes that the

4 The Professional $dces Agreement indicates: “This Agreement shall be governed by
the law of the District of Columbia.Profl Srvs.Agmt. at 8.
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Professional Services Aggment does not identify Strittmatter by name and the language of the
contract reflects that the parties’ purpose in entering into the contractowastain a “Case
Closure” or “No Further Action” determination pursuant to D.C. Municipal Regulatior6®20.
While ECC is correct thaine task set forth in the “Scope of Services” portion of the comtrsct

to obtainsuch a determinatigrine Professional Services Agreement also provides that ECC is
tasked with “[e]nvironmental oversight.” Profl Srn&gmt. at 11. Specifically, the agreement
states: “[ECC] shall provide Environmental Oversight services as detailed in . . /$EHHASP]

for the Project . . .. These services shall include implementation of EHASP/IMIs.

It is clear that Strittratter benefitean some wayfrom the contract between ECC and the
Owner, and the EHASP arkde VRAP as these plans were prepared, in part, to ensure the health
and safety otonstruction workers during construction. VRAP at®e plans were created in
light of the documented petroleum hydrocarbon contamination at the site and in cotvenapbla
the potential for discovering unknown underground storage tanks in light of the previous uses for
the plot of land at issue. As ECC points out, Strittmatterotsspecifically referenced in the
Professional Services Agreement. However, Strittmadteubcontractor performing excavation
work, did review and approve the EHASP and, in doing so, agreed to abide by the safesltAnd he
requirements and procedui@slined in the EHASP Seedth Party Compl. § 33; EHASP at 3. In
this acknowledgment, Strittmatter also assumed responsibility for compliance evttottedures
described in the EHASP.

The issue, then, is whether the circumstances indicate that EC@idadtdo give
Strittmatter the benefit of its promised performance os#reices in the contracthe Court finds
that based on a review of the contract as a whole, the Court cannot concludetthettt&irihas

failed to make out a plausible contraltin.
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ECC points to the D.C. Court of Appeals opiniorort Lincoln Civic Ass’n, Inc. v. Fort
Lincoln New Town Corp944 A.2d 10558D.C. 2008) in support of its assertion that Strittmatter
is not an intended beneficiary to the contract between ECC and the Owner. Hduweegenttact
in Fort Lincolnis distinguishable for two reasorsrst, the contract at issue in that eascluded
a provision that stated: fe]xcept as otherwise ex@gy provided in this Agreement (including
but not limited to, provisions in favor of the United States in Section 3.3), no person other than a
party to the Agreement or a successor or assign, shall have any right te ¢h&terms of the
Agreement agaist a party, its successors or assigrit Lincoln Civic Ass’'n InG.944 A.2dat
1060 (quoting the contract at issue). Other provisions in the contract provided that the United
States and an agency of the District of Columbia were beneficiaries of the agraathérdged
with those entities a right to bring judicial enforcemddt. Here, there arao such provisions
the Professional Services Agreemidatt directly reflecthe intent of the partiesther by expressly
including or excluding entities that could raise a contract claim under the tethesagreement
Second, Fort Lincoln involved a Land Disposition gkeement entered into by a
corporation, a redeveloper, and an agency of the District of Columbia to developifufrotitinal
Town Center,” community facilities, secondary and higher education institutionsc |paioks,
recreational facilities, and a wety of housing types in Northeast, Washington, D&.at 1059
60. Residents ahe area sought to enforce certain contract provisions, arguing that they were
intended third party beneficiaries of the Land Disposition Agreemdnat 1062-63. Ultimately,
the courtfound, “[ajppellees are incidentfdather than intendedjeneficiaries, part of the public
and the 16,000 residents of the Fort Lincoln community who might realize somet lhemefi
implementation of the LDA. Id. at 1067. In reaching thabhling, the court relied at least in part

on the Restatement (Second) of Contracts and case law expressly dealingimishraised by
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members of the public to enforce government contr&ge.idat 1065 “[ GJovernment contracts
often benefit the public, but individual members of the public are treated as inclukraéitiaries
unless a different intention is manifesté§l (quoting Restatement (Second) of Contracts § 313
cmt. g; id. (“We start with the premise, as we sailimore v. Gaither767A.2d 278 (D.C2001),
that ‘third party beneficiaries of a Government contract are generallyressio be merely
incidental beneficiaries, and may not enforce the contract alideat intent to the contrary)
(quotingMoore, 767 A.2d at 287)id. at 1367 (noting as the appellees emphasized, that the LDA
was a government contract)n the instant action, the contract at issue is a private agreement
between ECC and the Owner. Moreover, Strittmatter is bringing claims noeagralgnember
of the public but as a subcontractor on the project.

Here, the Court concludes that it does not have a sufficient recasdedairthe intent of
the parties, particularly at this phase when the Court is requoresirue the complaint in the light
most favorable to StrittmatterWhile the Professional Services Agreement did not mention
Strittmatter by nameéjntent may be ‘adducedf it ‘is not expressly stated in the contract.Fort
Lincoln Civic Ass’n InG.944 A.2d at 1066 (quotingoedler v Department of Energy55F.3d

1347, 1352 (Fed. Cir. 2001)). Here, the Professional Services Agreement dpleaifleECC was

5> ECC also relies orthe D.C. Court of Appeals’ opinion idahanbein v. Ndidi
Condominium Unit Owners Associatidng., 85 A.3d 824 (D.C. 2014), to support its position that
ECC has no contractual duty to Strittmattén that case, the court held that one owner of a
condominium could notring a contract claim against tlener of another unit in the building
based orthe condominium association’s bylavas agreement between the condo association and
the individual owners.nlreaching that conclusion, the court read the bylaws as a whole and found
some provisions to be ambiguous. Ultimately, the court fohad‘the Bylaws appear intended
primarily and directly to benefit the Condo Association and not a-giartl unit owner, despite
the incidental benefits a thigharty unit owner might find in its provisionsltl. at 831. While this
case demonstrates another instance where a court found a party wasnebdecdthird party
beneficiary to a contract, the analysis is limited to the provisions of thatysartagreement and,
as such, the Court does not find it determinativéherissuet hand.
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required to provide “environmental oversight” on the project and the VRAP notes one of the
purposes of the plan was to ensure the health and safety of construction workers during
construction. Moreover, the EHASP, which was reviewed and approved by Steit{reet forth
health and safety requirements and procedures for the work site specifcagdtess
environmental considerations related to soil and ground water contamination. As part of the
EHASP, ECC’s Environmental Technician was responsible for a daily monitoringfetfy s
conditions on the siteln the absence of an express provision reflecting ECC’s and the Qwner’
intentand in light of the language of the contralsg VRAP, andtheEHASP, the Court concludes
thatbased on tis record the issue o¥fhether Strittmatter is an intended or an incidental beneficiary
of the agreement between ECC and the Ousan equipoise As such, the Court shall deny
ECC’s request to dismiss the contract claim on the basis that Strittmatter was nendedrnhird
party beneficiary of the agreement.

Finally, the Court notes that ECC contends that even if it did owe a coadrdaty or a
duty in tort to Strittmatter, Strittmatter's claim still fail because taeguage of theeHASP
renderedStrittmatter and JMAV responsible for Plaintiff Parker's safeBee generallyef.’s
Mot. at 1922. However, Strittmatter’'s allegat®mare more nuanced than simply alleging that
ECC had a duty and contractual obligatiomgenerallyensure Plaintiff Parker’s safety on the job
site. Rather, Strittmatter claims against ECC are grounded in ECC’s purported failure to
adequately manage environmental hazarmdcluding monitoring VOC vapors during the
excavation ensuring safety from VOC vapoemd performing its services under the standard set
for an environmental professional and/or a certified professional geologist. As such, ECC
mischaracterizeStrittmatter's argument that ECdld not execute the services outlined in the

agreement with appropriate care and, if Plaintiff Parker succeeds in estapliskti he is entitled
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to relief, that his injuries were a reswit ECC’s negligence anis breach of its contractual
obligations.

C. ECC’s Request to Sever Strittmatter's Fourth Party Complaint

Finally, ECC requests that the Court sever the Strittmatter's claims becasse th
Professional Services Agreement between E@fthe Owner contains a jury waiver provisfon.
ECC contends that Strittmatter’s claims arise out of or are relatibe tagreement and, as such,
Strittmatteris bound by the jury waiver provision. ECC requests then that the claims be severed
and tried separately in light of the jury waiver provision.

“A court may sever a party from an action if the permissive joindaireggents of Federal
Rule of Civil Procedure 20(a) are not meBlount v. United States Sec. Assp880 F. Supp. 2d
191, 193 (D.D.C. 2013) (citing Fed. R. Civ. P. Parks v. District of Columbia275 F.R.D. 17,
18 (D.D.C. 2011)). The Federal Rules of Civil Procedure allow the joiriddaions by multiple
plaintiffs “with respect to or arising outf dhe same transaction, occurrence, or series of
transactions or occurren¢eand if“any question of law or fact common to all plaintiffs will arise

in the action.” Fed. R. Civ. P. 20(a)(1). “Under the Federal Rules of Civil Procétierenpulse

® The provision provides:

THE PARTIES SPECIFIBLLY WAIVE ANY RIGHT TO A TRIAL BY
JURY IN ANY COURT WITH RESPECT TO ANY COTRACTUAL,
TORTIOUS OR STATUTORY CLAIM, COUNTERCLAYM OR CROSS
CLAIM AGAINST THE OTHER ARISING OUT OF OR CONNECTED IN
ANY WAY TO THE PROJECT OR THIAGREEMENT BECAUSE THE
PARTIES HERETO, BOTHOF WHOM ARE REPRESEMNED BY
COUNSEL, BELIEVE THAT THE COMPLEX COMMERIAL AND
PROFESSIONAL ASPECTSOF THEIR DEALINGS WIH ONE
ANOTHER MAKE A JURY DETERMINATION NEITHER DESIRABLE
NOR APPROPRIATE.

Prof’l Srvs. Agmt.at 89.
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is toward entertaining the broadest possible scope of action consistent withsfairties parties;
joinder of claims, parties and remedies is strongly encourag&tbunt 930 F. Supp. 2d at 193
(quotingUnited Mine Workers of Am. v. Gihi®833 U.S. 715, 724 (1966)). The prongs of Rule
20(a)™“ are to be liberally construed in the interest of convenience and judicial economya
manner that will secure the just, speedy, and inexpensive determination of tilofe]"acSpaeth

v. Michigan State Univ. Coll. of Lag45 F. Supp. 2d 48, 53 (D.D.C. 2012) (quofdayidson v.
Dist. of Columbia736 F. Supp. 2d 115, 119 (D.D.C. 2010)).

Here, Strittmatter's claim ariseut of the same occurrence, namely Plaintiff Parker’s
purported exposure to toxic chemicélem leaking underground storage tanks while he was
performing excavation work on December 18, 2014, and involve common questions of law and
fact, namely whether Plaintiff Parker hargvailed on his claims and, if so, which parties are liable
for his danages. As such, the Court shall deny the request to sever Strittmatten's atahis
time in favor of convenience and judicial econamjo the extent that the Court determines that
the jury waiver provision is applicable to Strittmatter’s claims, it appears thdathes enay still
be heard together and that determinations as to liability, if necessary, on 8ertthaéaims may
be made by the Court.

Pursuant to this Court’s Order of June 6, 2016, the Court suspended all discovery deadlines
until the resolution of the instant motion. Order (Jun. 6, 2016), ECF No. [45]. Pursuant to that
Order, the parties filed a Joint Submission Regarding the Scheduling<ettieg forth agreed
upon discovery dates after the resolution of the instant motidn Submission Regarding
Scheduling Order, ECF No. [55]. The parties subsequently filed a Joint StatuseGoafReport

for Hearing on November 30, 2016n which Plaintiffs and JMAV proposed different dates for

" The Court continued the November 30, 2016, hearing, to January 18, 2017.
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discoveryJt. Status Conf. Report for Hrg. of Nov. 30, 2016, ECF No. [60]. The Court previously
set this matter for a Status Hearing on January 18, 2017, at 10:00 a.m. The Court shall convert
this hearing to a further Initi&cheduling Conference to set additiodates in this matter.

IV. CONCLUSION

For the foregmg reasons, the Court GRANTS Third Party Defendant/Fourth Party
Plaintiff Strittmatter’s [54]Motion Nunc Pro Tundor Leave to File Its FourtParty Complaint
Against ECC and DENIES Fourth Party Defendant ECC’s [48] Motion to DidimesEourth
Party Complaint. The Court has determined Biaittmatter has pled plausible claims against
ECC both in comtaict and in tort and that ECC is not entitled to a disrhefghe claims based on
this record.

An appropriate Order accompanies this Memorandum Opinion.

/sl
COLLEEN KOLLAR-KOTELLY
United States District Judge
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