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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MITCHELL J. STEIN

Plaintiff,

v Civil Action No. 15-1560 (JDB)

U.S. SECURITIESAND EXCHANGE
COMMISSION,

Defendant.

MEMORANDUM OPINION

Before the Court are [10] and [1&jossmotions for summary judgment in this Freedom
of Information Act (FOIA) case Plaintiff Mitchell Stein is the subj¢®f both acriminal anda
civil judgmententered against him related tarious fraudand securities violations. He seeks
records developed in the civil enforcemaation brought against hiby defendan&ecurities and
Exchange Commissiai$EC). For the reasus that follow, Stein’s motion will be denied, and the
SECs motion will be granted in part and denied in part.

I. BACKGROUND

In 2011, the SEC filed a civil enforcement action agdifesrt Tronics, Inc., a medical
device manufacturing company, naming Stein and several other individuasrandate officers
associated with the company asdefendants SeeDonnelly Decl. [ECF No. 142] § 14; see also

Complaint, SEC v. Heart Tronics, Inet al, No. 8:11-1962VS (ANXx) (C.D. Cal.) [ECF No. 1].

Stein was the purportexlitside counsel to the company, and his wife, Tracey Hangt&n,was
the majority shareholder. The SEC alleged that Stein and-bisfeadants engaged in a series of

fraudulent schememasterminded by Steitg drive up the price of Heart Tronis®ck, including
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repeatedlyreating false sales ordensd including these in Heart Tronics’ SEC filings, and issuing
false press releases and other public broadcasts. Donnelly Decl. Médnwhile, Stein
continuously directed the sale of his and Hamy@tein’s Heart Tronics stock, netting more than
$5.8 million in profit. Id. Stein was convicted in 2013 on charges of securities fraud, mail fraud,
wire fraud, conspiracy to commit mail and wire fraud, and conspiradystiouxt justice.ld. § 16.

In 2015, the district court in thideart Tronicscase entered judgment against Stein based on the
collateral estoppel effect of his related criminal convictiSeeid. § 15;see alsdudgment, EC

V. Heart Tronics, Inc. et al., No. 8:1'B62 JVS (ANXx) (C.D. Cal.) [ECF No. 277His criminal

conviction was affirmed in January 2017 by the Eleventh Circuit, although his semtaace
vacated and that case remanded to the Southern District of Rlaricdesentencing SeeUnited
States v. SteirB46 F.3d 1135, 1156 (11th Cir. 201'His appeal of the judgment entdragainst
him in theHeart Tronicscase which was stayed during the appeal of the criminal castill

ongoing in the Ninth Circuit.SeeGov’t Supp. Br. [ECF No. 19] at-3; see alsdMar. 3, 2017

Clerk Order SEC v. Heart Tronics, Inc., et al., No0.-155506 (9th Cir.JECF No. 35](lifting

stay)

Stein submitted a FOIA request to the SEC in March 26&&king two categories of
docunents: all documents drninformation described in the privilegegl prepared by the SEC in
theHeart Tronicxaseand all documents and information relating to the SEC’s investigation into
individuals named Yossi Keret, Tony Nony/Nonoy, Avi Cohen, Ari Cohen, and Marina Ggta.
Compl.,[ECF No. 1] Ex. B Stein wasaccused of inventingeveral of the names in the latter
categoryfor use in false purchase orders. The SEC respomdédne 2015, withholding the
privilege log records under FOIA Exemeti 7(A), which permits the withholding of records that

may interfere with law enforcement activitiesSee Compl., Ex. D at 1; see also5 U.S.C.



8552(b)(7)(A). The SEC also asserthdt other exemptions maypply, and reserved the right to
raise thosexemptions when Exemption 7(A) was no longer applicaBlempl, Ex D. at 1.With
respect to the second category of documents, thed@Eidt discuss these in its response, except
to concludein a footnote that “to the extent the records [Stein was] seekingxist” they had
either alreadypeenmade availabléo Steinin theHeart Tronicditigation, or were included in the
privilege logcategory of documentdd. at n.1.

Stein filed an dministrative appeal of the SEC’s decision, insisting that the agency turn
over “all of the requested documents,” and arguingBratmption 7(A) did not apply because the
civil and criminal actions agast him had concluded. Comx. E at £2. The SE’s Office of
General Counsel (OGC) responded, concluding that the FOIA officer hatttpwithheld the
requested records under Exemption 7(A), because claims brought againstcstéaiendants in
the Heart Tronicscase were still proceeding, and because Stein had appeatadltiedgment
against him to the Ninth CircuitSeeGov't Mot. for Summ. J., Ex. 2 [ECF No. 3} at 1-2.
Therefore, the OGC concluded that release of the records could still interfer@ngoing
enforcement proceedingdd. at 2.

Stein filed this suit in September 2015, bringing claims under both FOIA and theyPriva
Act, 5 U.S.C.8 552aseeking the production of all records responsive to his request. Both parties
have moved for sumary judgment.

[I. LEGAL STANDARDS

Summary judgment is appropriate where “the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter GeldR.
Civ. P. 56(a). Evidence is construed in the light most favorable to thenaweimg party; however,

factual assertions made in the moving party’s declarations may be acasptes unless the



opposing party submits affidavits, declarations, or documentary evidence to theycoSear

e.g, Sanple v. Bureau of Prisons, 466 F.3d 1086, 1087 (D.C. Cir. 2008t v. Kelly 963 F.2d

453, 456 (D.C. Cir. 1992).
“FOIA cases typically and appropriatedyedecided on motions for summary judgment.”

Georgacarakos v. FBI, 908 F. Supp. 2d 176, 180 (D.D.C. Zbi@)nal quotation marks omitted)

(quoting Defenders of Wildlife v. U.S. Border Patrol, 623 F. Supp. 2d 83, 87 (D.D.C. 2009)).

FOIA provides a “statutory right of public access to documents and rédoetts by federal

agencies.” Citizensfor Responsibility & Ethics in WashiCREW)v. U.S. Dep’t of Justice 602

F. Supp.2d 121, 123 (D.D.C. 2009) (quotitratt v. Webste673 F.2d 408, 413 (D.C. Cir. 1982)).
As the Supreme Court has explained, FOIA is “a means for citizens to know velrat th

Government is up to.”_Nat’'l Archives & Records Admin. v. Favish, 541 U.S. 1577212004)

(internal quotation marks omitted)lhus, FOIA requires federal agencies to make their records
available to the public upon request, unless the requested information falls under ame of ni
statutory exemptiont® disclosure.See5 U.S.C. 88 552(a}b).

District courts review de novo an agency’s decision to withhold requested documents unde
a statutory exemption, and the agency “bears the burden of proving the applicdlmlayned

exemptions.” _Am. Civ. Liberties Unio(ACLU) v. U.S. Dep't of Defense 628 F.3d 612, 619

(D.C. Cir. 2011); 5 U.S.(8552(a)(4)(B).To satisfy its burden, the agency may submit supporting
declarationsof responsible agency officials and, where necessary, an index of the dacument

withheld, known as &aughnindex. SeeACLU, 628 F.3d at 619; Vaughn v. Rosen, 484 F.2d

820, 82728 (D.C. Cir. 1973). “If an agency’s affidavit describes the justifications foihwiting
the information with specific detail, demonstrates that the withheld information |Iggfeli$

within the claimed exemption, and is not contradicted by contrary evidence in the record or by



evidence of the agency’'s bad faith, then summary judgment is warranténe basis of the
affidavit alone.” ACLU, 628 F.3d at 619:UIltimately, an agency’s justification for invoking a
FOIA exemption is sufficient if it appears ‘logical’ or ‘plausible.ltl. (some internal quotation

marks omittedfquoting_Larson v. U.Dep’t of State 565 F.3d 857, 862 (D.C. Cir. 2009).

1. DISCUSSION

Steinraises three main issuieshis motion for summary judgment and in his opposition to
the government’s motion for summary judgment: he challenges the adequacy@fehament’s
search for responsive records, the agency’s withholding determinationsheanagéncy’s
segregability determinationsSeeStein Mot. for Summ. J. [ECF No. 11] at-21(8, 1618; Stein
Opp’n to Gov't Mot. for Summ. J. (hereinafteStein Opp’ri) [ECF No. 14] at 510. The
government argues that Stein failed to exhaust his administrative remediegspitietrto the
second category of requested documents and with respect to his Privacyrst ¢tarthermore,
in addition to claiming that the requested documents are exempt from disclosure Qiher F
Exemption 7(A), the government also raises arguments under Exegft®n6, and 7(C)See
Gov't Mot for Summ. J. [ECF No. 10] at 2-2; 5 U.S.C88552(b)(3), (5), (6), (7)(C). The Court
will address each argument in turn.

A. EXHAUSTION

Before a plaintiff may bring an action under FOh®, must first exhaust his administrative

remedies.SeeHidalgo v. FBI, 344 F.3d 1256, 1288 (D.C. Cir. 2003) (noting that exhaustion

under FOIA is a prudential requirement)Failure to administratively appeal an adverse

determination may bar judicial review of a FOIA clai®eeWilsonv. U.S. Dep’t of Transp., 730

F. Supp. 2d 140150(D.D.C. 2010)citing Hidalgg, 344 F.3d at 125%0). Likewise, Privacy Act

claims aresubject to an administrative exhaustion requiremertd exhaustion under the Privacy



Act is a jurisdictional requirementSeeBarouch v.U.S. Dep’t of Justice 962 F. Supp. 2d 30, 67

(D.D.C. 2013) (citing casesyee alsdb U.S.C.88 552a(d)(1)63), (9)(9). “A person seeking
judicial review of an agency’s handling of his or her Privacy Act request actually exhaust the

available administrative remediesBarouch 962 F. Supp. 2d at 67 (internal quotation marks

omitted) (quotingMakuch v. FBI, No. Civ. A 99094 RMU, 2000 WL 915640, at *4 (D.D.C.

Jan. 5, 2000)).

Stein has clearly failed to exhaust any Privacy Act clattiiere is no mention of the
Privacy Actin his initial request for documents or in his administrative appeal lehee, e.g.
Compl., Ex. B at 1 (“This is a request under the Freedom of Information AciS&USection
552).”). Indeed, the first and only time any mention of the Privacy Act is nwmade his
complaint—he makes no argument with respect to the Privacy Act imbison for summary
judgment or in any of the other briefs filed heBee, e.g.Compl. at 5, 89! Accordingly, Stein’s

Privacy Act claims are dismissed for failure to exha@&te, e.gBarouch 962 F. Supp. 2d at 67

68 (dismissing Privacy Act claims for failure to exhaust administrative remgetiethern v.
Gates 525 F. Supp. 2d 174, 187 (D.D.C. 2007) (same).

The SECalso argues that Stein has failed to exhaust his FOIA claim with respect to the
second category of requested documents, those relating to various named indiSiee@tsnpl.,
Ex. B at 1(Stein’s FOIA request) The SECargues that, because Stein’s appetiér did not
contestthe SEC’s determination th#te records in the second category had either already been
produced to him or were included in the privilege log, Stein failed to administyatigppkal the
SEC’s determination with respect to this group of documents. Gov’'t Mot. for Surat& J.

It is true that Stein did not specifically contest fhont in his appeal letterHe disputed

! There appears to be an error in the complaint where the paragraph numbetsngvstaon page 8. To
avoid confusion, the Court will therefore cite to page numbers in thplaom rather than numbered paragraphs.
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the SEC’s withholding decision under Exemption AAyhich, according to the SEC, was also

the exemption under which the SEC was withholding some documents related to the second
document categorySeeCompl.,Ex. D at 1 n.1 But his appeal letter also specifically demanded
twice—"all of the requested documents,” not just documents related to the firsbrgatdee
Compl., Ex. E at42. The government is obligated to construe FOIA requestsl appeals-

liberally, where a request is “reasonably susceptible to the broader réadiegLaCedra v.

Executive Office for U.S. Attorney817 F.3d 345, 3448(D.C. Cir. 2003)holdingthat a FOIA

request should beead to seek all documents covered by a catchall). While Stein’s appeal letter
could have been more specific, itrsasonably apparetiased on his references db of the
documents he requested that he intended to appeal the SEC’s decision withtoesis&ntire
requesthot merely some portion of itMoreover, it is unclear to the Court how, exactly, Stein
was supposed to credibly contest the SEC’s conclusianthe documents responsive to the
second category had either already been turnedtovem or were included in the privilege log
asthe agency did not explain in its response letter how it reached this conclusion,iardidSte
not haveaccess to the documents listed on the privilege log or to any other documents in the SEC’
possessioto confirm what had been given to hiffhe Court therefore finds that Stein sufficiently
exhausted his administrative remedies with respect to the second categougstfeggocuments.

B. ADEQUACY OF THE SEARCH

Stein also argues that the governmesgarch for responsive records was inadequate.
Where a FOIA plaintiff challenges the adequacy of an agency’s search for resgmtaiments,

the agency “must show beyond material daubtthat it has conducted a search reasonably

calculatedto uncoverall relevant documents.’Morley v. CIA, 508 F.3d 1108, 1114 (D.C. Cir.

2007) (some internal quotation marks omittéduoting Weisberg v.U.S. Dep'’t of Justice 705




F.2d 1344, 1351 (D.C. Cir. 1983)); Steinberd\S.Dep'’t of Justice 23 F.3d 548, 551 (. Cir.

1994). The relevant question, moreover, “is not whether other responsive documents tnhay exis
but whether the search itself was adequailson, 730 F. Supp. 2d at 148iting Steinberg 23

F.3d at 551). “[T]he agency must show that it madead faith effort to conduct a search for the
requested records, using methods which can be reasonably expected to produce th@imforma

requested.” Oglesby v. U.S. Dep't othe Army, 920 F.2d 57, 68 (D.C. Cir. 1990). Summary

judgment may be granted if the agency’s declarations provide “sufficientijjedeinformation

for a court to determine if the search was adequé&&ustients Against GenocideW.S.Dep't of

State 257 F.3d 828, 838 (D.C. Cir. 2001) (internal quotation marks omitgdiraises a number
of objections to the agency’s search methousst of whid relate to the agency’s searehr lack
thereof—for his second category of requested documents.

1. Searchfor documents responsive to Stein’s first category of requests

With respecto the privilegé log documents, i.e., documents responsive to Stein’s first
category of requestshe agency listedn the Vaughnindex all of the documents identified
individudly on the privilege logidentified the handwritten notes and legal resetiratwas listed
categorically on the privilege log, and searchedpiavileged emails that were also identified
categorically on the privilege log. Donnelly Decl. 1 5, 7-8, 12-13. Stein does nehghkalie
agency’s search for either the individual documents identified on the privilege ldige or
handwritten notes and legal research identified on the privilege log, but he does duntest t
agency’s search for relevant privileged emails.

Stein objects to the search terms the agency used for idenpfyiigged emails that were

2To be clear, the Court makes no determination at this point as to whetherdbcuments are, in fact,
covered by a legal privilege; the Court only refers to “privileged” noesyments or emails as those the government
identified on its privilege logn theHeart Tronicsase.



listed categorically on thideart Tronicgrivilege log. Stein Opp’n at-B; see alsd’rivilege Log,

Ex. B. to Stein Decl. [ECF No. 11] at 1. The privilege log lists two categories of documents
containing privileged emaildated between May 2009 and December 19, 2011: internal SEC
attorney and staff accountant emails discussinddraat Tronicditigation (entry 1), and emails
between the SEC and various other government agencies that assisted with stgatiore
including attorneys at DOJ, the FBI, and the IRS (entry 8gePrivilege Log at 1see also
Donnelly Decl. 11 #8. In gathering these emails for purposes of FOIA review, the SEC’ € Offic
of Information Technology (OIT) searched for (1) emails dated between May 3, 2009 and
December 19, 2011, the period of fbemal investigation; (2) sent to or from nam8&C staff

who were assigned to the investigation; (3) and which contained any of the follewirgg Stein,
Heart Tronics, Inc., Martin Carter, Willie Gault Rowland Perkins, Mark Nevdahl, Ryan Rauch,
Yossi Keret, Tony Nony/Nonoy, Avi Cohen, Ari Cohen, or Marina Orita, the hastrfames of
which were identified in Stels second category of requests. Donnelly Decl. 8.

Stein argues that these seaeims were designed to “confuse the Court and manipulate
the facts” by adding names that Stein did not ask for in his FOIA request, i.e., those®f his
defendants and the SEC staff involved in the investigation. Stein Opp’n at 7. Accordieipo S
this is evidence of the SEC’s bad faith, because it is evidence that the SEC m@sotolbscure
or skew the resudtof any searchld. at 5-7. But Stein’s objections on this point make little sense.
The SEC's search terms with respect to the privilegedils were reasonably calculated to identify
privileged emails noted on theart Tronicgrivilege log by identifying relevant dates (the period
of the investigation), custodians (SEC attorneys and staff assigned to thégat@yt and
subjects of or persons of interest in the investigation (Stein, defemdarg and other relevant

namesincluding Yossi Keret, Tony Nony, etc.). These search terms produced 2,715 documents,



which the SEC then reviewed, concluding that 1,800 were privileged eoségorically
identified on the privilege log. Donnelly Decl. 1418. There is no evidence of bfith. The

Court is therefore satisfied that the agency has fulfilled its search obligatitnsespect to the
first category of requested documents.

2. Search for documents responsive togbeond category of requests

With respect to the second categofydocuments, as the Court has already noted, the
agency concludeith its FOIA response letter that documents responsive to this categdeither
already been made available to Stein in the Heart Trditigation or were included on the
privilege log. Compl.,Ex. D. at 1 n.1. Itis clear that the SEC did not provide Stein the documents
it already produced to him in t&eart Tronicsase in responge his FOIA request, nor does the
agency state that it ever conducted a search through its records for docspeaifisally
responsive to Stein’s second category of requeisistead, ittoncluded that the only documents
that had not been made availatieStein in the previous litigation were those identified on the
privilege log.

Stein never directly addresses the agency’s arguimairit produced much of his requested
information during théleart Tronicditigation. He does, however, object generally to the agency’s
failure to searchor documents responsive to this second category of requests. Stein also argues
repeatedlythat the SEC has a 20@illion-file database compiled during the investigation,
containing vast numbers of umpleged documents, that the governmer@ver produced to him

in either theHeart Tronicditigation or in United States v. SteirStein Opp’n at 3, 9, 10, 12, 16.

Stein argues that the SEC's failure to search this database for docurtagimtg te his second
caegory of requests is additional evidence of the agency’s bad fditat 3-10.

a. Heart Tronicgliscovery and the SEC'’s open file policy

10



Althoughthe SEC maintains that Stein waived any objection to the agency’s findings with
respect to category two ofdhlrequest, the SEC nevertheless provided the @atlrinformation
abaut the basis for its conclusidimat documents responsive to category two were already provided
to Stein in theHeart Tronicditigation or were included on the privilege lo§eeGov't's Reply
[ECF No. 16] at 46. The SEC relies on a declaration submitted by an attorneyttedréTronics
litigation in response to Stein’s motion to compel in that case, which explainE@is ®pen
file” discovery policy during tht investigabn. Id. at 4;see als’SEC Am.& Supp. Resp. to
Request for Produc. of DegEx. A to Gov't's Reply [ECF No. 1d] { 3; Nonaka Decl., Ex. B to
Gov't’s Reply [ECF No. 16-2f.

According to the Nonakdeclaration, the SEC produced two million pages eudtents
to Stein and his edefendants during the litigation, which constituted “all subpoenasaunndtary
documentrequests issued during the investigation, all documents produced in response to such
subpoenas and requesill investigation testimonyigen by any witness, and all exhibits to all
testimony.” Nonaka Decl. 1#6. The SEC also made available for review two-temabyte hard
drives thatwere delivered to the SEC on behalf of Heart Tronics, and which contained data from
Heart Tronics computers, as well as boxes of documents likewise deliyelreghld Tronic{the
“RenewData materials?)ld. 11 ~8. The SEC received these materials from RenewData, a third
party ediscovery vendor that Heart Tronics’ etmme counsel, Greenberg Traurig, LLP, had
contracted with on Heart Tronics’ behtdfhelp manage the discovery process during the SEC’s
investigation. The SEC received the two hard drives and the boxes of documentiiratiba
of Heart Tronics'thencounsel Jared Scharf, because Heaifronics could no longer pay

RenewData to store the drives and docume®eeSEC Am.& Supp. Resp. T 4; Nonaka Decl. 1

3 Stein also includes this declaration in the lengthy set of materials he submiitidds opposition to the
government’s motion for summary judgme®eeEx. B., Stein Decl. [ECF No. 14].
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7-8.

The SEC never reviewed the contents of these documents or hard drives, but did make
them available to Stein and his-defendants for review at SEC headquartiewrsg the litigation.
SEC Am.& Supp. Resp. T 4; Nonaka Decl. 1B7 All told, these mateals “comprise[d] the
universe of nosprivileged documents in the SEC’s possession, custody or control that were
produced by witnesses and other third parties during the investigatimmaka Declf 9. The
SEC withheld only those documents described individually or categorically on vileg&ilog,
id. 17 1119; hence, the SEC concluded that the only universe of documents &ieis=are those
listed on the privilege logSeeGov't’'s Reply at 45; Donnelly Decl. § 6 (“All of the documents
Stein regested in the second bulpbint category . .were either made available to SteirGIEC

v. Heart Tronics or were listed on the Privilege Log.”).

The SEC seems to thirtkat its open file discovery policy during thdeart Tronics
litigation has satiséd its FOIA obligations and that it need not search for documents responsive
to Stein’s second category of requests, because there is nothing it could @eargrdduce that
Stein has not already seen, excepting the documents on the privileg®¥déagthe Court certain
that Stein already received dbbcumentsesponsive to his FOIA requestthe prior litigationthe
Court might agree If an agency can demonstrate that it has already searched factaadly
produced all documents responsive to a plaintiff's FOIA request, FOIA surely doesjnme rit
to duplicate those efforts.But it is not clear herenat this situation is so neat, and there is one
issue that is cause for concern

The Courts concern relates to the RenewData materdl®e two oneterabyte hard

4 For example, it cannot be theseathat if a FOIA plaintiff submits a request for “Document A,” Vartice
agency produces, that the agency need produce Document A again if the plaimiffssanother request for
“Document A” and “Document B” a year latdrthe agency can demonstratet it produced Document A the first
time.
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drivesand the boxes of documents. While the SEC maintained an open file policy dutiegitie
Tronicslitigation, it did notproduceall of its records to Stejrsuch that he now already has all of
the SEC’s records in his possess The RenewData materials were only “made available” to him
for review in Washington, D.C. during the discovery period. Nonaka Decl A% dliscovery in
Heart Tronichas now ended, and that c&sen appeal, Stein presumaloly longer has accets
these materials, and the Court is not convinced that the fact that Stein once hag soockgamine
these materials is sufficient to satisfy FOIA. Although FOIA obligations mawtisfied when
the agency “has provided an alternative form of a¢desgquested records, this is typically only
the case when the records are publicly accessible, for example, on thd,imestieer published

records, or in a public reading roorkee, e.g.Shutleff v. EPA, 991 F. Supp. 2d 1, 19 (D.D.C.

2013) (citig Oglesby 920 F.2d at 70). In other words, FOIA plaintiffs in such cases have the
ability to look up or search through the documehtsytwantif the agency does ngirovide the
records in response to a specific request. Stein, presumably, still leas &xthe two million
pages of documents the SEC provided to him, making the SEC’s production with respect to those
documents a kind ofdlternative accessbut this does not appear to be theecagh respect to
the RenewData documents

Moreover, he SEC states that it never reviewed these materials when they were delivered,
which leaves open the possibility that there are documents responsive to $mnd sequest
contained in these materiatd which the SEC is unaware. Although an agesowt required to
seach endlessly for every documeassponsive to a FOIA request, its search mustdmsbnably

calculatedto uncover all relevant documentsValencialLucena v. U.S. Coast Guard, 180 F.3d

321, 325 (D.C. Cir. 1999) (internal quotations marks omit{gdpting Truitt v. U.S. Dep't of

State 897 F.2d 540, 542 (D.C. Cir. 1990piere, the SE®as not conducted a seafoh Stein’s

13



second category of requestslgtralying on its productions in thideart Tronicxase But because
Stein no longer has access to the RenewData materials, the onus is on theéceggsrcy this set
of materials for documents responsive to Stein’s second category of requdstseapkin to the
Court why those materials are unlikelydontain responsive documents.
b. 200-million file database

As noted above, Stein consistently argues that there is-m2én file database in the
SEC'’s possession that thgency failed to seardbr his category two request@nd which Stein
is convinced contains urstilosed material that will exonerate hirfStein does not explain what
this database is, how he knows of its existence, or why he thinks it contains undistétegal,
and the SEC has statedboth here and in thideart Tronicditigation—that it does not know what
database Stein is referring to and that there is no database containing wedidotasnentsSee
Gov't Response ab; SEC Am.& Supp. Respf4. Based on documents both parties have
submitted, howeveit appeardikely that Stein isreferringto the set of documents or materials
maintained by RenewDatavhich has on occasion been referred to as a “database,” and which
appeas to be the only databassferred to in either thideart Tronicditigation or the criminbcase
against SteinSeeSEC Am.& Supp. Response | Monaka Decl. 10 (referring to a RenewData

“database”);Trans. offFarettaHrg. inUnited States v. Steiiex. D to Stein Decl. [ECF No. 17-1]

at 33:14-18 (Stein stating “[t]here was a database created which the Government has, in 2008, of
all the documents presumably in the world regarding Signal Life [siejadtprovided to the SEC,

it was made by Greenberg Traurig in conjunction with Mr. Scharf, in conjunction witfe@€)S

see alsdJnited States v. Steir846 F.3d 1135, 1142 (11th Cir. 2017) (referring to a database of
“about 200 million records produced by Signalife”); Ex. 4, Gov't Opp’n to Motion for Neal, Tr

United States v. SteirNo. 11cr-80205KAM (S.D. Fla.) [ECF No. 292] (letter to SEC from

14



former Heart Tronics counsel Katten Munchin & Rosenmaurileing the RenewData databpge
To the extent that the 2@Qillion-file database that Stein refers itothe RenewData

documents and nberials produced to the SECQhe Court has already addressed the SEC's

obligation to search these materials or exphaimy those materials are unlikely to contain
responsive document3.he SEC has also stated that it never had access to the actualed@tabas
there was onehosted by RenewData, Nonaka Decl. § 10; thus, if Stein is reféarmgreater
“database” of documents hosted by RenewData but never provided to the SEC, thes8&C ha
obligation toproducedocuments outside its custody or congithe time of the FOIA request

SeeMcGehee v. CIA697 F.2d 1095, 1110 (D.C. Cir. 1983jinally, if Stein is referring to some

other, heretofore unheard of, database of materials, Stein has presented no evideheeetisat t
more material in the SEC’Bossession beyond what tlmurt has already discussed. Mere
speculation about the existence of other documents is not sufficient to overconestimegtion

of good faith accorded the agency’s affidavig&ee, e.g.Willis v. U.S. Dep't of Justice 581F.

Supp. 2d 57, 72-73 (D.D.C. 2008).

Accordingly, for the reasons explained above, the Court finds that the SBEGt Isatisfied
its search obligations with respect to Stein’s second category of requests.

3. Exhibit X

Like the mysterious database, Stdsoaspends a great deal of time arguibgu“Exhibit
X,” a document produced to Stein in theart Tronicditigation. See, e.q.Stein Opp’n at 10-11
Stein Mot.at15-16 see alsdx. X, Stein Decl. [ECF No. X1]. Exhibit Xis apparently goublicly
available SEC filingsigned by someone named “Yossi Kereti behalf of a company called

Pluristem Life Systems company whicks apparentlyunrelated to any of the parties to theart

5 Signalife was the predecessor organization to Heart Tronics, and Schafratioirepresented Stein and
his cadefendants, including Heart Tronics, during the litigation.
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Tronicscase SeeEXx. X; see alsétein Reply, Ex. B, SEResp. to First Interrogatories [ECF No.
17-1] at 32-33% Stein, however, was accused of falsifying a purchase order, using the name
“Yossi Keret,” for an allegedly fictitiouscompany called IT Healthcar&tein Reply, Ex. B., SEC

Resp. to First Interragories at 3233;see alscCompl.,SEC v. Heart Troni¢8:11€v-1962JVS

KES (C.D. Cal.)f1 5162. Steinargues that Exhibit X proves that Yossi Keret is a real person
and that the SEC has therefore hidden away documents pertaining to Keret and nidealad
that underminghe civil and criminal cases against him. Stein Mot. all&5Stein Opp’n at 10
11.

But Stein has not explained how the apparent existence of a person named Yos#i Keret
a company named Plstem Life Systems shows either thgierson named Yossi Keret really did
sign a purchase order on behalan unrelatedompany called IT Healthcagrer more relevantly,
that the SEC is hiding documents related to a person named Yossi Keret atlitafealn short,
Stein has presented no evidence to suggest that these two people are the samesascoalaly
be the sameExhibit X thereforesays nothing about the agency’s good faith or bad ifaithis
FOIA action, and does not undermine the agency’s affidavits regarding whatready produced
to Stein during théleart Tronicditigation. To the extent that there may be additional documents
pertaining to Keret or others in the RenewData materials, the agency will be ablendicate
once it has conducted its search of these materials.

4. De FactoGlomar Response

Stein nexargues that, because the SEZaighn indexdoes not identify which documents

areresponsive only to his first requested category of documents and which areivesfmhbeth

8 Because this exhibit is a “comgite exhibit’and therefore contains othdocumentsn addition to the
SEC's interrogatory respongbge Court has cited to the gmnumber of the PDF documerdther than to the page
number of the SEC’s responéer; clarity.
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the first and second categories, the agency has submitted a “deGiach@r response” to his
requests. Stein Opp’n at® Such a response is appropriate where the fact of the existence or
nonexistence of agency records itself falls within a FOlAvgteon;the agency may thesubmit

a FOIA response that neither confirms nor denies the existence of such r&meds.g.Wolf v.

CIA, 473 F.3d 370, 374 (D.C. Cir. 2008ge alsdPhillippi v. CIA, 546 F.2d 1009, 101D.C.

Cir. 1976)(concerning the CIA’s refusal to confirm or deny the existence of recordedétat

ship named the Hughes Glomar Explyrekccording to Stein, the fact that the agencyraa or

will not identify which documents are responsive to which regagaincalls into question the
agency'’s good faitland the adequacy of its search. Stein Opp’n at 8-9.

Stein’s arguments on this point are misguidédce agency has not submittedséoomar
response, and it certainly has not indicéteat it intends to rely othatdoctrine for any of the
withheld documents. The agency is abligated to identify in th#aughnindex which documents
are specifically responsive to which categories of Stein’s requesis.purpose of th&¥aughn
index, together with any declai@s an agency may submit in support of its withholding
decisionsjs to provide the court with enough information about the withheld documents for the
court to determine whether the claimed exemptions were appropriately apBied. e.qg.

Defenders bWildlife, 623 F. Supp. 2d &8—-89 Voinche v. FBI, 412 F. Supp. 2d 60, 65 (D.D.C.

2006). Whether the agency’s index and declarations sufficiently support theyaeiitbholding
decisions remains to be sebunitthe Vaughnindex is not indicative of bafhith on the agency’s
part with respect to its search.

5. Conclusion

Accordingly, the Court finds that the agency’s search for the privilege log datsimas

adequate, but that the agency failedattequatelysearch for documents responsive to Stein’s
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second category of requests’lhe SEC shall conducihaadequate search of the RenewData
materialor documents relating titss investigation into any individuals nam¥dssi Keret, Tony
Nony/Nonoy, Avi Cohen, Ari Cohen, and Marina Orita duringieartTronicslitigation.

C. WITHHOLDING DECISIONS

The SEC withheldhe privilege log documents principally under FOIA Exemption 7(A),
which exempts from disclosuteecords or information compiled for law enforcement purposes,
but only to the extent that the production of such law enforcement records or informatin coul
reasonably be expected to interfere with enforcement proceedings.” 5 8.552(b)(7)(A).
However, the SEC also withheld in full or redacted in part a handful of reaodds Exemptions
6 and 7(C), which relate to individual privacy interests, and a few documents under Bresnpti
which relates talocuments that are exempt by other statute. Finally, the SEC also claims that
many of the documents exempt under 7(A) are also exempt under Exemption 5, whidis protec
documents covered by the attorney client privilege, delibenatoeess privilege, arttie attorney
work product doctrine.

1. Exemption 7(A)

Exemption7(A) applies to law enforcement records compiled for civil, administrative, and

criminal matters.Tax Analysts v. IRS294 F.3d 71, 77 (D.C. Cir. 2002Agency ‘records are

consideredcomgpled for law enforcement purposet‘the investigatory activity thaave rise to
the documents is relatedttee enforcement of federal laws, and there is a rational nexus between

the investigation at issue and the agency’s law enforcement dutleslicial Watch v. Rossotti

285 F. Supp. 2d 17, 24 (D.D.C. 20@8d»me nternal quotation marks omitted) (quotidefferson

v. U.S. Dep’t of Justice 284 F.3d 172, 177 (D.C. Cir. 2002)). Here, there is no dispute that the

privilege log documents, compiled during the SEB&art Tronicsnvestigationand litigation

18



were compiled for law enforcement purposkstead, Stein contests the agency’s conclusion that
release of the privilege log documents could reasonadixpected to interfere with ongoing
enforcement proceedings. Stein Opp’n at 19-22; Stein Mot. for Summ. J. at 10-14.

In order to justify its withholding decision under Exemption 7(A), ®EC must
demonstrate that “disclosure (1) could reasonably be expected to interfe @)watiforcement

proceedings that are (3) pending or reasonably anticipa@tZens for Responsibility & Ethics

in Wash.(CREW) v. U.S. Dep’t of Justice 746 F.3d 1082, 1096 (D.C. Cir. 201dnternal

guotation marks omittedyuotingMapother vU.S.Dep't of Justice 3 F.3d 1533, 1540 (D.C. Cir.

1993)). Exemption 7(A) is thusa temporary exemptionpnce the relevant enforcement
proceedings are over, the exemption no longer appliest 1097.

“[A]lthough [courts] give deference to an agency’s predictive judgmetiieharm that
will result from disclosure of informationt is not sufficient for the agency to simply assert that
disclosure will interfere with enforcement proceedings; it must rather dérat@tie®w disclosure
will do so.” Id. at 1098 (internal quotation marksd citationromitted). However,ile SEC does
not need to justify its withholding decision document by document; rather, it may tategarccal
approach. To do so, the agency ndefine functional categories, review the requested documents
one by one and assign each to a category,eapkhin how the release of each category of

documents would interfere with enforcement proceedings. Bevis vDEf of State 801 F.2d

1386, 138990 (D.C. Cir. 1986).The defined categories must enable the court to “trace a rational
link between the ature of the document and the alleged likely interferentge.at 1389.
The universe of documents at issue here are most of the documents listed individually on

the Vaughn index, the privileged emails, and the privileged notes and legal researchSERhe

" The agency has specifibaidentified on thevaughnindex which exemptions it is asserting with respect
to which documents. Thus, it does not assert Exemption 7(A) with tesp@ocument Nosl2, 13, 14, 16, 1734,
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hasreviewed andgrouped all of these documents into two broad categotatorney work
product and deliberations yommissionstaff,” and “memoranddy Commission Staffto the
Commission and to high ranking officers in the Division of Enforcement. Donnelly PEL9—
20, 22.

The first group of documentsonsisting of attorney work product and staff deliberations,
is the largest, and includése privileged notes and emails, and the majority of the privilege log
documents.These documentgveal how the SEC interpreted various facts and law throughout
the investigation, including impressions of witnesses and what SEC staff thcaggahd was not
important aghe investigation developedd. 1 20. The privileged emails include emails angon
the attorneys conducting and supervising Hweart Tronicsinvestigation, including emails
circulatingdrafts of memoranda and court fijg, testimony outlines and exhibit lists, interview
summaries and testimony digesiad emailgliscussing the drafting of documents/estigative
plans, facts and legal issues, and settlement negotiatidn§. 11. The privileged emails also
include emails with other SEC staff seeking legal and factual informatioryzargatelevant law
and providing information adut the investigation; emails containing Suspicious Activity reports;
emails containing information from the Commission de Surveillance du Secteur iEndne
financial regulatory authority of Luxembourgnd emails to senior officials in the Divisioof
Enforcement providing information about the case and seeking approval for differenh dteps
investigation. 1d. Finally, the privileged emailsiclude emails between attogsgehandling the
investigation andhe SEC’s Office of the Secretary serglimemoranda seeking Commission
approval and action, including approval to bring an enforcement action; emails bef@sta8

and DOJ staff sharing information and analysis aboutptrallel investigations; and emails

36, 66,112, 124, 156, 175, 222, 243, and 244e SEC haslso agreed to produce fall Document Nos229, 231,
233, 234, 236, and 27%eeVaughnindex [ECF No. 1&4]; Donnelly Decl. § 19
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discussing cases that “Stewlatal entities” filed against the SEC and its stdd.

The privileged notes and legal research include handwritten notes and othegsbiti
SEC staff and attorneys recording their thoughts and impressions during meetahgse calls
regarding the inw&igation, when the attorneys were taking testimony from or interviewing
witnesses and when the attorneys or staff were reviewing documents gathered during the
investigation. 1d. 11 1213. The legal research includes the SEC attorneys’ research files
containing case law and other legal research related to possible claims iradheTkbnics
litigation, gathered in anticipation of the litigation or in connection with the adeicduations,
opiniors and recommendations made by the staff to the Commidsio

Lastly, privilege log docurents that fall into this groupncludedocuments collected by
and created by attorneys involved in the litigation to determine relevanafattiggal theories,
and reflect the development of the investigation and sulsedjtigation. ld. § 20. These include
investigative plag, outlinesfor interviews and testimony, digests of testimowjtness contact
lists, ehibit lists, spreadsheets created to summarize and evéheadesummaries of factual
theories and proposed next steps, data regarding securities trades and aoswgtidns,
memorandanalyzing facts and legal issuesnails among the SEC staff discussing legal and
factual issues and sharing key documesauts, research materials including case lawraethos

and complaints from other SEC casés; see als¢/aughnindex.

The second group of documents the SEC withholds under Exemption 7(A) are memoranda,
drafts of memoranda, and comments on memoranda from SEC enforcement atiorties/s
Commission and to higranking officials in the Division of Enforcement regarding whether the
Commission should open a formal investigation, notify Stein and others that Enforpdemneed

to recommend filing a civil action, file aeplaint, or settle actions. Donnelly Decl.  22. These
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documents contain “detailed analyses of potential violations of the federatisedaws.” Id.

With respect to bothgroups of documents, the SEC claims that disclosure would interfere
with the SEC’s enforcement actions against Stein and Steirdefemdant, Willie Gault, as both
of these cases are on appeal and the judgments against Stein and Gault arenabt Petrfnelly

Decl. 11 21, 23; Gov't Supp. Br. [ECF No. 19] aB2see als&GECv. Heart Tronics, Inc. et al.

No. 1555506 (9th Cir.);SEC v. Willie James GauliNo. 1655780 (9th Cir.). Release of the

SEC'’s internal deliberations and trial preparation materials could undeth@ragency’s ability
to relitigate the cases againsei® and Gault if they are reversed on appd@astimony outlines,
for example, may not reflect exactly what a witness was asked, and could theestal staff
theories about what occurred, and digests of testimony and spreadsheets otifdcts/eawhat
facts or statements an attorney thought was imporfaahnelly Decl.y 35. Contact lists could
reveal who the staff thought it needed to talk to at what points in the investjgatidraaft
documents reveal decisions and changes that were dogithg the drafting processld. The
memoranda reveal deliberative discussions about the options for the investigatioroesehesrit
action which the agency may or may not have ultimately pursiced] 34. The SEC argues that
disclosure would reveal SEC attorneys’ and staff’'s thought processes and tiefibenacluding
evaluations of the case and the development of legal strategies and theories, andswoeNe all
information protected by the attornelent privilege and worproduct doctrine.ld. 1 21, 23
This wuld reveakhe case’s strengths and weaknesassvell as privilegd information Stein or
Gaultwould not otherwise be privy to, giving them an undue advantage in the ongoing litigation
Id.

Stein’s arguments in response to the SEC’s claims are again somewhatgpnftisst,

he appears to focus principally on DOJ’s criminal case against him, arguinheh@EC has
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always maintained that the civil and criminal investigations were separatéhat the SEC has
therefore failed to show how release of its materials would interferethétiongoing criminal
case. Stein Mot. for Summ. J. at-12; Stein Opp’rat 20-21(“The cases cited by the SEC..are
FOIA casedrought against the verygancies that actually prosecuted the FOIA requester in the
related proceeding. . .”). Stein appears to misunderstand the SEC’s arguments. The SEC is not
arguing that release of the privileged documents would interfere withs@@minal case against
him; instead, the agency is crystal clear that release of the documents could intéhfere w
ongoing civil enforcement actions against Stein and at least one oftheesmlants in theleart
Tronicslitigation. Donnelly Decl. 11 21, 23; Gov't Mot. for Summ. J14t16. Stein’s argument
about the criminal case is therefore inapposite.

Second, Stein argues that the government’s investigation against him corgtades
agd and that the governmeatready‘let the cat out of the bag” about the invgation and its
trial strategy when it presented its case in the district court. Stein Mot. for Sumni11312;
Stein Opp’n at 20. Courts have repeatedly heldowever, that the potential for interference
remains even when a case is on appeal; ancggeay continue to withhold law enforcement
records “until all reasonably foreseeable proceedings stemming from niaegdtigation are

closed.” Kay v. FCC, 976 F. Supp. 23, 38 (D.D.C. 19%8e alspe.q, Kidder v. FBI, 517 F.

Supp. 2d 17, 281 (D.D.C.2007) (finding that the release of FBI records of an investigation,
including witness statements, documentary evidence, and administrative andgativest
materials could reasonably be expected to interfere with a criminal casppeal) Ehringhaus

v. FTC 525 F. Supp. 21, 23 (D.D.C. 1980) (noting that “courts have held that the purpose of the
1974 amendment to 7(A) was to allow disclosure of closed investigative files,prnenting it

for active and prospective fitegiting NLRB v. Robbins Tire& Rubber Co., 437 \$.214, 224
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232 (1978)). Moreover, if the exemption applies, it “will justify denial of release, not tmiye
objects of the investigation and any pending or prospective enforcement actioonshindidarties

as well.” Kanterv. IRS 433 F. Supp. 812, 817 (D.D.C. 1977) (citing Nat’| Public Radio v. Bell

431 F. Supp. 509 (D.D.C. 1977)). Thus, the SEC may justify withholding documents from Stein
on the basis that release of the records would interfere with its case agaihst G

Here while therelease of the governmesitvork productdeliberative materialand staff
memoranda wouldnot prematurelyreveal that Stein or his atefendants were under
investigatior—that particular cat is indeed already out of the-bge documents that Stein seeks
may still cause hran. Attorney notesmemorandaand othefwvritten producs, as well as witness
statements and other invegttive materialshave beerwithheld under Exemption 7(Ay)here
they would reveal agen@nalysesthoughts, impressions, or what the agency found imparant

an investigationSee, e.gJ.P. Stevens & CoInc. v. Perry, 710 F.2d 136, 1423 (4th Cir. 1983)

(withholding, among other things, internal memos, interviews, and internal orageacy
corespondenceelated to the investigationBarney v. IR$618 F.2d 1268, 12773 & nn.9, 13
(8th Cir. 1980) (withholding, among other things, memoranda of interviews with thiregarti
agent workpapers and notes analyzing evidence and information received during tigatnvest

internal memoranda analyzing the investigation and the government’s caseyrasgandence

between the IRS and DONew England Med. Ctr. Hosp. v. NLRB48 F.2d377, 383 (1st Cir.
1976) (withholding of witness statements and agency interview ndf@s); 976 F. Supp. at 36,
38-39 (withholding of complainant/informant exhibits, attorney work product notesesat

statements, and other exhibitBarker/Hunter, Inc. v. SEC, No.-8034, 1981 WL 1675, at *4

(D.D.C. Apr. 29, 1981) (withholding of notes, memoranda and witness interview trasscript

Ehringhaus525 F. Supp. at 23v{thholding documents that would reveal “important aspects of
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the planned strategy of Commission attorneys, the strengths and weaknessgswérinaent’s

caseand the amount of resources devoted to the investigatiBall);431 F. Suppat 51415 &

n.13 (withholding internal DOJ memoranda as to whether a federal crime had dccurre
Becausehe work productinternal communicationand deliberative documertitsgat Stein

seeksessentially provide a road map for the SEC’s case in the Heart Thoigason, theyare

likely to give Steininsight intothe way the investigation and the SEC'’s legal strategies developed

that heand Gaultwould not otherwise have, which could makditigating the Stein and Gault

casas—or possiblyeven pursuing themn appeakdifficult. See, e.g.Barney 618 F.2d at 1273

(noting that “[o]ne of the primary purposes of exemption 7 was ‘to prevent harm to the
Government’'s case in court by not allowing litigants earlier or greategsacto agency
investigatory files than thewould otherwise havé (quoting Robbins 437 U.S. at 22425)
(alteration omitted) Kay, 976 F. Supp. at 38I(terference may be established by demonstrating
that release of the records may give the requester earlier and greater laaoesthérwise

possble . . .[i]n this regard, FOIA cannot be used as a discovery {pdée alspe.g, New

England Med. Ctr. Hosp548 F.2dat 383(disclosure of witness statements and interview notes

“cannot be said to lack any adverse impact on the Board’s abilgyosecute its enforcement
proceeding to a successful conclusiomhe Gurt is therefore safied that release of botfroups
of documents is “reasonably likely” to interfere with the ongdileart Tronicditigation.

2. Exemption 5

The SEC also claims that most of the documents onVéughnindex, and all of the
privileged notes, research, and emaal® additionally exempt under Exemption 5, which applies
to “interagency or intragency memorandums or letters which would not ladahle by law to a

party other than an agency in litigation with the agency.” 5 U.8.852(b)(5). In order for
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Exemption 5 to apply, the documents withheld must be (1)}agency or intraagency; and (2)

must fall within a civil discovery privilegeSee, e.g.Shapiro v.U.S. Dep't of Justice 969 F.

Supp. 2d 18, 27 (D.D.C. 201@)ting U.S. Dep't of the Interior v. Klamath Water Users Protective

Ass’n, 532 U.S. 1, 8 (2001)). This exemptiorcempasses three different privilegtee attorney
work-product doctrine, the deliberative process privilege, and the attolie@y privilege. See

Ellis v. U.S. Dep't of Justice 110F. Supp. 3d 99, 108 (D.D.C. 2015). The SEC focuses here on

the attorney worproduct doctrinaevith respetto all of the documents it claims are exempt under
Exemption 5, although it also invokes the attorokgnt privilege and deliberative process
privilege with respect to sonoé thesedocumentss well Because Exemption 7(A) is a temporary
exemption that will only prevent disclosure for the duration of tHeart Tronicditigation, the

Court will also examine whether the SEC may withhold documents under Exemption 5, which

would prevent disclosure even after theart Tronicditigation ends. See, e.g.Shapirg 969 F.

Supp. 2d at 289 (noting that workproduct is protected after the litigation for which it was
prepared has ended) (citifdC v. Grolier, 462 U.S. 19, 28-29 (1983)).

The workproduct doctrineapplies to “documents and tangible things prepared in
anticipation of litigation or for trial” by an attorney, or in some circumstancesohyamwyers

SeeFed. R. Civ. P. 26(b)(3)(AXShapirg 969 F. Supp. 2d at 48iting United States v. Nobles

422 U.S. 225, 2389 (1975)). In order for the government to discharge its burden under this
doctrine, it must (1) provide a description of the nature and contents of the dac{Znielentify

the documens author or origin, (3ote the circumstances tharund the document’s creation,
and (4) provide some indication of the type of litigation for which use of the docuisents

foreseeable SeeEllis, 110 F. Supp. 3d at 108 (citimg re Sealed Casé&46 F.3d 881, 884 (D.C.

Cir. 1998)).
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With respect to all of the documents for which the SEC claims this exemption, it is clear
that the documents were created for purposes dfi¢laet Tronicanvestigation anditigation, or
in the case of a few documents listadtheVaughnindex, were memos created for other cases
but used for research in thieart Tronicsase. SeeDonnelly Decl. §f 1213, 19-20, 26-2%ee

generallyVaugh Index The SEC has thus satisfied the requirement that the documents for which

the workproduct privilege is sought were “prepared or obtained because of the prospect of

litigation.” Seeln re Sealed Casd46 F.3d at 884 The SEC has also explained that all of the

documents, including emails and notes, identified on the privilege log and listed indicluall
the Vaughnindex were intended to be confidential and have not been shared with third parties.
SeeNonaka Decl.f[1 11-16; Donnelly Decl. 11 3-5.

Based orthe descriptions on théaughnindex, most of thelocunents listedare classic
attomey work product: internal memos and drafts of court filings, legal and factesrokand
analyseselated to potential sectigs violations recommendations of possible courses of action,
and trial preparation materials, including testimony outlines and digdisggeparedr obtained
by SEC attorneys during the course oflHeart Tronicsnvestigation anditigation. The SEC has
described the nature and content of these documents and the circumstances surtoeinding t
creation—for example, a “[d]raft action memo for the Commission from Enforcement
recommending issuanoé a Formal Order authorizirgn investigation of potential violations of
the federal securities laws and outlining facts developed in the investigatlandhnindex at 3,

Doc. No. 20. The document was created by “$&Gforcement attorneys” for the Commission.
Id.

Stein objets that th&/aughnindex does not sufficiently identify the authors and recipients

of the listed documents for the Court to determine that Exemption 5 applies. To be sadexhe i

27



does not give the names of the individual author, but it identifiegx@ample, the positions of
those drafting or receiving documents, which is more useful than individual names ifyilignti
the contents of a document and the purpose for which it was created. Such documenpsrye pr

withheld as work product under Exemption See, e.g.Safecard Servs., Inc. v. SEC, 926 F.2d

1197, 120203 (D.C. Cir. 1991) (withholding documents that contain “mental impressions,
conclusions, opinions, or legal theories of an attorney,” including handwritten notemiocgnta
factual awl legal analyses related to the investigatidalis, 110 F. Supp. 3d at 16809
(withholding requests to apply for wiretap authorization, and action and autlwriz@emos);

Gov't Accountability Project vU.S. Dep'’t of Justice 852 F. Supp. 2d 14, 26 (D.D.C. 2012)

(withholding internal communications about whether to pursue prosecution); Wolfson v. United

States 672 F. Supp2d 20, 30 (D.D.C. 2009) (withholding attorney memoranda recommending

that DOJ apply for a Title Il orderDurrani v.U.S. Dep'’t of Justice 607 F. Supp. 2d 77, 84

(D.D.C. 2009) (withholdingemails between attorneys and draft indictment and memoranda);

Miller v. U.S. Dep’t of Justice 562 F. Supp. 2@2, 114-15 (D.D.C. 2008) (withholdingdrial
preparation materials).

For a handful of documents described on Waeighn indexhowever, the SEC hasot
providad sufficient information for the Coutb determine that the documents are indeed work
product. Documents-81 are bluesheet reportsshowing trading data fddeart Tronicsstock,
which were apparently “requested by [an] SEC attorn&gé&Vaughnindex at 32, Doc. Nos. 5
11. The SEC claims that this is attorney work product, but gives no further eigplamaeither

theVaughnindexor in the submitted declarations as to why that is the case. Not everythiregl creat

8 “Blue sheets’provide tradinglataand account holder informatioand are used by regulatory agendres
enforcement inquirietd monitor and analyze firms’ trading activity. They are known ase“bheets” for the color
of the form.
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or requested by an attorney constitutes work prodochpilations that merely reflect information

already known to an adversary do n§ee, e.gSEC v. Collins & Aiknan Corp, 256 F.R.D. 403,

41011 (S.D.N.Y. 2009); SEC v. Strauss, No-@®84150, 2009 WL 3459204, at *10 (S.D.N.Y.

Oct. 28, 2009). The defining feature of wgmoduct is that it reflects the attornsythought
processes, mental impressions, and theories; compilations of data or documents may thus
constitute work product “when the act of culling, selecting or ordering” dentswr data “reflects
the attorney’s opinion as to their relative significancéedreparation of the case or #iorng’s
legal strategy.”SeeShapirg 969 F. Supp. 2d at 32 (citing Sporck v. PEH9 F.2d 312, 316L7
(3d Cir. 1985)). Neither th#aughnindex nor the submitted declarations explain how the blue
sheets reflect attorney thought processesmental impressns, and thughe Court cannot
conclude on the information before it that these documents are-prmakct and therefore
protected from disclosure under Exemption 5.

Likewise, theVaughnindex’s descriptions are lacking with respgecDocument Nos. 66,
201, 209, 265, 266, 268, and 269. Document No. 66 is merely described as a “[florm document
transmittal sheet to Iron Mountain.¥aughnindex at 8 No other description is provided that
would give the Court any insight into what this document is, what kind of information iirtgnta
or for what purpose it was creat@though admittedly a form transmittal sheet is unlikely to have
much substance). Document Nos. 201 and 209 are described as “UPS shipfisig labain
with no further explaation as & how they constitutevork product. Vaughnindex at 2621.
Document N0s265, 266, 268, and 269 are press releases and draft press releases, which generall
are not privileged because they do not containfidential informatiorand are intended to be

released to third parties. See, eRpbbins & Meyers, Inc. v. J.M. Huber Cor@74 F.R.D. 63,

84(W.D.N.Y. 2011) (public service announcemeats not protected by attorney client privilege);

29



Calvin Klein Trademark Trust v. Wacen 124 F. Supp. 2d 207, 2680 (S.D.N.Y. 2000)draft

press releases are not protected by wwdduct). The SEC has not explainechat if any,
information these documents might contain that would qualify them for work product fnotect
With respect to the privileged notegsearch, and emaikbhie SEC has likewise failed to
providesufficient information for the Court to determine whether all of these documeytzlso
be withheld undethenarrowermore specific standards Bkemption 5as opposed to Exemption
7(A)). It seems clear from the SEC’s description of these documents that somm dikéig
constitute work productfor example,emails among attorneys working on tHeart Tronics
investigationand sharing draft memos, documents, and comments regarding the investigation.
Donnelly Decl. § 11 But the categories of ema#dsd notes withheld is broashd variedand not
everydocument or category is obviously work product on its face. Some of the emails, for
example, appear merlikely to fall under the deliberative process privilege or attorney client
privilege, but the SEC has not provided the Court with enough specific iedaierminavhich
documents it seeks to withhold under those privilegeswdradherall of the elenents of those

privileges have been met. See, @dy(describing “emails to senior officers in the SEC’s Division

of Enforcement providing information about the case and seeking approval for vagmisshe
investigatior).

Thus, the Court finds that the documents listed oWvtheghnindex, with the exceptioaf
the specific documents identified above, are attorney work product and may alsehstdvinder
Exemption 5. With respect to Document Nosl B, 66, 201, 209, 265, 266, 268, and 263yals
as the privileged notes and emails, the SEC has not provided the Court with enough information
to determine \Wether those documents are work producbtherwise exempt from disclosure

under Exemption 5. When tlagiency submits new affidavigboutits search of th&enewData
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materials it should also submit a more detailééscriptionof the abovedocuments and of the
categories of withheld emails and notes, specifying which privilege theygeasserting with
respect to eaclocument occategory Thenew affidavit should provide the Court with enough
information to satisfy the standards of the claimed privileges.

3. Exemption 3

The SEC claims that the Suspicious Activity Rep@8&Rs)listed on thé/aughnindex
at entry 278 are properly withheldnder Exemption 3, which permits the withholding of
documents pursuant to other federal stattitas prohibit disclosure. 5 U.S.€552(b)(3). The
SEC argueshat the SARsre protected from disclosure under 31 U.S6319,a provision of
the Bank Secrecy Aathich exempts from FOIA disclosure records and reports on monetary
instruments transactions, including SARBee31 U.S.C85319; Donnelly Decl. 1 2825. Courts

have therefore held that SARs are appropriately withbietler Exemption 3See, e.q.Cuban v.

SEC 795 F. Supp. 2d 43, 623 (D.D.C. 2011); Sciba v. Bd. of Governors of the Fed. Reserve

Sys, Civ. No. 04-1011,2005 WL 3201206, at *% (D.D.C. Nov. 4, 2005). The SEC’s
withholding of the SAR&ereunder Exemption 3 was appropriate.

4. Exemption 6 & 7(C)

The SECwithheld a handful of documents listed on Yeughnindex under Exemptions
6 and 7(C), both of which protect personal privacy interests. Exemption 6 protects trlmsudes
“personnel and medical files and similar files the disclosure of which would e clearly
unwarranted invasion of personal privacy.” 5 U.8652(b)(6). This exemption covers records
and information on an individual “which can be identified as applying to that individuaB:

Dep't of State v. Washington Post Co., 456 U.S. 595, 602 (1982). Exemption 7(C) is “somewhat

broader,” Beck v. U.S. Dep'’t of Justice 997 F.2d 1489, 1491 (D.C. Cir. 1993), and covers
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information compiled for law enforcement purposes, the disclosure of which “coutthabig be
expected to constitute an unwarranted invasion of personal privacy,5.&.U$52(b)(7)(C).
Although the “protection available under these exemptions is not the”dameame balancing
standard applies to botiBeck 997 F.2d at 1491. Courts must balance the privacy interests that
would be harmed by disclosure against the public’s “right to be informed abottthena

government is up to.’ld. (internal quotation marks omitte(quoting U.S Dep't of State v. Ray

502 U.S. 164, 177 (1991)).

Pursuant to these exemptions, the SEC withheld in full Document Nos. 12, 13,4 16,
17. These documents are spreadsheets listing individuals with knowledge of Siedustc
provided by SEC informants, and two emails framormantinvestors to an SEC attorney
describing how Stein l@gedly defrauded thenBeeVaughnindex at 23. The SEC has withheld
this information because the disclosure of these documents could reveal the idemfotsnodnts
who provided information and other potential informants and witnesses who the informant
believed had information relevant to the SEC’s investigation. Donnelly D&¢l. Based on the
Vaughnindex, the SEC also appears to have withheld in full Document No. 222, a witness
background questionnaire containing handwritten answers and personal informehias social
security numbers, family and residence information, dates of birthSeVaughnindex at 22.
This document was redacted in full to protect the witness’s identity. A blank copy of this
guestionnaire was apparently released in full to Steinat 28 Donnelly Decl. § 19.

The SECalso withheld in part Document Nos. 34, 36, 112, 124, 156, 175, 243, and 244.
Document Nos. 34, 36, arfdl2 redacted the names of attorneys working on the investigation
Vaughn Indexat 5, 12; Document Nos. 124, 156, and 175 redacted the names of witnesses who

provided investigative testimonid. at 13, 16, 18; and Document Nos. 243 and 244 redacted
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personal information like social security and bank account numbeeas,4d-25.

Because these records are contained in the SEC’s investigative files, theviCaddress
the withholding of these records under Exemption 7(@)is settled that the privacy interests of
third parties mentioned in law enforcement files ‘aughstantial, while ‘[tlhe public interest in
[their] disclosure is not just less substantial, it is insubstdritidonds v. Huff, 391 F. Supp. 2d

152, 158 (D.D.C. 2005) (quotirafecard Servs926 F.2d at 1205). Moreover, “Exemption 7(C)

‘affords broad privacy right® suspects, witnesses, and investigatoiSdfecard Servs926 F.2d

at 1205(quotingBast v.U.S. Dep'’t of Justice 665 F.2d 1251, 1254 (D.C. Cir. 198ajteration

omitted). In particular, disclosure of names, addresses, and other personaliiigmiityrmation
is required only ithe public interest outweiglthe private interestld. at 1206.

Here, Stein does not directly address Exemptions 6 or 7(C), but he doegemguealy
that the public interest favors broad disclosure of the information he has redussdede the
government has an interest in knowing “how government agencies investigate and chose [sic]
indict and prosecute alleged offenders on [sic] taxpayer’'s expense, &lnehgearching for the
truth.” Stein Opp’'n at 12. While the public certainly has a general interest in “matters of
substantive law enforcement polic\CREW, 746 F.3d at 109%.5 (internal quotation marks
omitted),this sort of gearal public interest rationale has been consistently rejected with respect to

the kind of personal identifying information the government has withheld Bees.e.g Safecard

Servs, 926 F.2d at 1205 (rejecting the argument that “access to the nansklagskes. . would
provide SafeCard and the public with insight into the SEC’s conduct with respede@a&in
particular and short selling practices in general”). Personal informationitikess or investigator
names, addresses, and social sgcuiumbers is rarely probative of agency conduct or

performance.ld.
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NeverthelessSteinalleges thagovernment misconduct took place in both the civil and
criminal cases against him, which he argues creates an overriding imedestlosure. Stan
Opp’'n at 1613. But in order to override the privacy interests at stake, Stein must produce
“compelling evidence that the agency denying the FOIA request is engaged in albtigal/
and .. that the inbrmation sought is necessary in order to confirm or refute that evidence.”
Quinon v. FBI, 86 F.3d 1222, 1231 (D.C. Cir. 1996). Stein has not done so. As “evidence” of
government misconduct, he quotes out of context a statement made by an SEC attorgéyedurin
Heart Tronicssummay judgment heang, in which the attorney explaindéaat the SEC had not
ultimately done much discovery on the truth or falsity of the purchase orders discussed in the
complaintbecause the SEC was planning to rely on the collateral estoppel effechis Staiinal
conviction CompareStein Opp’n at 1112, with Ex. A, Stein Decl. [ECF No. 14] at 15:14

16:4 (transcript of summary judgment hearing in SEC v. Heart Tronics et t&in. a0 points to

“Exhibit X” as evidence that the government is lyiagout the existence of Yossieket, an
argument thathe Court has already rejectedtein Opp’n at 12. Finally, Stein makes vague
allegations abouBrady violations in his criminal caseyhich he has not substantiated henmd
which the Eleventh Cirguhas already rejected any event SeeStein 846 F.3d at 114517.
None of this is evidence of government misconduct. Moreojagréquester'spersonal stake in
using the requested records to attack his convictism®t enough to meet the public intetest.”

Sonds 391 F. Supp. 2d at 159 (quoting Oguaju v. United States, 288 F.3d 448, 450 (D.C. Cir.

2002),vacated and remanded on other grounds, 541 U.S. 970 (2864)also, e.gNishnic v.

U.S. Dep’t of Jugdice, 671 F. Supp. 776, 791 (D.D.C. 1987) (interesBrady material is a
“decidedly private interest)

In short, Stein has failed to explain what public interest exists in the namesssaddre
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social security numbers, and other personal information of the informants and ateestwghose
information the government withheld under Exemption 7(C). The private interestssin thi
information, on the other hand, aabvious. The government’s withholding and partial
withholding of documents under Exemption 7(C) is appropriate.

D. SEGREGABILITY

FOIA requires that[a]ny reasonably segregable portion of a record shall be provided to
any person requesting such record after deletion of the portions which are .exémpiS.C.

8§ 552(b). Where a plaintif does not challenge the agency’s segregability efforts, courts are

required to consider this issue sua sporifeansPacific Policing Agreement v. U.S. Customs
Serv, 177 F.3d 1022, 1028 (D.C. Cir. 1999)he agency must provide a “detailed justificatio

for the nonsegregability of any document&eeMead Data Cent., Inc. W.S. Dep'’t of the Air

Force 566 F.2d 242, 261D.C. Cir. 1977). That being said[a]gencies are entitled to a
presumption that they complied with the obligation to discteseonably segregable material,

which a requester must rebut by some “guantum of eviderggssman v. U.S. Marshals Serv.

494 F.3d 1106, 1117 (D.C. Cir. 2007¥enerally,it appears that agencies may satisfy their
segregability obligations if thegrovide asufficiently detailedvaughnindex thatdescribes the

documents withheld and why, and if the ageatso submits a declaration attesting that all

segregable information has been releasgee,e.q, Loving v. U.S. Dep’t of Defense550 F.3d

32,41 (D.C. Cir. 2008); Johnson v. Executive Office for U.S. Attorneys, 310 F.3d 771DXZ6

Cir. 2002).
With respect to the documents withheld under Exemption 7(A) (which is the same group
of documents withheld under Exemption&grtain of the privilged emails contained attachments

or forwarded documents that the agency did not consider to be work product standing alone, but
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the emails were withheld because they identified what documents or faCtsatBitneys
considered significant. Donnelly Ded].28. The nosprivileged attachments were produced
separately to Stein during thieart Tronicditigation. 1d. The SEGstates that none of the withheld
documents, emails, or notes are otherwise segreg@abl$.29.

Stein arguegenerallythat theSEC has failed to show that thecdments wihheld arenot
segregable because the agedidynot describe document by document onvheghnindex why
certain information could not be segregated. Stein Mot. at 18. Contrary to Stgurigeats, an
agencywithholding documents under Exemption 7(A) does not negdstdy its segregability
determination document by document, as the exemption allows agencies to jusitilylauitg

based orcategorie®f documents SeeRobbins, Geller, Rudman & Dowd, LLPSEC No. 3:14

cv-2197, 2016 WL 950995, at 80 (M.D. Tenn. Mar. 12, 2016Kidder, 517 F. Supp. 2d at 32
(citing Parker/Hunter 1981 WL 1675 at *4). Here, the SEC hasufficiently described two
categories of documents that it has withheld under Exemption 7(A) in theirgrdindtexplained
that it is not possible to segregate fe@mpt information from these documents, except as the
Court has described above. This is suffictergatisfy the agency’s segregability obligations with

respect to the documents withheld under Exemption 78€e, e.g.Dillon, 102 F. Supp. 3d at

298 (finding that the agency satisfied its segregability obligations wheagémey explained that
certan records were exempt in their entirety under 7(A)).

In addition, the SEC need not demonstrate segregability with respect to those decument
that were also withheld as attorney work product under Exemption 5, because wherartardoc

is fully protected as work product, then segregability is not required.” JudictahWac. v.U.S.

Dep'’t of Justice, 43F.3d 366, 371 (D.C. Cir. 2005). Likewise, the SEC need make no

segregability determinath with respect to the SARs withheld under Exemption 3, because
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disclosureof those documents their entiretyis prohibitedby the Bank Secrecy AcGeeMorley

v. CIA, 508 F.3d 1108, 1126 (D.C. Cir. 2007) (“Exemption 3 differs from other FOIA exemptions
in that its applicability depends less on the detailed factual contents of sdecifibents; the sole
issue for @écision is the existence of a relevant statute and the inclusion of withheld hvatbima

the statute’s coveragdihternal quotation marks omitte@uotingAss’n of Retired R.RWorkers

v. U.S. Rail Road ReBd., 830 F.2d 331, 336 (D.C. Cir. 1987))).

Regarding the documents withheld under Exemption 7(C) to protect personal privacy, the
SEC has explained why certain documents must be withheld in their entiretysbetisclosure
would reveal the identity of various informanSeeVaughnindex at 23, Doc. Nos. 12-14, 16—
17. The SEC stated that it would provide Stein the unredacted pastitimsse documents only
partially withheld under Exemption 7(&)i.e., DocumeniNos. 34, 36, 112, 124, 156, 175, 222,
243, and 244-but has not yet confirmed that it has done SeeGov’'t Mot. for Summ. J. at 27
When the SEC submits its briefs, affidavits, and declarations with respect RettgsvData
materials and Stein’s second category of requests, it should also confirtrhproduced the
unredacted portions of these documents to Stein.

Finally, the SEC has confirmed thathas produced in full DocumeNbDs. 229, 231, 233,
234, 236, and 273. Donnelly Decl. 1 Maughnindex at 2324, 28; Gov't Supp. Br. at 1,.3
While Stein argued in his opening brief that the SEC “failed to produce any dosuimehis
FOIA litigation,” Stein Mot. for Summ. J. at 15, he does not appear to comtasy subsequent
brief that the SEC has now produced in full these six documeédsordingly, the Court finds
that the SEC has satisfied its segregability obligations with respect to the awswmit@held
under Exemption 7(A) and Exemptiont®jt has not satisfied its obligations with respect to the

partially redacted documents witeld under Exemption 7(C), until it confirms that it has provided
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the unredacted portions of these documents to Stein.

CONCLUSION

For the foregoing reasons, the Court finds that the governpraperly withheld
documents responsive to Stein’s first catggof requsts under FOIA Exemptions 3(A), and
7(C), but did not conduct an adequate search for documents responsive tosstnd category
of requests. Some of the documents withheld under Exemption 7(A) were also proggrgidvit
under Exemptin 5, but the Court lacksufficient information to determine whether the privileged
notes and emails, as well as several documents listed Watig@nindex, were properly withheld
under Exemption 5 as well. The Coaldofinds that the governmehas stisfied its segregability
obligations with respect to all withheld documents extepspecific documentslentified above
withheld under Exemption 7(C). The Court therefore grants in part and denies in part the
government’s motion for summary judgmeand denies Stein’s motion for summary judgment.
A separate order has been issued on this date.

Is/

JOHN D. BATES
United States District Judge

Dated: July 24, 2017
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