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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

HISPANIC AFFAIRS PROJECTet al,

Plaintiffs,
Civil Action No. 15€v-01562 (BAH)
V.
Chief Judge Beryl A. Howell
THOMAS E. PEREZ, in his official capacity
as Secretary of U.S. Department of Lalatr,
al.,

Defendants.

MEMORANDUM OPINION

Pending before the Court is a motion for reconsideration by the plaintiffs, Hispanic
Affairs Project(“"HAP”), and severaindividual herders, including Rodolfo Llacua, John Doe,
Rafael B¢ La Cruz, and Alfredo Salcedse generallyMotion for Clarification or
Reconsideration of Order on Motions to Dismiss (“Pls.” Mot. Reconsideration”), ECB4\
which the defendants, the United States Secretary of Labor, the Departioabbo{*DOL"),
DOL’s Assistant Secretary, Employment and Training Administration, thied/8tates
Secretary of the Department of Homeland Security, and the Department of HbiBetamnity
(“DHS”), ! opposesee generallGov't Defs.” Mem. Opp’n Pls.” Mot. Reconsiderati¢iDefs.’
Opp’n”), ECF No. 85. For the reasons explained betbe plaintifs’ motion is granted.

l. BACKGROUND
Thefactual background underlying this case has previously been explained insgetail,

HispanicAffairs Projectv. Perez 141 F. Supp. 3d 60, 63—-66 (D.D.C. 20Maated and

! The Courtgranted a motion to transfer venue, pursuant to 28 U.SL@04, by the Western Range
Association and the Mountain Ria Agricultural Service SeeHispanic Affairs Project v. Pereklo. 15cv-01562,
2016WL 4734350 *21 (D.D.C. Sept. 9, 2016)
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remandedMendoza vPerez 754 F.3d 1002, 1024 (D.Cir. 2014);Mendoza v. PereZ2 F.
Supp. 3d 168, 169-71 (D.D.C. 2014), and the plaintiffs’ pending moliallengesonly one
aspect of the Court’s previous Memorandum Opinion antkQaddressing the defendants’
motion to dismissseeHispanic Affairs Project2016 WL 473435@t*13—-14. Accordingly,a
full explication of the facts is unnecessary. A brief overview of the reletanttory scheme
and the Court’s previous holding at issue in the plaintiffs’ motion for reconsidersfoavided
before addressing the plaintiffs’ motion.

Thelmmigration and Nationality Act (“INA”)establishes a temporary work visa program
for nonimmigrant aliea “having a residence in a foreign country which he has no intention of
abandoning who is coming temporarily to the United States to perform agriculhoabla
services.”8 U.S.C. § 1101(a)(15)(H)(i)(a)Under the INA, the Secretary of Labor may certify,
or approve, temporary work visas, called H-2A visas, wimer, alia, (1) “there are not
sufficient workers who are able, willing and qualified, and who lvélavailable at the time and
place needed, to perform the labor or services involved in the petition,” and (2) “the/em@pio
of the alien in such labor or services will not adversely affect the wages akidgwoonditions
of workers in the United Stag similarly employed.ld. § 1188(a)(1)(A). Upon review of
DOL’s findings,DHS issues the visadd. § 1184(c)(1).

To satisfy the statutory mandate thaKH workers not “adversely affect the wages and
working conditions” of domestic workers, DOL has adopted regulations setting unimmages
and working conditionthat “employers must offavorkers? Mendoza754 F.3d at 1008In
2015, after notice and commer@OL adopted a rule that sets forth the method for calculating
the prevailing wagéor herdersn each stateSeeTemporary Agricultural Employment of BA

Foreign Workers in the Herding or ProductiorLofestock on the Range in the United States



(2015 Rule”), 80 Fed. Reg. 62,958 (Oct. 16, 2015) (codified at 20 C.F.R. 8§ BhiS)case
presentsinter alia, a challenge to th2015 Rule.

The Court previously held, in addressing the government defedamtion to dismiss
the plaintiffs’ claims that HAP lacks standing to challenge the 2015 Rule because none of its
memberdalls within the zone of interests of § 118813,)which, as noted, is the provision of
the INA under which the 2015 Rule was promulgat8deHispanic Affairs Project2016 WL
4734350 at *14. In so holding, the Court relied on the D.C. Circuit’s opinibtemdoza v.

Perez 754 F.3d 1002, 1017 (D.C. Cir. 2014), which explained that “the clear intent” of

8 1188(a)(1) “is to protect American workers from the deleterious effecesripyment of
foreign labor might have on domestic wages and working condition.” Accordingly, this Cour
held that HAP’s members, “who aver only that they are ‘authorized to work in thedUnit
States,’ nothatthey are American citizehare not “part of the class of American workers
subject to the protection of the INA provision under which the 2015 Rule was promulgated.”
Hispanic Affairs Project2016 WL 473435@t *14. The plaintiffs now ask the Court to
reconsider this conclusiorhey clarifyfor the first time in this litigationby supplemental
declarations, that at least two of their members are lawful permanent residietéInited
States.SeeSupplemental Declarations of Magdaleno Diaz (“Diaz Decl.”) and Fidel Medina
(“Medina Decl.”), ECF Nos. 84-1, 84-2.

Il. LEGAL STANDARD

Under Federal Rule of Civil Procedure 54(b), “any order or other decisidhat. .
adjudicates fewer than all the claims.may be revised at any time before the entry of a
judgment adjudicating athe claims and all the parties’ rights and liabilitiesn contrasto a

motion for reconsideration pursuant to Rule 59(e), which governs post-judgment motions for



reconsideration, “Rule 54(b)’s approach to the interlocutory presentation of newwean) as

the case evolves can b®re flexible, reflecting thariherent power of the rendering district

court to afford such relief from interlocutory judgments as justice requir€abell v. Jewell

802 F.3d 12, 25 (D.C. Cir. 2015) (quotiGgeene v. Unin Mutual Life. Ins. Co. of Am764

F.2d 19, 22 (1st Cir. 1985) (Breyer, &¢e also Capitol Sprinkley Inspection, Inc. v. Guest
Servs., InG.630 F.3d 217, 227 (D.C. Cir. 2011) (“Rule 54(b) . . . not only authorizes the court to
enter a partial final digment but also recognizes its inherent power to reconsider an
interlocutory order ‘as justice requires.” (quotiGgeene 764 F.2d at 22)).

“The ‘as justice requirestandard may be met, for example, where the court has patently
misunderstood a party,ade a decision outside the adversarial issues presented by the parties,
erred not in reasoning but in apprehension of the relevant issues, or failed to consider a
significant change in the law or facts since its decisianff'v. Office of the Inspectdgen. for
the U.S. Dep't of LaboiNo. 14€v-1162, 2016 WL 6584473, at *4 (D.D.C. Nov. 7, 20{d)ing
Cobell v. Norton224 F.R.D. 266, 272 (D.D.C. 2004))THe considerations embedded in the ‘as
justice requires’ standard leaveraat deal of room fathe court’s discretion” and, accandly,
the standard amounts to a determination “whether relief tgmmmsideration is necessary under
the relevant circumstancés.Wannall v. Honeywell Int’l, Inc292 F.R.D. 26, 30 (D.D.C. 2013)
(internal quotation rarks omittegl affd sub nomWannall v. Honeywell, Inc775 F.3d 425
(D.C. Cir. 2014). Acourt’s discretion undéRule 54(b)is not unbounded, however, for onte
partieshave “battled for the coud’decision, they should neither be required, nor without good

reason penitted, to battle for it agaih.Id. at 36-31 (internal quotation marks omitted).



1. DISCUSSION

The parties’ argumentzeset outbefore explaining why the plaintiffs’ motidor
reconsideratioms granted.

A. The Parties’ Arguments

Theplaintiffs’ pending motion requestkat the Court “clarify or reconsider” its
conclusion that, as naritizens, HAP’s membersand, by extension, HAP+all outside
§ 1188(a)(1)'s zone of interests and therefore lack standing to challenge the 2015 Rilde. W
acknowledgng the“correcf] conclyison]” that “American workers” come within 188(a)(1)’s
zone of interests, the plaintiffs conteth@t the Court incorrectlydicatedthat “American
workers,” as used iNMendozareferred only to American citizens, and not, for example, to
lawful permanent resident$Is! Mot. Reconsideationat 2-3 (“T[he Court’s] conclusion
ignores that one need not be an Americémento be an American worker.” (emphasis in
original)). The plaintiffs note that thelendozaCourt relied on the definition of “U.S. worker”
supplied in 20 C.F.R. 8 655.103(b), which expressly includes lawful permanent reditients,
Mot. Reconsideratioat 3,and,“[a]lthough their immigration status was not mentioned by the
D.C. Circuit, declarations submitted by all tMendozdplaintiffs] indicate theywere lawful
permanent residentsd. at 3 n.22 Further acknowledging that such declaratimese absent in
the record before the Court in this caBks, Mot. Reconsideationat 4 (“[The] [p]aintiffs did
not provide details about the HAP membgn&cisemmigration status), the plaintiffs

provided, in support of this motion, supplemental declarations from two HAP members, which

2 The plaintiffs argue, in the alternative, that the defendants “have concedeththabembers are

American workers and have forfeited any argument to the contridydt 4. This contention places too much
weight on the defendants’ failure to dispute the plaintiffs’ cursefgrences to various HAP members as “American
shepherds” and as beilegally authorized to work in the United States.

5



state, for the first time, that the members are lawful permanent residents of tlteSiaies.
SeeDiaz Decl.f2 and Medina Decl. { 2.

Thedefendants oppose this motion, principdilgcauseheyclaim to beprejudical by
reconsideration of thplaintiffs’ late-breaking argument and accompanying declaratiGes
Defs.” Opp’nat 2-4. In particular, the defendants argue that “[b]ased on [the plaintiffs’] prior
representations, the [defendsjrargued that ‘American workerdike Llacua— who can
demonstrate informal participation in the herding market ‘fall within the classlividuals
whom the INA seeks to protect . .” .Id. at 3 (quoting Defs.” Mem. Support Mot. Dismiss PIs.’
Am. Compl., ECF No. 64-1 (emphasis addedyord id.at 2(explaining that “this litigation
began in August, 2015 and has been subject to three different operative Complaints” and that the
plaintiffs “have not once submitted any specific, competent evidentiary nratteating any of
HAP’s members are neforeign workers”). The defendants go on to explain that they “might
have argued the poidifferently and actually addressed whether HAP is within the section
1188’s zone of interests had [the plaintiffs] actually submitted factual nvatieating any of its
members were [lawful permanent residentdil” at 3-4.3

In light of the defendants’ assertion of prejudice and possible arguments theyhaug
made the Court afforded the defendants an opportunity to “provide . . . an explanation of any
additional arguments the defendants might have raised as to whether HAP cttmime3 W.S.C.
§ 1188(a)(1)'s zone of interests.” Minute Order (dated Nov. 10, 2016). The defendants

responded, stating thttey“do[] not have any additional arguments concerning whether HAP is

3 The plaintiffsnotethat “[t{ihe Government does not dispute thkendozadictates that legal permanent
residents have standing to challenge the 2015 Rule.” Pls.” Reply SoppChdrification or Recornderation at 1,
ECF No. 86.



within 8 U.S.C. § 1188(a)(1)’s zone of interest§&bv't Defs.” Rep. Court Order Dated Nov.
10, 2016(“Defs.’ Resp. Court Orderat 2, ECF No. 88.

B. Some HAP Membersare “American Workers”

The plaintiffs contend thdahe suggestion in the challenged Memorandum Opitiar
all non<itizens fall outside 8188(a)(1)’s zoe of interestss impreciseand an overreading of
Mendoza The Court agreedn Mendozathe D.C. Circuit explained that “the clear intent of
[8 1181(a)(1)] is to protect American workers from the deleterious effecesrtpyment of
foreign labor might have on domestic wages and working conditiokehdoza 754 F.3d at
1017. Furtherte D.C. Circuit held that the plaintifigere “American workers” whose
“interests [waje squarely within the zone of interests protected” &l (a)(1).1d.; seealso
id. at 1009 (“The plaintiffs currently have a lawful immigration status and are a&tido work
in the United States, thus qualifying as U.S. workers under the INA and H-2A iegsi/3).

No distinctionswvere drawn basedn citizenship, and indeed, three of Mendozgplaintiffs

were lawful permanent residentsiot citizens—and this facgave the D.C. Circuit no pause.
SeeDeclarations oReymundo Zacarias MendoZaancisco Javier CastrandSegio

Velasquez Catalahendoza v. PereNo. 11ev-1790BAH (filed Feh 13, 2012), ECF Nos. 26-

198, 26-21 6 26-41 7.

4 Instead, the defendants argue that “reconsideration should not be glasged an express finding ‘that
there is an intervening change of controlling law, the availability ofeédence, or the need to correct a cleasrerr
or prevent manifest injustice.’Td. (quotingNat'| Sec. Counselors v. CINos. 11443, 11444, 11445, 2016 WL
4621060, *6(D.D.C. Sept. 6, 2016)). Problematically, however, the stantatdite defendanisvoke applies in
the context of a pogtidgment motion for reconsideration pursuant to Rule 59(e). As discussed tiabwtandard
is more stringent than the “as justice requires” standard that apeliet® a Rule 54(b) motion

5 As the plaintiffs indicate, thidictain the background section bfendozaarguably could be read to
suggest thatl-2A workers qualify as “American workers” within the meaning of tia¢use. The Court need not
reconsider this question, however, as the plaingiffzressly state that they do not challenge that aspect of the
Court’s previous opinionSeePls.” Mot. Reconsideration at 3 n.1 (“[The] [p]laintiffs do not press seiparate issue
in this motion.”).



Here, HAP has at least two members who are lawful permanent residents oitéae Un
States. Although this fact was not brought to the Court’s attentiatil the plaintiffs movedor
reconsideratiorseePls.” Mot. Reconsideration at 4 (acknowledging that the plaintiffs may have
caused “confusion” by “not provid[ing] details about the HAP members’ precis@nation
status” earlier in the litigationit is now clear thathese memlys, as lawful permanent residents,
fall within § 1188(a)(1)’s zone of interestsUnderMendozaHAP membersisomeet the
requirements for Article Iistanding. SeeHispanic Affairs Project2016 WL 4734350 at *14—
15. Accordingly, HAP has standing to joinMr. Llacua’schallenge to the 2015 Rul&ee
Sierra Club VFERC 827 F.3d 59, 65 (D.C. Cir. 2016) (“An organization has associational
standng to bring suit on its membersehalf when: (1) at least one of its members would have
standing to sue in his or her own rig{®) the interests it seeks to protacé germane to the
organization’s purpose; and (3gither the claim asserted nor the relief requested requires the
participation of individual members in the lawsuit.” (internal quotation marks omied)also
Hispanic Affairs Project2016 WL 473435@t *14n.8 (explaining that HAP had met the
requirements for associatiorsthnding except that it had not “provid[ed] the necessary
information regarding whether any of its members are American workers”)

IV.  CONCLUSION
For the foregoingeasonsthe plaintiffs’ Motion for Clarification or Reconsideration of

Order on Motions to Dismiss is granted. Accordingly, HAP has established, through its

6 As noted, the defendants contend that this reeslatame too late and should not be considered by the
Court. SeeDefs.’ Opp'n at 2 (“That latebreaking allegation does not provide any basis to reconsider the Court’s
prior ruling.”). The defendants, however, have been unahitiehtify any prejudice they suffer as a result of the
belated submission of the affidavits. Indeed, as the defendantstiiesngsoint out, the Court’s Order ruling on the
defendants’ motion to dismiss held that at least one plairliff. Llacua, the Amarican sheepherdefalls within
§1188(a)(1)'s zone of interests and therefore has standing to challengd shie8. SeeDefs.” Resp. Court Order
at 3 (“Llacual] retains causes of action against the [d]efendants a&s201B Rule at issue in this ed$.

Accordingly, the trajectory of this litigation remains virtualiyalhanged by granting the plaintiffs’ motion for
reconsideration and holding that HAP has standing to challenge the 2015 Rule
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members, that it falls within the zone of interests of 8 U.S.C. § 1188(a)(1), and thgt it ma
chdlenge the 2015 Rule along with Rodolfo Llacua. An order consistent with this opinion will

be contemporaneously entered.

Digitally signed by Hon. Beryl A.
Howell

DN: cn=Hon. Beryl A. Howell, o,
ou=Chief Judge, U.S. District
Court for the District of
Columbia,

Date: November 23, 2016

email=Howell_Chambers@dcd.u
scourts.gov, c=US
Date: 2016.11.23 11:49:54 -05'00"

BERYL A. HOWELL
Chief Judge
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