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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JOHN DOE I, etal.,

Plaintiff s,

V. Civil Action No. 15-1586JDB)

CARLA A. HILLS, Personal
Representative of the Estate of Roderick M
Hills,

Defendant.

MEMORANDUM OPINION & ORDER

Currently pending before the Court is [8] defendant Carla Hills’ motion to skésthis
complaint This is a case brought by Colombian nationals against defendant Carla Hills in he
capacity as represeniad of the estate of Roderick M. Hills, who served as a member of the board
of directors ofChiquita Brands International, the banana prodys@r to his death in 2014. The
complaint alleges thdietween 1995 and 2004, Chiquita made nearly $1.7 milligorotection
payments with Mr. Hills’ authorization,to a violent paramilitary organization known as the
Autodefensorias Unidas de Colombi&A{UC”), which the United States designated as a terrorist
organization in 2001.Compl. [ECF No. 1] 11 1, 887, 91. In exchange for the payments, the
AUC allegedly agreed to keep the bangnawing regions in which Chiquita operated free of
labor opposition, social unrest, and leftist rebel groups and sympathidefsl, 90, 168-70.

The plaintiffs in this case are victims of the AUC or family members of viotthtswere
killed by the AUC. They allege that the payments made by Chiquita enabled @h&Aldrry out

a violent campaign of kidnapping, torture, and murder against the largelyrcpdjulation in
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Colombia’s banana growing regions. The plaintiffs bring damages claims underethe ort
Statutg(ATS), the Torture Victims Protection ACTVPA), state tort lawgustomary international
law, and Colombian tort law. The Couwas jurisdiction under 28 U.S.8§81332, 1350, and 1367.
For the reasons that follothe defedant’s motion to dismiss is denied, and this case will be stayed
pending further developments in tipeoceedings in the muidistrict court litigation agairts
Chiquita currently ongoing in the Southern District of Florida.

. BACKGROUND

Because this case is entangled with the raligtirict litigation against Chiquita and the
Hills estatepending infederal court irFlorida (“the MDL case”), a brief discussion of both is in
order. In March 2007, Chiquita pled guilty to one count of engaging in transactions with a

Specially Designated Global Terrorist, the AUC, in violation of 50 U.8.C705(b). SeePlea

Agreemat, United States v. Chiquita Brands IntNo. 7-CR-55 (RCL)(D.D.C.) [ECF No. 11]

1 1. Shortly thereafter, #hplaintiffs in this case filed a complaint against Chiquita irDtisérict

of New Jersey“the New Jersey complainthat action was consolidated with eight other cases
brought in D.C., Florida, and New Yorito a multtdistrict litigation in the Southern District of
Florida. SeeMDL Order on Consolidated Mot. to DismigSCF No. 282] at 4 (recounting the
procedural history of the MDcase). The New Jersey complaint alleged identical claims to those
alleged here, but the case vimisially brought only against Chiquitalhese claims were litigated

in the MDL court in Florida for about four years before the plaintiffs amendedctraplaint to

name various Chiquita directors and officers as individual defendants, includirtgrbember

! There is also an outstanding motion to transfer or stay this aadean outstanding motion for judicial
notice in support of the opposition to the motion for transggeMot. to Transfer [ECF No. 12Mot. for Judicial
Notice [ECF No22]. In theirJune 2016 supplemental briefing, thaiptiffs argued that the motion to transveas
“no longer relevant” in light of intervening eventstime MDL case. Pls.” Supp. Br. (June) [EGIE. 28] at 4.
Accordingly, thesemotions will be DENIED as moot.



Roderick M. Hills, who served as head of the audit committee. The amended cargdaarted
similar claims against these individual defendants, alleging that they authori/edfacilitated
Chiquita’s payments to the AUCId. at 4-7. Before Hills was a party, however, the case was
stayed pending Chiquita’s interlocutory appeal to the Eleventh Circuit, o rigver filed a
response to the complaint before his death in October 2014. Mot. to Dismiss [ECF N.38-1]
4,

Following Hills’ death, the Probate Division of the D.C. Superior Court appointed Carla
Hills, the decedent’s widow, as personal representafives estate in November 20144. at 4.
In June 2015, the plaintiffs moved to substitute Hills’ estate as a defendant iDthedgle. The
next monthas part of the probate proceedint® plaintiffs presented a creditoictaim to the
estate for $18.5 billion, which the estate disallowkt.at 5. The plaintiffs then filed the instant
complaintin federal courtaganst Carla Hills in her capacity as the estate’s representdtivat
6. Both parties agree that the instant complaint is identical to the New Jersey compiaintly
being litigated in the MDL case, but for the fact that the sole defendant is @kxia Her capacity
as the representative of her husband’s estate, and but for a footnote on page 3 thadtribees t
complaint was filed “out of an abundance of caution” to ensure that any future ptdgme
enforceable against the esta@mpl. [ECF No. 1] at 3 n;3Vot. to Dismiss [ECF No.-8] at 6
The deéndant filed this motion to dismiss in respgrasguing thathe complaintis either an il
advised attempt to challenge the disathnce of the probate claim in federal caurtluplicative
of the New Jersey complaint already being litigated in the MDL aétidhe Court will address

each argument in turn.

2 The MDL court, meanwhile, issued a decision in June 2016 granting in part agthglen part the
defendants’ consolidated motion to dismiss, but specifically respjwidlgment on the claims against the Hills estate,
pending this court’s decision on the nootito dismiss the instant complaint. TMBL court “[o]bserv[ed] that some
of the same probate arguments have apparently been lodgedioes v. Hills and concluded that it would “defer
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II. DISCUSSION

In orderto survive a motion to dismiss, “a complaint must contain sufficient factual matter,

accepted as true, to ‘state a claim to relief that is plausible on its fagshi€roft v. Igbal, 556

U.S. 662, 678 (2009) (quoting Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007)). The

Court must take all allegations in the complaint as true, and draw all reasonat#aasst in the

plaintiffs’ favor. See Aktieselskabet AF 21. November 2001 v. Fame Jeans, In€.3625,15

(D.C. Cir. 2008). Here, the argments raised with respect to dismissal have less to do with the
factual content of the complaint and much more to do with the procedural tangle presehiged by
case, given the related litigation in the MDL case and the ongoing prdliageHills estaten the
D.C. Superior Court. The defendant argues, first, that this complaint was filedlan tor
improperly challenge¢he estate’s disallowance of the probate cJamviolation of theRooker-
Feldmandoctrine, the Antinjunction Act, and the probate exception to federal jurisdiction.
Second, the defendant argues that the complaint is duplicative of the New Jerseyntaangl
must be dismissed under the fifk¢d rule. Finally, the defendaatgues that dismissal is required
because she was nanhely served with the complaint and the summons as required by Federal
Rule of Civil Procedure 4(m).

A. “PROBATE” CLAIM

The defendant spends much of Hmefing arguing that the plaintiffs’ complaint
improperly raisessome kind of “probate” clainor atemps to challenge the representatsve

decision to disallow thereditor’sclaim thatthe plaintiffs brought against the estai¢he probate

to the ruling of the D.C. Court on any overlapping probateessand would reserve “ruling on the Estate’s motion
to dismiss the amended complaints pending resolution of those issues IhQh litigation.” MDL Order on
Consolidated Mot. to DismigECF No. 282] at 6-7 n.9. Hence, resolution of the defendantwtion todismiss is
not only necessary fdhis case, but appears to be needed to allow the claims in the MDL court dgahiiistestate

to move forward.



court At the outset, it is worth noting that the only mention of probate or probate proceedings
the complainappears in footnote $hich states in relevant part:

To ensure that any future judgment against Mrs. Hills/the Decedent would be
enforceable against the Decedent’s estate, Plaintiffs filed a creditor’'s alaim i
D.C. Superior Court’s Probate Division, which Mrs. Hills disallowed on July 23,
2015. The D.C. Probate Code requires that following a disallowance, a claim
be filed in the D.C. Superior Court [or] another court of competent jurisdiction.
Although plaintiffs believe that their existing complaigaast Chiquita and
others fulfills this requirement, out of an abundance of caution, Plaintiffs submit
this Complaint, which has been modified to name only Carla Hills as the
Defendant.

Compl. [ECF No. 1pt3 n.3. The actuallaimsasserted in the bodyf the complaint, however,

are tort claims brought undtére ATS, the TVPA, andtateand Colombiariort law, identical to
those claims being litigated before the MDL court. Indeed, at the hearing on thia,ootinsel

for the defendant appeared toegthat the defendant’s concern on this “probate” issue was caused
by the language in footnote 3, not anything else in the complaint. Hrg. Trans. [ECF Bfe.13[A
56:23.

The plaintiffs argued both in their briefing and at oral argument that the inclusion of
footnote 3 in their complaint was not intended to raise any claims with resptxt probate
proceedingor the estate’s disalvance of their probate claim. Looking at the complaint, the
Court is inclined to agreeThe complaintfootnote inclued,does not ask the Court to overturn
the disallowance of the probate claim, nor does the complaint ask for an injunctinst dlge
probate court-indeed, there is no state court actiamneto challenge and no action against a state
court is being sought. Moreovehetmere fact that the decedent’s estate is a party to theocase
that probate proceedings have commenced elsewtiees, not automatically render the case

barred by the probate exception to federal jurisdictifeeMarshall v. Marshall547 U.S. 293,

31112 (2006) (“[T]he probate exception reserves to state probate courts the probate oe@nnulm



of a will and the administration of a decedent’'s estate; it also precludesl feders from
endeavoring to dispose of property that is indhstody of a state probate court. But it does not
bar federal courts from adjudicating matters outside those confines and athaithia federal
jurisdiction.”).

In short, he plaintiffs do not appear to be raising any claims that a federal courbtcan
adjudicate or asking for any relief that a federal court cannot givieh is presumably why the

defendant has noaised these same arguments basdfamkerFeldmaror theprobateexception

against the identical complaint before the MDL court, imcivlthe Hills estate is also a defendant.
The Court agreds the abstraatith the defendant that the question of whether the plaintiffs have
properly asserted a probate claim against the Hills estate in the D.C. prabais aanatter for

the probatecourt to decide, but that is not the questioespnted by thisomplaint. Indeed, it is

not even relevardt this timewhether the plaintiffs may assert a claim in probate against the estate

goes to the plaintiffs’ ability toecoverona judgment agast the estate-a judgmentvhich they

do not yet have, either in this case or in the MDL dadthe complaininsteadraises issues of
liability in the first instance: whether the defendant is liable for the plaintiffs’ injunigis@ out
of Chiquita’sallegedpayments to the AUCArguments about recovery throughobate are not
an appropriate challenge to federal jurisdiction over these liability claims.
B. SERVICE OF PROCESS
The defendant also argues that the complaint must be dismissed purdteadrad Rule
of Civil Procedure 1()(5) because the plaintiffs did not properly serve the complaint and the

summons within the 120 dagsenrequired byRule4(m).* Rule 4 provided

3 The Court expresses no view as to whetimefiling this complaintthe plaintiffs havepropely preserved
any futureprobateclaim against the estate under the D.C. Probate Code.

4 At the time this complaint was filed in September 2015, the time pesicgbfvice was 120 days after the
date the complaint was filed. The amendments to the Federal Rulestediidffect December 1, 2015 changed the
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If a defendant is not served within 120 days after the complaint is filed, the

court—on motion or on its own after notice to the plairti#inust dismiss the

action without prejudice against that defendant or order that service be made

within a specified time. But if the plaintiff shows good cause for the &ilue

court must extend the time for service for an appropriate period.
Fed. R. Civ. P4(m). Where service of the complaintaballenged, the plaintiff bears the burden
of establishing compliance with the relevant provisions of Rule 4 and any other laleplaa.
Light v. Wolf, 816 F.2d746, 751 (D.C. Cir. 1987)Here, the complaint was filed on September
29, 2015, making the deadline for service January 27, 2016. Compl. [ECF NBlalitiffs
submitted a declaration indicating that a copy of the complaintwvailed to defense counsel the
day it was filed, which the defendant does not appear to dis@deDecl. of Upasana Khatri
[ECF No. 15]7 2. Formal servicehowever, was not completed uriarch 23, 2016well past
the 120-day deadlineMot. to Dismis [ECF No. 8-1] at 21.

The formal service requirement is not a “mere technicaligdy court “lacks personal

jurisdiction over a defendant until service has been properly effecBddém v. UnknownJ.S.

Dep't of the Interior Emg, 24 F. Supp. 3d 97, 102 (D.D.C. 2014). Rule 4 mandates, however,

that an extension of time be granted where good cause for the delay in seshioen,andin
this Circuit, Rule 4(m)has been interpreted gove courts discretion to extend the time pwehere

good cause is not showrBGeeMann v. Castiel, 681 F.3d 368, 37 (D.C. Cir. 2012) (“The

Advisory Committee note for Rule 4(m) instructs that the district court has disctetetend
the time for effecting and filing proof of service even if the plaintifsfeo show ‘good cause.”);

Bloem 24 F. Supp. 3d at 101-02; Rynn v. Jaffee, 457 F. Supp. 2d 22, 24 (D.D.C.1200E0N

time for service from 120 days to 90 days. These amendments govern pactiing only “insofar as just and
practicable.” See Order Amending the Federal Ras of Civil Procedure(Apr. 29, 2015), available at
https://www.supremecourt.gov/orders/courtorders/frcvl5(update) A@R23. For the reasons explained here
however, the result on the service of process issue sathe wiether the Court applies the 8@y or 90day time
period. See, e.g.Bryant v. Citigroup, InG.No. 5:15cv-411 (MTT), 2016 WL 1056575t *2 n.3 (M.D. Ga. March
16, 2016)Carlos v. York Cnty.No. 1:15cv-01994, 2016 WL1706163, at *4 n.5 (M.D. Pa. Apr. 27, 2016).
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v. Ashcroft, No. 041158 (RMU), 2008VL 2073752, at *3 (D.D.C. Aug. 17, 200%ee alsalB

Charles Alan Wright & Artar R. Miller, Federal Practice and Proced&#&137 (4th ed. 2016)

(“[T]he overwhelming majority of federal courts and dicta from the Supr@wurt embrace the
view that a district court has discretion.to allow a plaintiff to cure a defect in service of process
even in the absence of good cause@ood cause exists where “some outside factorather
than inadvertence or negligence, prevented servidtahn 681 F.3d at 374 (internal quotation

marks omitted{quoting Leponéddempsey v. Carroll §. Com’rs 476 F.3d 1277, 1281 (11th Cir.

2007)) Other relevantactors to consider in extending the time for service includether the
statute of limitations would bar refiling of the complaint, whether the defenddatspded to
evade servicewhether the plaintiffs are pro se litiganend whether the plaints diligently
attempted to effect servicé&ee, e.g.id. at 376.

Here, the Court need not decide whether the plaintiffs have demonstrated good cause
mandating an extension of the time for seniimxause thelyave shown sufficient reason for the
courtto exercise its discretion to extend the tirfie plaintiffs submitte a declaration explaining
that counsel was informed by the Clerk’s Office that a summons could not issuéen@burt
ruled ontheplaintiffs’ motion to proceed pseudonymousywhich time the plaintiffs would have
to refile their complainand request issuance of the summaddscl. of Upasana Khatri [ECF No.
15] 113. The plaintiffs filed themotionto proceed pseudonymously on October 2, J&TH No.
3], but the Court did rtaule on it until five months lateseeMarch 3, 2016 Minute OrderOn
March 14, shortly after the Court ruled on the motibwe, plaintiffs agan contacted the Clerk’s
Office and were instructed to file a request for a summons, which the plaintiffs diantieedsy.

Decl. of Upasana KhatfECF No. 15]f 7; Request for SummofiSCF No. 5]. The summons



issued the next dawand service was accomplished eidays later, on March 235eeSummons
[ECF No. 6]; Mot. to Dismiss [ECF No. §-a&t 21.
The defendant argues that we have only the plaintiffs’ word regarding the coratiansc

with the Clerk’'s Gfice, but unlike the case on which the defendant reliested States ex rel

Cody v. Computer Sciences Cq46 F.R.D. 22 (D.D.C. 200he plaintiffsherehave submitted

a declaration detailing these communications in support of theirsaggpoto the motion to
dismiss. Cf. Cody 246 F.R.D. at 27 (“Although counsel for tipaintiffs assert in their
opposition . . that he had attached to the opposition an affidavit detailing his communications
with the Clerk’s office. . .no such affidavit has ever beg@nesented to the Court. .[T]he
plaintiffs have not substantiateheir allegation.”). The defendanhas not presented any reason
for the Court to disbelieve this evidence, and the plaintiffs’ assertions areteohsigh what
appears on the dockeThus, it appears that the plaintiffs were diligent in pursuingaisse and
service of the summons, atitht the Court may bear somesponsibilityfor the delay.See, e.qg.

Lujano v. Omaha Public Power Dist., 30 F.3d 1032, 1@ Cir. 1994)(finding good cause

where magistrate judge failed to issue sumswithin 120 days and plaintiffias diligent in
inquiring about status of his cas€)he defendant, meanwhile, was not prejudiced by the delay,
having received copy of the complaint the day it was filethdeed, the defendant participated
in this caseorior to service of the summorseeStipulationRe: Rule 23 [ECF No. 4]SeeRynn,
457 F. Supp.2d at 24 (considering prejudice to the defendant in finding that extension of time was
warranted)Ashcroft 2005 WL 2073752, at *3 (noting prejudice to the defendaat fastor to
consider).

The plaintiffs, on the other hand, likely woldd prejudiced by a dismissal. The statute of

limitations has nowun on many of their claims, aadthough the plaintiffs seek equitable tolling



based on a variety of circumstancexludingChiquita’s concealment of its activitipseePIs.’
Opp’n [ECF No. 14] at 2#36, further delay resulting from dismissal would likely hinder their

ability to refile their claimsand toll the statute of limitationsSee, e.g.Mann 681 F.3d at 376

(identifying a statute of limitations bar as a relevant facta@inoge v. United State$87 F.3d

1188 1198 (9th Cir. 2009)(noting that an extension of time is appropriate where statute of

limitations would prevent refiling of the codgint); Rhodan v. SchofieldNo. 042158 (TWT),

2007 WL 1810147 at *5 (N.D. Ga.June 19,2007) (expiration of statute of limitations was

sufficient to establish good cause for an extensiéafier v. District of ColumbiaNo. 051563

(PLF), 2006 WL 3254491, at *7 (D.D.C. Nov. 8, 2006) (granting extension where plaintiff's error
in serving process was “reasonable” and where statute of limitations waufdab@iff from
refiling). Because jurisdiction over the defendant is contested in the MDL court|atingffs
could be left without a forunt this case is dismissed and they are unable to refile.

In light of these considerationthe Court will not dismiss the complaint for untimely
service. A extension of time is appropriate, and the Court witbeectively extend the time for
service and deem thedvth 23, 2016 service timelynder Rule 4(m). SeeTafler, 2006 WL

3254491, at *5 (granting extension retroactivey@izaGonzalez v. South American Restaurants

Corp, 293 F.R.D. 7576 (D.P.R. 2013)starting 126day filing period on day plaintiff received
summons from clerk’s office).

C. FIRST-FILED RULE

The fact remains, however, that the complaint the plaintiffs have filed in thigdistr
duplicative of the complaint already being litigatedthe MDL court, although thie are other
defendants also named in the MDL action. The defendant thus argues that the complaint should

be dismissed under tlse-called ‘first-filed” rule. Under this rule, district courts have discretion
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to stay or dismisa pending action in favor of a factualiglated action in another foruntee,

e.g, Handy v.Shaw 325 F.3d 346, 349 (D.C. Cir. 2003). Moreover, “[tlhe usual rule in this circuit

has been that where two cases between the same parties on the same cause of action are
commenced in two different Federal courts, the one which is commenced fodie allowed to

proceed to its conclusion first.UtahAmerican Energy, Inc. W.S. Dep’t of Labor, 685 F.3d

1118, 1124 (D.C. Cir. 2012)nternal quotation markemitted) The firstfiled rule, however,
should not be applied by rotdd. In deciding whether to allow secondfiled case to proceed
despite the pendency of a parallel case elsewhere, district courts may regtercequitable
factors such as howase together in time the actions were filed, whether thefiiirsg plaintiff
filed a declaratory judgment action in the face of an impending suit, wheéh@rsthaction was
filed in the midst of goodaith settlement discussions, how far each casepnogressed, and the

respective convenience and efficiency of each for8ee, e.q.Stone & Webster, Inc. v. Georgia

Power Co., 965 F. Supp. 2d 56,-6Q (D.D.C. 2013) (discussing equitable factors to be
considered).

Here, there is little doubt thgpplication of the firsfiled rule is appropriate. The plaintiffs
acknowledge that this complaint is duplicativ@ompl. [ECF No. 1] at 3 n.3nd there are no
equitable factors that weigh in favor of allowing litigation to proceed in this nase Thecases
against Chiquita and its officers were consolidated into a uighiict litigation precisely for
purposes of efficiency, and the MDL court has already lived with these sams fdagght years
Litigating this casewould undermine the efficiegcthat has already been achieved by
consolidating these cases, and would likely raise troubling issues of prectutiienMDL case.
Thus, the only issue to be decided is whether, as a result of tHdddsule, this case should be

stayed pendig developments in the MDL cas® insteaddismissed.Unsurprisingly, the defendant
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argues that a stay is unnecessary, and that dismagza@per because “there will be nothing left
of plaintiffs’ claims” once the MDL action concludes. Mot. to Dismiss [EQF &1] at 21.

But there are equitable factors here that weighfavor of a stay rather than outright
dismissal. The defendant @illenges personal jurisdiction in the MDL actioBeeMDL M ot. to
Dismiss [ECF No. 96]. Hence, if that case is dismissed on personal jurisdiction grounds,
dismissal here would leave the plaintifighout a forum and they woulake further prejudiced by
the continued running of the statute of limitations on their claifeePIs.” Opp’'n [ECF No. 14]
at 19-20. But the defendant does not challenge personal jurisdiction in this district, nfaging t
districta viable alternate forum. Several circuitsave held that it is an abuse of discretion for a
district court to dismiss a seccfited case where jurisdiction is challenged in the fiilsd action,

or where dismissal would othweise adversely affect a partyiaterests. See, e.q.Baatz v.

Columbia Gas Transmission, LLC, 814 F.3d 785, 795 (6th Cir. 2016) (“Therivaal possibility

of a successful jurisdictional challenge suggests that this case should nbebawdismissed.”);

Alltrade, Inc. v. Uniweld Prods., Inc., 946 F.2d 622, 629 (9th1881) (“[W]here the firsfiled

action presents a likelihood of dismissal, the sedded suit should be stayed, rather than

dismissed.”)Asset Allocation & Mgnt. Co. v. W.Emgts. Ins. Co., 892 F.2d 566, 571 (7th Cir.

1990) (“[W]hy take chances? K simpler just to stay the second suit.”).

Accordingly, the Court will stay rather than dismisstaction, pending developments in
the MDL case.Likewise, the Counvill not address at this tim@osearguments for dismisstiat
are duplicative of thdefendant'sarguments raised before the MDL court.

. CONCLUSION

For the foregoing reasons, it is hereby

ORDERED that defendant’s motion to dismisO&NIED; it is further
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ORDERED that proceedings in thisaseareSTAYED perding further order of th€ourt;
and it is further

ORDERED that the parties shall submit a joint status report every 90 days updating the
Court on the ongoing proceedings in the mdisitrict litigation.

SO ORDERED.

/sl
JOHN D. BATES
United States District Judge

Dated: November 152016
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