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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

OLIVER M. BOLING,
Plaintiff,

Civil Action No. 15-1628BAH)
Chief Judge Beryl A. Howell

UNITED STATES
PAROLE COMMISSIONet al,

Defendans.

MEMORANDUM OPINION

Thepro seplaintiff, Oliver M. Boling, a District of Columbia prisoner currently
incarcerated at the Federal Correctional Institution in Estill, South Carlgteuited this
lawsuit against siemployees of the United States Parole Commission (“Commission”) and a
case manager at the Bureau of PrigoBOP”), alleging that thegngaged in a conspiracy to
deprive him of certain constitutional rights and to commit fraud during parole progsedi
January 2005He seeks equitable relief and monetary damages.

Pending before the Court iset defendantsnotion to dismisshe complaintpursuant to
Rules 12(b)(1) and 12(b)(6) of the Federal Rules of Civil Proceddeés.” Mot. to Dismiss,
ECF No. 14Upon consideration athe defendants’ otion and eply, ECF No. 18, anthe
plaintiff's opposition, ECF No. 16, and surreply, ECF No.t#8,Courtfinds thatmost of the

plaintiff's claimsare barredyy sovereign immunit@ndres judicata and thaemainingpersonal-
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capacity clains arefrivolous. Accordingly, for the reasons explained more fully betbe,
defendantsimotionis grantecbn those groundandthis caseis dismissed
. BACKGROUND

A. Factual Historyand Prior Adjudication of the Plaintiff's Claim s

The allegations in the prolix complaint aleetchyanddifficult to follow but

nevertheless make clear that the clapedain to events beginning in January 2005, when the
Commission as the authority over D.C. parolees and supervisegsnded thelpintiff's
presumptive parole dat# April 9, 2005, and rescheduled him frarole reconsideratian
December 2018'15-year setoff”) SeeNot. of Action, ECF No. 14-at 4 Compl. at 8-11, ECF
No. 1. Thee eventsinderlyingthe paintiff’'s instant complaintlao prompted his prior actions.
Thus, tke detailechistory set out belowy theUnited States Court of Appeals for the Tenth
Circuit in the plaintiff'sappealfrom the District of Kansasdenial ofhis 2007habeagpetitionis
pertinent background to the Commission’s actions challenged in the instant complaint.

Mr. Boling was convicted of sodomy in the District of Columbia in 1976. In
1983, he was convicted of assault with a dangerous weapon. At that time, a

1 Resolution of the pending motion on these grounds renders unnecessatgratios of the defendants’ more
nuanced arguments that the complaint “is untimely” because, “[b]y msagwission, Plaintiff's claims accrued in
2005” Mem. of Pts. & Auth.in Supp.of Defs.” Mot. to Dismiss (“Defs.” Mem.”), at 2, ECF No. 14. This de&n§
untimeliness is predicatexh federal and local statutes of limitations set out at 28 U.S.C. § 2401 anGda€8 12
301, respectively.SeeDefs.” Mem. at 810. Although the federal statute of limitations bars civil actions against the
United States not “filed within six years after the right of action accrties filing time is tolled for “any person
under [an undefined] legal disability . . . at the time the claim accrue$hiae years after the disability ceases.” 28
U.S.C. 8 2401(a). In additiothe defendants assert that the plaintiff's “purported indiviekggacity constitutional
tort claims” are barred under the District of Columbia’s statute ofdiions because these claims “were brought more
than three years after the events giving riseeéothDefs.” Mem. at §citing D.C. Code 8 1:301(8)) The defendanis
howeverhave not addressed either statute’s tolling provisiorthis regard, the District’s provision specifically lists
“imprisoned” as a disability that entitles a plaintiffrt@intain an action once the disability is removed. D.C. Code §
302(a)(3). From all indications in the record, the plaintiff has beercieieaed since 2005. At least as to the personal
capacity claims, then, the “statute of limitations . . . has ebbggun to run[.]"Jones v. Kirchner835 F.3d 74, 82
(D.C. Cir. 2016)see id.at 81 (“[T]he District tolls the statute of limitations for causes of action thati@athile a
plaintiff is imprisoned, beginning at the time of his or her arrestTolling stops when the plaintiff is released[.]”)
(citations omitted)).



D.C. court sentenced Mr. Boling to a prison term of 23 years and 8 months
to 71 years and 6 months. In February 1999, the District of Columbia Board
of Parole (D.C. Board) released Mr. Boling, subject to et period of
supervison, until June 2047. Within months of Mr. Boling's release, D.C.
authorities arrested Mr. Boling after he allegedly struck his wife avithne

and hit her with his fists. Assault charges against Mr. Boling were ultimately
dismissed. However, on April 13, 1999, the D.C. Board issued a parole
violation warrant, citing Mr. Bolings alleged assault on his wife and failure

to abide by all laws as a violation of the conditions of his parole.

Mr. Boling's wife moved to Connecticut and obtained a tempqrantective
order that prevented Mr. Boling from visiting her. Authorities in Connecticut
arrested Mr. Boling later in April 1999 after he initiated another encounter
with his wife. As a result of that incident, Mr. Boling was convicted of
violating a protective order and disorderly conduct, and a Connecticut court
sentenced Mr. Boling to a term of imprisonment of approximately one year.
Per the terms of the D.C. BoasdApril 13, 1999, parole violation warrant,
the United States Marshals Service transpoi&d Boling back to the
District of Columbia after he completed his Connecticut sentence in February
2000. In July 2000, the D.C. Board revoked Mr. Bolghgarole and set a
hearing date foreconsideration of Mr. Boling’s parole. In July 2001, the
D.C. Board transferred Mr. Boling to the custody of the Bureau of Prisons.

In December 2003, the Commission held a hearing at which it considered
whether to continue Mr. Boling's imprisonment. Among other things, the
Commission took note of Mr. Boling's assaaflhis wife within two months

of his release in 1999. After determining that Mr. Boling should not be
paroled at that time, the Commission was faced with the task of setting a new
date for reconsideration of Mr. Boling's parole status. The Commission
guidelines calculation yielded a recommended reconsideration date6éf 48
months. However, the Commission concluded that Mr. Boling’s return to
violent criminal activity indicated that he posed a more serious risk than its
guidelines calculations suggestéatcordingly, the Commission's decision,
rendered in a Notice of Action dated December 19, 2003 (December 2003
Notice of Action), set a reconsideration date of 72 months.

In March 2004, Mr. Boling filed a petition for a writ of habeas corpus under
28 U.S.C. § 2241. His petition challenged the December 2003 Notice of
Action. In November 2004, while Mr. Boling’s petition was pending before
the district court, the Commission held another hearing to reconsider the
December 2003 Notice of Action. The Commissioonsidered newly
received reports that Mr. Boling had threatened to kill or harm his wife and
harm her family on numerous occasions. The Commission also took into
consideration the newly reported fact that Mr. Boling had previously
attempted to kill his vie by physically attacking her on more than one
occasion. In light of this information, the Commission entered a Notice of



Action, dated January 5, 2005 (January 2005 Notice of Action), which

extended Mr. Boling'garole reconsideration date to Decemb@t& The

January 2005 Notice of Action voided the December 2003 Notice of Action.
Boling v. Mundt 261 Fed. App’x 133, 135-36 (10th Cir. 2008).

The Tenth Circuit considered the meritdleé gaintiff's claims grounded upon “the
decision of [the] Commission to revoke his parole and defer reconsideration of pamid bey
length of time recommended under the Commission’s guidelindsdt 135. Agreeing with the
district court, the Tenth Circuibund no merit tahe paintiff's argument that the Commission
had violated thex post factelause by applying its guidelinésther than the appropriate laws
in effect when [Plaintiff] committed his first offense in 1976d. at 137. That couftrther
found “no legal support” fothe gaintiff's argument that the Commission had impermissibly
departed upwardly from its guidelines “by considering conduct that did not resultimiat
conviction,” and no factual support ftire gaintiff's argument that the Commission had
“impermissibly ‘double counted’ his offenses” by using the same inform&bamake two
distinct determinations.’Id. at 138. The Tenth Circuit suggedthat the Commission’nding
of a pattern of behavior to warramionger rancarceration periodecessarily required
consideration of overlapping events, and agreed with the district“toafitin this case, ‘[t]he
Commission [had properly] departed from its guidelines based on the extent, reggatgion,
and timing of [Mr. Boling]'s assaultive and threatening behavior which was not @dbqtaéen
into consideration by the calculation of [Mr. Boling]’s guideline randd.”(record citation

omitted; alterations in originaP).

2 The defendants point out that “Plaintiff has litigatieid claim inalmost too many other cases to count throughout
the Country,” Defs.” Replyo Pl.’'s Opp’n to Defs.” Mot. to Dismiss (“Defs.” Reply&t 5 ECF No. 18,noting in
addition to the Tenth Circuit caghe plaintiff's cases iBoling v. Williamson305 Fed. Apjx. 7, 8 (3d Cir. 2008)
(citing Boling v. Smith277 FedApp'x 174, 176 n.1. (3d Cir. 2008)Boling v. Rivera2011 U.S. Dist. Lexis 143212
(D.S.C. Dec. 13, 2011(surveying the plaintiff's habeas filings in different juridgébas since 2004 and dismissing
the case “as an abuse of the writ")), Defs.” Mend mi4,andBoling-Bey v. United States Pard@®omm’n,2006 U.S.
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B. The Instant Lawsuit

The paintiff filed this civil action in October 2015 against the following individuals in
their individual and official capacities: Pamela Posch and Helen H. KrapelsdbatHied as
“Gen. Counsel, USPC”; Steve Husk, Rob Haworth, Kathleen A. Pineledfety Kosbar, all
identified as “USPC Examiner”; and Michael Gray, identified as “B@F. Worth Case Man.”
Compl. at 7 (Caption). The gaintiff alleges that the individual defendants “each knowingly and
intentionally conspired together to violateghFifth, Fourteenth, and Eighth Amendment
Constitutional Rights in violation of 42 U.S.C. Section 1985(3) [and] Section 1986],]” as well as
“18 U.S.C. [§] 241 and 242[.]" Compl. at 5.

In addition,the gaintiff accuseg&xaminer Kosbar of carrying otd fraudulent scheme”
when he allegedly introdedatthe parole reconsideration hearingnducted in July 2004an
audio tape taken the morning of the hearing by Plaintiff's wife.” Compl. at”&tér the
plaintiff objected tdKosbar’s use ofthe phony tape taken the day of the hearimhg, tlaims that
Kosbar postponed the hearinigl. at4. Four months later, in November 2004, Examiner
Haworthallegedly“illegally conducted a hearing without Plaintiff present and Ordered et [
do a 15 year reconsideration pursuant to 28 U.S.C. 2.28(f) § 2.12(b) until 2018 with interim
hearings.”Id. The paintiff accuses the defendants generafl{fraud, fraudulent concealment,
forgery, falsifying evidence, perjury, [and] obstruction of justice.” Cow#l5. He seeks
among other equitablelief, “to be placed on the next parole dockeiytdcompensatory

damages totaling $50,000,00@. at24-27.

Dist. Lexis 21038 (D.D.C. 2®) (transferring Plaintiff's habeas action alleging the identical claisedhhere against
the same Defendants to the District of KansBgfs.” Mem. at 4 n.5.

3 Thedefendants indicate that “that Defendant Posch employment with the &i8R@ in approximately 2006;
Defendant Haworth in 2010; Defendant Pinner in 2007; Defendant Kostbar in 2@@8yiahael Green in
approximately 2004.” Defs.” Reply at 4 n.4.



. APPLICABLE LEGAL STANDARD S
A. Federal Rule of Civil Procedurel2(b)(1)

To survive a motion to dismiss under Rule 12(b)(1), the plaintiff bears the burden of
demonstrating the coust'subjecimatter jurisdiction over the claims assertéapaio v. Obama
797 F.3d 11, 19 (D.C. Cir. 2015):Féderal courts are courts of limited jurisdacti’ possessing
‘only that power authorized by Constitution and statuteGtinn v. Minton568 U.S. 251, 256
(2013) (quotingKokkonen v. Guardian Life Ins. Co. of A1l U.S. 375, 377 (1994)). Indeed,
federal courts are “forbidden . from acting beyond our authorityetworkIP, LLC v. FCC
548 F.3d 116, 120 (D.C. Cir. 2008), and, therefore, have “an affirmative obligation ‘to consider
whether the constitutional and statutory authority exist for us to hear epaledis James
Madison Ltd. ex rel. Hecht v. Ludwi§2 F.3d 1085, 1092 (D.C. Cir. 1996) (quotihegrbert v.
Nat'l Acad. of Scis 974 F.2d 192, 196 (D.C. Cir. 1992Absent subject matter jurisdiction over
a case, the court must dismissAtbaugh v. Y & H Corp 546 U.S. 500, 506-07 (2006); Fed. R.
Civ. P. 12(h)(3) (requiring dismissal of action “at any time” the court detesninacks subject
matter jurisdiction).

When considering a motion to dismiss under Rule 12(b)(1), the court must accept as true
all uncontroveted material factual allegations contained in the complaint and “ ‘construe the
complaint liberally, granting plaintiff the benefit of all inferences that caseowed from the
facts alleged’ and upon such facts determine jurisdictional questidns.Nat'l Ins. Co. v.

FDIC, 642 F.3d 1137, 1139 (D.C. Cir. 2011) (quotirigomas v. Principi394 F.3d 970, 972
(D.C. Cir. 2005)). The court need not accept inferences drawn by the plaintiff, howdwvesegif t
inferences are unsupported by facts allegedarctmplaint or amount merely to legal

conclusions.See Browning v. Clintqr292 F.3d 235, 242 (D.C. Cir. 2002).



Moreover, in evaluating subject matter jurisdiction, the court “may cansideerials
outside the pleadings.Am. Freedom Law Ctr. v. Oban®21 F.3d 44, 49 (D.C. Cir. 2016);
Settles v. U.S. Parole Comnm#29 F.3d 1098, 1107 (D.C. Cir. 2006erbert 974 F.2d at 197
(in disposing of motion to dismiss for lack of subject matter jurisdiction, “whemseary, the
court may consider the complaint supplemented by undisputed facts evidenced in theorecor
the complaint supplemented by undisputed facts plus the court’s resolution of dispistéd fac

Where, as here, a defendant files a motion to dismiss under both Rule 12(b)(1) and Rule
12(b)(6), the Rule 12(b)(1) grounds for dismissal are examined first “as subject matter
jurisdiction presents a threshold questio&l’Paso Natural Gas Co. v. United StatéS0 F.3d
863, 874 (D.C. Cir. 2014xiting Kim v. United State$32 F.3d 713, 715 (D.C. Cir. 2011) and
Steel Co. v. Citizens for a Better Eng23 U.S. 83, 94-95 (1998)pee also Schmidt v. U.S.
Capitol Police Bd 826 F. Supp. 2d 59, 64 (D.D.C. 2011) (noting that “court must first examine
the Rule 12(b)(1) challenges” because a disal for lack of subject matter jurisdiction may
render “the [other] accompanying defenses and objections [ ]| mo@tjti)ions and internal
guotation marks omitted).

B. Federal Rule of Civil Procedure 12b)(6)

To survive a motion to dismiss under Rule 12(b)(6), the “complaint must contain
sufficient factual matter, accepted as true, to state a claim to relief thatsbfdan its face.”
Wood v. Moss— U.S. ——, 134 S.Ct. 2056, 2067 (2014) (qudistrcioft v. Igbal 556 U.S.
662, 678 (2009)) A claim is facially plausible when the plaintiff pleads factual content that is
more than “merely consistent with’ a defendant's liability,” but “allolaes ¢ourt to draw the
reasonable inference that the defarida liable for the misconduct allegeddbal, 556 U.S. at

678 (citingBell Atlantic Corp. v. Twomb)y650 U.S. 544, 556-57 (2007¥ee also Rudder v.



Williams, 666 F.3d 790, 794 (D.C. Cir. 2012n considering a motion to dismiss for failure to
plead a claim on which relief can be granted, the court must consider the complaint in its
entirety, accepting all factual allegations in the complaint as true, even ifulaobact, and
construe all reasonable inferences in favor oplamtiff. Twombly 550 U.S. at 559\ urriddin
v. Bolden 818 F.3d 751, 756 (D.C. Cir. 2016) (“We assume the truth of allpledided factual
allegations and construe reasonable inferences from those allegations infépfairdr.”
(citing Sissel v. U.S. Dep't of Health & Human Serv60 F.3d 1, 4 (D.C. Cir. 2014))The
Court “need not, however, ‘accept inferences drawn by [a] plaintifffyahsnferences are
unsupported by the facts set out in the complaimtlufriddin, 818 F.3d at 756 (alteration in
origind) (quotingKowal v. MCI Commc'ns Corpl6 F.3d 1271, 1276 (D.C. Cir. 1994)).
Whenres judicatabars a claim, it is subject to dismissal under Rule 12(b%6k RSM
Prod. Corp. v. Freshfields Bruckhaus Deringer U.S. | 860 F. Supp. 2d 182, 189 (D.D.C.
2011) (“Res judicata is an affirmative defense that is usually pled in a defenaiaswer, but
courts have also allowed parties to assert the defense in a 12(b)(6) motioniss.tigitation
omitted)). A defendant may raise ttes judicatadefense in a Rule 12(b)(6) motion “where [it]
can be established from the face of the complaint, matters fairly incargavéhin it, and
matters susceptible to judicial notitd_ewis v. DEA777 F. Supp. 2d 151, 159 (D.D.C. 2011)
(internal quotations and citations omitted). When ruling on a motion to dismiss under Rule
12(b)(6) onres judicatagrounds, a court may take judicial notice of its own record, public
records from other proceedings, and documents attached as exhibits or incorporetectize
in the complaint, including administrative complaints and ord8es Laughlin v. Holde®23 F.
Supp. 2d 204, 209 (D.D.C. 2013) (taking judicial notice of documents attached to or

incorporated into the complaint, including administrative complairdsdacuments)Hemphill



v. Kimberly-Clark Corp, 605 F. Supp. 2d 183, 186 (D.D.C. 2009) (taking judicial notice of
public records from other proceedings (citation omittegigyerding v. U.S. Dep't of Justice
847 F. Supp. 2d 75, 81 (D.D.C. 2012) (takindigial notice of a cours own records (citation
omitted)).
1. DISCUSSION

Thedefendants contend that thlaintiff's claims should be dismissed on the grounds,
inter alia, of sovereign immunityres judicata and lack of personal jurisdictionlem. of Pts. &
Auth. in Suppof Defs.” Mot. toDismiss (“Defs.” Mem.”), at A5, ECF No. 14 These defense
arguments ardiscussederiatim

A. Sovereign Immunity

Sovereign immunity bars lawsuits against the United Stisgemgenciesnd its
employees sued in their official capacitiabsent a unambiguousvaiver by the federal
government.Fed. Deposit Ins. Corp. v. Meydésl0 U.S. 471, 475 (1994) (“Absent a waiver,
sovereignmmunity shields the Federal Government [from suit].”).; Kentucky v. Graham
473 U.S. 159, 165-66 (1985) (noting that swjainst a government official in his official
capacity “generally represent[s] only another waplefding an action against an entity of
which an officer is an agent,” such that ‘@fficial capacity suit is, in all respects other than
name. . . a suit against the entidy Kim v. United State$32 F.3d 713, 715 (D.C. Cir. 2011)
(holding that “ndBivensclaim is available against [IRS employees] in their official capacities . .
.."); Perkins vAshcroft 275 Fed. App’x. 17 (D.C. Cir. 2008) (“to the extent appellant was
attempting to sue thermer Attorney General in his official capacity, the action is barred by

sovereign immunity”). This means tha waiver of sovereign immunity “must be unequivocally



expressed in statutory text, and [it cannot] be impliddhhe v. Pena518 U.S. 187, 192 (1996)
(citations omitted).

In his complaint, the plaintiff invokes the Constitution, provisions of the Civil Rights Ac
and two federal criminal statuteseeCompl. at 5as thdegalbasis for seeking compensatory
monetary damages from the Commission and the named government officials. Yef, none
these laws relied on by the plaintiffovides a waiver of sovereign immunitr the plaintiff's
claims for monetary relief against the Commission and the individual defendémeg iafficial
capacity

First, the law is welestablished thafongress has not waived the United States’
immunity with respect to tort claims arising under the ConstitutMayer, 510 U.Sat478(“the
United States simply has not rendered itself liablér constitutional tort claini$. Second,

“8 1985 does not waive the federal government’s sovereign immunity, so federal easploy
acting in their official capacities are immune from liability for alleged violationsX885” and

any other provision of the Civil Rights AcRoum v. Busi61 F. Supp. 2d 40, 46 (D.D.C.
2006)(citing U.S. v. Timmon$72 F.2d 1373, 1380 (4 Cir. 1982) (other citation omittedRee
also In re Rodrigue22005 U.S. App. LEXIS 22400 (D.C. Cir. Oct. 14, 2005) (holding that
Congress did notwaive the United States&vereign immunity with respect to [plaintiff's] .
statutory civil rights claimsunder 42 U.S.C. 88 1985(3) and 1®8Bavis v. U.S. Dep’of

Justice 204 F.3d 723, 726 (7th Cir. 2000) (“Sovereign immunity . . . bars 88 1985(3) and 1986
suits broughtigainst the United States and its officers acting in their official capacififiiyd,

the criminal stattes the plaintiff cites]8 U.S.C. 88 241 and 242, do not provide a private cause
of action. See Jackson. Donovan856 F. Supp. 2d 147, 14B.D.C. 2012)(“Plaintiff's claim

of a criminal conspiracy fails because ‘18 U.S.C. 8§ 241 is a criminal statupgakistes no
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basis for an individual to bring a private, civil action’ ”) (Quotilgxander v. Wash. Gas Light
Co., 481 F. Supp. 2d 16, 32 (D.D.C. 200&uckefeller v. U.S. Court of Appeals Office, for
Tenth Circuit Judges248 F. Supp. 2d 17, 23 (D.D.C. 2003) (“[T]he plaintiff is precluded from
asserting any claims pursuant to 18 U.S.C. 88 242 and 371 because, as criminal statdtes, the
not convey a private right of action.”J.hus, the defendants are correct thader Federal Rule

of Civil Procedure 12(b)(1}hese claims must be dismisdedlack of subject matter
jurisdictionsince the United States has not waived its sovereign immupéggDefs.” Mem. at

9-10.

The paintiff’s official-capacity conspiracy claipredicated omllegedfraud and other
deceiful actsfares no better Although Congress has waived the United States’ immunity for
certain torts under the Federal Tort Claims EETCA”), 28 U.S.C. § 1346, theaiver applies
only “under circumstances where the United States, if a private person, woulolé¢olitne
claimant in @cordance with the law of the place where the act or omission occu@@dJ’S.C.

8 1346(b)(1). The FTCA does not authorize the plaintiff's claim, however, since “[UWoter
federal and District of Columbia law, civil conspiracy is not actionable in andetf. itRather,

its purpose is to serve as a device through which vicarious liability for thelyingevrong may
be imposed upon all who are a party tavitere the requisite agreement exists among them.”
Riddell v. Riddell Washington Car@66 F.2d 1480, 1493 (D.C. Cir. 1989) (citations omitted).
This is consistent with the “important civil conspiracy principléhat no conspiracy can exist
without ‘some underlying tortious act.Pencheng Si v. Laogai Research Fou@d F. Supp.

3d 73, 89 (D.D.C. 2014) (quotirtdalberstam v. Welghv05 F.2d 472, 477 (D.C. Cir. 1983)).
The underlying tortious acts alleged here involve fraud and deceptiohgldtif@A expressly

“exempts fraud and misrepresentation from the general waiver of soverenymity”

11



Maxberry v. Dep’t of the Army, Bd. of Correction of Military Reco8&2 F. Supp. 2d 48, 52
(D.D.C. 2013) (citing 28 U.S.C. 8§ 2680(loxljer citation omitted)

Accordingly, ato the claimdor monetary damagesyainsthe Commission and the
individual defendantsn their official capacitythe defendants’ motiono dismisson sovereign
immunity groundsnust be granted.

B. Failure to State a Claim

Construed liberally, the plaintiff also seekenetary damagdsom the individual
defendants in their personal capaciteswell agleclaratory and injunctive reliell of which
claimsthe defendants contend must be dismissed for failure to stiiena ender Federal Rule
of Civil Procedure 12(b)(6)Defs.” Mem. atl3-20. Again, the Court agrees, for the reasons
explained below.

1. The Plaintiff's Claims Are Barred By Res Judicata

“The preclusive effect of a judgment is defined by claim preclusion andpssdlesion,
which are collectively referred to as ‘res judicatardylor v. Sturgell553 U.S. 880, 892
(2008). Claim preclusion “forecloses ‘successive litigation of the wanmype claim, whether or
not relitigation of the claim raises the same issues as the earlier sahit(giotingNew
Hampshire v. Maing532 U.S. 742, 748 (2001)). At the same time, issue preclusion, which was
“once known as ‘collateral estoppel’ andribt estoppel,’ ” bars “successive litigation of an
issue of fact or law actually litigated and resolved in a valid court deternmredgential to the
prior judgment, even if the issue recurs in the context of a different clagmat 892 & n.5
(internal citations and quotation marks omittesde also U.S. Postal Serv. v. Am. Postal
Workers Union553 F.3d 686, 696 (D.C. Cir. 2009) (“Under collateral estoppel, once a court has

decided an issue of fact or law necessary to its judgment, that decisigmenbkude relitigation

12



of the issue in a suit on a different cause of action involving a party to theaBest ¢internal
guotation marks and citation omitted)Jhus, “ ‘[r]es judicata . . bars relitigation not only of
matters determined in a preus litigation but also ones a party could have raise@apitol
Hill Grp. v. Pillsbury, Winthrop, Shaw, Pittman, LL&69 F.3d 485, 491 (D.C. Cir. 2009)
(quotingNRDC v. Thomas838 F.2d 1224, 1252 (D.C. Cir. 1988)).
The doctrine ofes judicataserves to “protect against ‘the expense and vexation
attending multiple lawsuits, conserv|e] judicial resources, and fostaefmeel on judicial action
by minimizing the possibility of inconsistent decisions.Nat'l| Ass'n of Home Builders v. EPA
786 F.3d 34, 41 (D.C. Cir. 2015) (brackets in original) (quofiagor, 553 U.S. at 892 (quoting
Montana v. United Stated440 U.S. 147, 153-54 (1979)). “The objective of the doctrine of issue
preclusion . . .is judicial finality; it fulfills ‘the purposédor which civil courts had been
established, the conclusive resolution of disputes within their jurisdictiovidrhaha Corp. of
Am. v. United State861 F.2d 245, 254 (D.C. Cir. 1992) (quotkgemer v. Chem. Constr.
Corp. 456 U.S. 461, 467 n.6 (1982)
The D.C. Circuit has establishadhreepart standardfor establishing the preclusive
effect of a prior holding Yamaha Corp. of Am961 F.2dat 254.
First, the same issue now being raised must have been contested by the parties
and submitted for judicial determination in the prior case. Second, the issue
must have been actually and necessarily determined by a court of competent
jurisdiction in that prior case. . . . Third, preclusion in the second case must
not work a basic unfairness to the party bound by the first determination. An
example of such unfairness would be when the losing party clearly lacked
any incentive to litigate the point in the first trial, but the stakes of the second
trial are of a vastly greater magnitude.

Id. (citationsomitted). “Significantly for present purposes, courts regularly find that the

resolution of a constitutional claim [withitifie context of a petition for a writ of habeas corpus

can have a preclusive effect on a subsequent section 1983 action thaheassase
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constitutional clainf. Morgan v. United States Parole Commnhio. 14€v-0770, 2016 WL
1312001, at *4 (D.D.C. Apr. 4, 201@)iting Wilson v. Fulwood772 F. Supp. 2d 246, 264
(D.D.C. 2011).

All three requirements are satisfied here and prechalplaintiff's daims. Snce the
plaintiff filed his priorhabeas petition while incarcerated at the United States Penitentiary in
Leavenworth, KansasgeBoling v. Rivera2011 WL 6182124, at *6 n.11 (D.S.C. Dec. 13,
2011), the Tenth Circuand thedistrict court in Kansawere“court[s] of competent
jurisdiction’ to adjudicate theetition SeeRooney v. Sec'y of Armg05 F.3d 1029, 1032 (D.C.
Cir. 2005) (habeas “jurisdiction is proper only in the district in which the immediate . . .
custodian is locategl'{internal citationsaand quotation ntés omitted)). Those courts addressed
themerits of thesame issuesurroundinghe Commissiors 2005decisionthat the plaintiff
raises here

The Tenth Circuitdentified theclaims as arising frorthe Commissiors January 5, 2005
Notice of Action, “which extended Mr. Boling’s parole reconsideration date to Desre2018”
and “voided the December 2003 Notice of ActioBdling, 261 Fed. App’x at 13&ee id at
137 (concludig that “Mr. Boling’s claims effectively attack the January 2005 Notice of Actio
even if they do not explicitly refer to it")The courthen proceeded to address the merithef
plaintiff's claims

First,. . .that the Commission’s application of D.C. law in effect at the time
of his parole revocation (as opposed to the time at which he committed his
crimes) violated the Ex Post Facto Clause of the United States Constitution.
Second, . . . that the Commissionf@vard departure from its own guidelines

in setting his parole reconsideration date violated his right to due process of
law. Third, . . . that the Commission erred in relying on the same factors to

establish his guidelines range and to depart fronrémage.

Boling, 261 Fed. App’'x at 137.
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With respect to thex post factelaim, the Tenth Circuidgreed with the district court
thatthe paintiff had failed* to demonstrate that the Commission’s applicatiofit®bwn]
guidelinessubjected [him] tany significant risk of prolonging his incarceratiord’ (record
citation omitted). With respect to the due process claim, the Tenth Circyiekald the
district court thatthe gaintiff had provided “no legal support” for his argumtrat the
Commissionhad erroneously considered “conduct that did not result in a criminal conviction” to
support the upward departurkl. at 138. Finally, the Tenth Circuit rejected the tlzliadm
alleging“double counting” and agreed with the district court “that, in this case, ‘[tlhe
Commission departed from its guidelines based on the extent, nature, repetitiom,ranoft
[Mr. Boling]'s assaultive and threatening behavior which was not adequakely itato
consideration by the calculation of [Mr. Bolinguideline range.”ld. (record citation omitted;
alterations in original).

The sheer number of opportunities ttre gaintiff has had to litigate the isssiat hand
undermines any notion that preclusion at this juncture woutdK a basiainfairness.™
Yamaha Corp. of Am961 F.2d at 254Thereforethe defendants’ motion to dismiss the

plaintiff's claims for equitable relief ores judicatagroundss granted

4 In 2016, while addressing yet another of the plaintiff's attemptefoew through a motion undéederal Rule

of Civil ProcedureRule 60(b) the Tenth Circuit rejected the plaintiff’'s argument that the Supreme’€dedision

in Peughv. United States—U.S.—, 133 S.Ct. 2072, 2078 (2013}hanged the law, rendering our decision incorrect
and the district court’s decision voidBoling v. Maye No. 163192, 2016 WL 6087650, at *1 (10th Cir. Oct. 18,
2016). The Tenth Circuit expleed: “On the contraryHeugl) endorsed the Supreme Court precedent on which our
prior decision relied. [It] repeated its already existing standard, statihgvhen determining whether there has been
an Ex Post Facto Clause violation, ‘[tlhe relevanésiion is whether the change in law creates a ‘sufficient’ or
‘significant’ risk of increasing the punishment for a given crifn&d’ (quotingPeughat 2083 n.4) (other citations
omitted).
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2. The Plaintiff's PersonatCapacity Claims for Monetary Relief

Monetary relief is not available in habeas corpus proceedimjgonsequently,
resolution of the plaintiff’'s prior habeas petition does not appear topnagasive effect with
regard tahis claims under several provisions of the Civil Rights Act andase criminal
statutesfor damagesgainst the named defendants in their personal capadiertheless,
these aimsaresimply untenable.

In the form complaint filed under 42 U.S.C. § 198 paintiff alleges that the
individual defendants “each knowingly and intentionally conspired together to violgjé-fittin,
Fourteenth, and Eighth Amendment Constitutional Rights, in violation of 42 U.S.C. 81985
[and] § 1986],]” as well as 18 U.S.C. § 241 and 242[.]" Compl. &tle cefendants gue
correctly thaho claim has been stated under § 198&alise thelaintiff has not pledany facts
establishing that he was discriminated against on the basis of hiw rsm®e other recognized
protected classDefs.” Mem. at 9-20 (citingMelton v.D.C., 85 F. Supp. 3d 183, 195 (D.D.C.
2015)andBush v. Butler521 F. Supp. 2d 63, 67-68 (D. D.C. 200%e Griffin v.
Breckenridge403 U.S. 88, 102 (1971) (holding that under § 138%here must be some racial,
or perhaps otherwise clabased, invidiously discriminatory animus behind the conspirators’
action”);, Hoai v. Vq 935 F.2d 308, 314 (D.C. Cir. 1991) (“The scope of section 1985(3) is
limited . . . by the condition that suchrspiracies bémotivated by some cladmsed,
invidiously discriminatory animus.’) (quotingobson v. Wilson737 F.2d 1, 14 (D.CCir.
1984). Further,“[s]ince § 1986 imposes liability upon a person whedlects or refuséto
prevent a wrong under 8§ 1988e] plaintiff’'s 8 1986 claim also fails."Jackson856 F. Supp.

2d at 150. Moreovespsalready explaineduprain Part Ill.A.,the citedcriminal statutesio not
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provide a privateause of actionThis leaves§ 1983, to which the Court now turbst rejects as
a source of liability

Section 198%reates a private right of action against a “person” who is alleged to have
violatedthe plaintiff’'s constitutional rights while acting “under color of . . . any State o
Territory or the District of Columbia.’42 U.S.C. § 1983. Uigh claims are properlyrought
against the person in his or her individual capacige Iqbgl556 U.Sat676(*Because
vicarious liability is inapplicable tBivensand 8§ 1983 suits, a plaintiff must plead that each
Governmenwfficial defendant, through the official’s own individual actions, has violated the
Constitution?”). Thedefendants argue thttey are not subgt to suitin their personal capacity
under § 1983 because they are natesactors SeeDefs.” Mem. atl8-19. They are mistaken.
The D.C. Circuit has held that while the Commission itself is not subject to suit®1A888, a
cause of action. .will lie against the individual members of the Commission when acting
pursuant to the Revitalization Act 8 11231, 111 Stat. at 78&ttles 429 F.3dat 1104(citing
Fletcher v. District of Columbia370 F.3d 1223, 1227 (D.C. Cir. 2004)).

Thesimplefacthere howeverjs thatthe Tenth Circuit has ruled agaitisé paintiff on
themerits of his constitutionand statutorglaims and that ruling has preclusive effect.
Thereforeno basis existsither in law or in facto support an award ofonetary damagasnder
§ 1983, and thiss thetextbook definition of a frivolous claimSee Abiodun v. Holde86 F.

Supp. 3d 11, 13 (D.D.C. 2016A complaint is ‘frivolous where it lacks an arguable basis either
in law or in fact.”) (quotingNeitzkev. Williams 490 U.S. 319, 325 (1989)Hence the Court

will dismissthe plaintiff's personalkapacity clains pursuant to 28 U.S.C. § 1915.

5 The defendants argue correctly that the plaintiff hdsd to carry his burden of establishing this Court’s personal

jurisdiction over the individually named defendants in their personalct#gs, seeDefs.” Mem. at 1112; U.S.
Marshal’s returns of service, ECF Nos. 7, 8, 9 (showing service oégsaiporall defendants at the Commission’s
address), since personal jurisdiction over government officiads belbased on their personal contacts with the forum
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V. CONCLUSION

For theforegoingreasonsthe Court conclude$l) thatsovereign immunity bars the
plaintiff's claims against the United Stajés agency and the individual defendants in their
official capacitiedor monetary relief(2) thatcollateral estoppel precludes thlaintiff's claims
for equitable reliefand(3) thatthe paintiff's personalkapacity claimgor monetary reliefre
frivolous. Accordingly the gefendants’ motion to dismissgsanted.

A separate Ordearonsistent with this Memorandum Opiniail be filed

contemporaneously.

1s1 Beryl A. Howell
CHIEF JUDGE

DATE: November 30, 2017

other than merely using a District of Columbia mailing addresthioagencyseePollack v. Meese737 F. Supp.
663, 666 (D. D.C. 1990) (concluding that the Court had no basis for aggetsonajurisdiction over the warden
of a BOP facility in Springfield, Missouri because he “surely doefstransact any business in the District of
Columbia™); Akers v. Watts740 F.Supp.2d 83, 92 (D.D.C. 20X0yhe mere fact that they are federal government
employees, affiliated with agencibeadquartered or maintaining offices in this district, does not rendersihigiect

to suit in theirindividual capacitiesn the District of Columbia”)Gardner v. United State4999 U.S. DistLexis
2195 *30 (D.D.C. 1999)dismissing the plaintiff's complaint pursuant to Fed. R. CivlEb)(2) because the
defendants were IRS employees located outside the District apdathgff had not demonstrated that anytoé
long-arm statute’s provisions applied to therBven if jurisdictional discovergould cure this defect in the plaintiff's
claims,seeEdmond v. United States Postal Serv. Gen. Cou®48IF.2d 415, 425 (D.C. Cir. 199finding abuse of
discretion in denial of jurisdictional discovery to establish personal jutisdjcthe claims would remain subject to
dismissal.Indeed, iranin forma pauperiproceeding such as this, a complaimbuld be dismisseak soon as feasible
upon determining that it is frivolous or malicious, fails to state anclgion which relief can be granted, or seeks
monetary relief from an immune defendar8ee28 U.S.C. §81915(e)(2) and 8 1915A (directly applicable to this
prisoneg action).
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