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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DAVID T. HARDY,

Plaintiff,
V. Civil Action No. 15-1649 (BAH)
BUREAU OF ALCOHOL, TOBACCO, Chief Judge Beryl A. Howell

FIREARMS AND EXPLOSIVESEet al,

Defendants.

MEMORANDUM OPINION

The plaintiff, David T. Hardya selfdescribed “attorney and internet blogger who
disseminates information relating to firearms law issuesthi@of 4, ECF No. 2, initiatettis
lawsuit against the Bureau of Alcohol, Tobacco, Firearms and Explosive&{J/Alie
Department of Justice (“DOJ”) and DOJ’s Office of Inspector Generald*tlaiming that the
agencies violated the Freedom of Information Act (“FOIA”), 5 U.S.C. § 522, by improperly
withholding responsive documents he requested regarding Adk¢ses on registered
handguns and certain documents “given to” OIG “in connection with” an OIG report os ATF’
National Firearms Registration and Transfer Record (“NFRTRB8eCompl. {1 10, 18, 21.
Pending before the Cowatethe defendants’ Motion for Summary Judgment, Defs.” Mot.
Summ. J. (“Defs.” Mot.”), ECF No. 22, and the plaintiff's cross-motion for summagnmedt,
Pl.’s CrossMot. Summ. J. and Opp’'n to Defs.” Mot. (“Pl.’s Opp’'n”) at 1, ECF No. 24. For the

reasons stated belopth motions are granted in part and denied in part.

L Theplaintiff “agrees that Summary Judgment is appropriate as to” ATE s$irat agency “finally complied
with Plaintiff's FOIA request.” Pl.’s Opp’n at 1. Accordingly, judgmevill be entered in favor of ATF.
1
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BACKGROUND

On March 18, 2015, OIG received a FOIA request from the plaintiff seeking “any
statements, surveys, or reports of interviews given” to OIG “in connection \W&HR@port No.
[-2007-006,” titled “The Bureau of Alcohol, Tobacco, Firearms and Explosives’ National
Firearms Registration and Transfer Record, June 2007,” (the “NFRTR Repdnith kad been
prepared by OIG’s Evaluation and Inspections Division. Compl., Ex. 3, FOIA Requds&i,to O
ECF No. 2-3; Defs.” Mot., Ex. 2, Decl. of Deborah M. Waller (“Waller Decl.”) § 3, ECF No. 22-
2, and Ex. 4, NFRTR Report, ECF No. 22-Zhe report gathered information about the
NFRTR(“NFRTR’), an electronic database tlwaintains records on almost two million weapons
regulated by the National Firearms Act (“NFANFRTR Reporat 2. OIG examined ATF’s
“effectiveness in maintaining the records of registrations and trargfBiiSA weapons in the
NFRTR. . . in response to requests from members of Congress whedeaekd letters from
citizens expressing concern about the accuracy and completeness of the NFRaR3.
OIG’s review included interviews, data analyses and document reviewgc#iomic survey, a
site visit to an NFA Branch, which is responsible for maintaining the NFRTR, and a
demonstration of the NFRTR database. at 2426.

According to both parties, threquested records issue fall into one of three categories:
“(1) records of interviews and notes of telephone interviews, (2) survey resulift sudvey,
survey data summaries, and survey data analysis, and (3) miscellaneous worknipeirsy

indexes of materialand interviews; and summaries of a document and emails that were

2 Deborah Waller is the Government Informat®pecialist and the Freedom of Information Act Officer for
OIG. Waller Decl. 1 1.



reviewed.” Defs.’ Mot., Ex. 3, Decl. of Nina S. Pelletier (“Pelletier D¥81 5, ECF No. 22-3}
see alsd’l.’s Response to Defs.” Stmt. Of Undisputed Material Facts & Pl.’s StnMa@rial
Facts. Supp. Croddot. Summ J(*Pl.’s SUMF”) at 3, ECF No. 24.

In August 2015, OIG prepared a response to the plaintiff's request, advising that OIG
deemed the responsive records “reflect[ive] of the deliberative processesfihand exempt
from disclosure pursuant to the “deliberative process” privilege under ExemptiorCBAbkt,
due to a clerical error, this letter was not actually delivered to the plaintifaéter litigation
had already commenced. Waller Decl. $8;5ee als® U.S.C. § 552(b)(5) (“Exemption 5”)
(exempting materials that are “pdecisional” and “deliberative”).

In January 2016, after litigation in this matter had begun, OIG reviewed sixty dotsume
related to the NFRTReport and “determined that portions of theords that were directly
guoted in the final report could be segregated and released without compromising the
deliberative processes of the OIG.” Waller Dedl. fThe following month, on February 26,
2016, OIG providedhe plaintiff approximately fdy pages of highly redacted documents,
consising of records of interviews from which OIG redacted the location, the participants, the
inspector, and nearly all of the summaries of discussion during the intereghl,’s Mot., EX.

1 at 221, ECF No. 24-1, along with an index of responsive records withheld under claim of
exemption, pursuant tddaughn v. Rosed84 F.2d 820 (D.C. Cir. 1973) (thg¢dughnindex”),
Waller Decl. 7; Pl.’s SUMF at 4, 11 5-6.TheVaughnindexreflects the withholding, in

whole or in part, bYDIG of sixty responsive documents totaling 511 pages, primarily on the

3 Nina Pelletier is the Assistant Inspector General for the DOJ, OIG, &imland Inspections Division,
which conducts reviews of DOJ components and makes recommesdatidimeir improvement. Pelletier Decl. 1
1-2.

4 “A Vaughnindex describes the documents withheld or redacted and the FOIA exeniptioked, and
explains why each exemption applie®tison Legal News v. Samuerg7 F.3d 1142, 1145 n.1 (D.C. Cir. 2015).
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basis of the deliberative process privilege under Exempti@edDefs.” Mot., Ex. 6 Vaughn
Index ECF No. 22-2.

The plaintiff contends that OIG has improperly withheld documents under Exemption 5.
Pl.’s Opp’n at 8-18. If application of this exemption is not declared improfes, plaintiff
requestghat the Court conduct am camerareview of the withheld documents, starting with a
sample of 79 pages, to determine whether they were properly witHdekt. 16.
Il. LEGAL STANDARD

Federal Rule of Civil Procedure 56 provides that summary judgment shall be difanted
the movant shows that there is no genuine dispute as to any material fact and titasnova
entitled to judgment as a matter of lawFep. R.Civ. P.56(a). The moving party bears the
burden of demonstrating the “absence of a genuine issue of material fasfjuedCelotex
Corp. v. Catrett477 U.S. 317, 323 (1986), while the nonmoving partgtpuesent specific
facts supported by materials in the record that would be admissible andridied could enable
a reasonable jury to find in its faveee Anderson v. Liberty Lobby, Inc. (“Liberty Lobhyay7
U.S. 242, 248 (1986Allen v. Johnson795 F.3d 34, 38 (D.C. Cir. 2015) (noting that, on
summary judgment, appropriate inquiry is “whether, on the evidence so vieweaoaable
jury could return a verdict for the nonmoving party’” (quotligerty Lobby 477 U.S. at 248)).
“[T]hese genaal standards und@R]ule 56 apply with equal force in the FOIA context,”
Washington Post Co. v. U.S. Diepf Health & Human Servs865 F.2d 320, 325 (D.C. Cir.

1989), and the D.C. Circuit has observed that “the vast majority of FOIA cases asobed

5 The plaintiff does not dispute that OIG performed a reasonable searcloasdnalclaim that Exemptions 3
and 6were improperly usetb protect the names and identities of certain individuals. Pl.’s Opf@'n lslioreover,
although the plaintiff argues defendants “waived” Exemption 6 insofiarelates to the National Firearm Act
Trade @llectors Associatiofthe defendantgorrectly note thaExemption 6has not been invokedlith respect to
any documents ferencing the NFATCA.SeeDefs.” ReplySupp. Mot. Summ. J. (“Defs.’ Reply”), at412, ECF
No. 27. Thus, the only issue in dispute is whether OIG justifiably withdecuments pursuant to Exemption 5.

4



on summary judgment,Brayton v. Office of U.Srade Representatiyé41 F.3d 521, 527
(D.C. Cir. 2011).

The FOIA was enactedd promote the ‘broad disclosure of Government recdogs’
generally requiring federal agencies to make their recordiglbleato the public on request.
DiBacco v. U.S. Armyr95 F.3d 178, 183 (D.C. Cir. 2015) (citingS.Dep't of Justice v. Julign
486 U.S. 1, 8 (1988)). Reflecting the necessary balance between thespobdiEst in
governmental transparency and “legitimate governmental and privatesisténat could be
harmed by release of certain types of informatidimited Techs. Corp. v. U.S. Dépf Def,
601 F.3d 557, 559 (D.C. Cir. 201@Jteration adoptedquotingCritical Mass Energy Prect v.
Nuclear Regulatory Comm'i975 F.2d 871, 872 (D.C.Cir.1992)), the FOIA contains nine
exemptions set forth in 5 U.S.C. § 552(b), which “@&eplicitly made exclusive. . . , and must
be‘narrowly construed;” Milner v. U.S. Dep’t of Navyyb62 U.S. 562, 565 (2011) (quoti&gvtl.
Prot. Agency v. Mink410 U.S. 73, 79 (1973), afdBl v. Abramson456 U.S. 615, 630 (1982)
see alsdMurphy v. Eec. Office for U.S. Aitneys, 789 F.3d 204, 206 (D.C. Cir. 2018®)itizens
for Responsibility & Ethics in Wash. v. U.S. Diegf Justicg(* CREW?), 746 F.3d 1082, 1088
(D.C. Cir. 2014)Pub. Citizen, Inc. v. Office of Mgmt. & Budg®98 F.3d 865, 869 (D.C. Cir.
2010). “[T]hese limited exemptions do not obscure the basic policy that disclosuregneatys
is the dominant objective of the ActDept of Air Force v. Rosg425 U.S. 352, 361 (1976).

In litigation challenging the suffiency of “the release of information under the FOIA,
‘the agency has the burden of showing that requested information comes within a FOIA
exemption.” Pub. Citizen Health Research Gip.FDA 185 F.3d 898, 904 (D.C. Cir. 1999)
(quotingNiagra Mohawk Power Corp. v. U.S. Dep'’t of Enerjg9 F.3d 16, 18 (D.CCir.

1999); see alsd~ed. Open Mkt. Comm. of Fed. Reserve Sys. v. Mei il U.S. 340, 352



(1979) (agency invoking exemption bears the burden “to establish that the requesteatiofiorm
is exempt”);U.S. Dep't of Justice v. Reporters Comm. for Freedom of P488sU.S. 749, 755
(1989);DiBacco, 795 F.3d at 195CREW 746 F.3d at 108&lec.Frontier Found. v. U.S. Dep’
of Justice("EFF”) , 739 F.3d 1, 7 (D.C. Cir. 2014)ssassination Archives Research Ctr. v.
CIA, 334 F.3d 55, 57 (D.C. Cir. 2003). This burden does not shift even when the requester files
a crossmotion for summary judgment because “the Governmdtitiately [has] the onus of
proving that the [documents] are exempt from disaies while the"burden upon the requester
is merely‘to establish the absence of material factual issues before a summarytidisppdthe
case could permissibly occurPub. Citizen Health ReseardBrp.v. FDA 185 F.3d at 904-05
(alterationgn original) (quotingNat'l Ass’n of Gov't Emg.v. Campbell593 F.2d 1023, 1027
(D.C.Cir. 1978)).

An agency may carry its burden of properly invoking an exemption by submitting
sufficiently detailed affidavits or declarationsyaughnindex of the withheld documents, or
both, to demonstrate that the government has analyzed carefully any mwtbhald, to enable
the court to fulfill its duty of ruling on the applicability of the exemption, and tblerthe
adversary system to operate by giving the requasteruch information as possible, on the basis
of which the requester's case may be presented to the trial Se@dudicial Watch, Inc. v. U.S.
Secret Sery.726 F.3d 208, 215 (D.C. Cir. 2013 FOIA cases, summary judgment may be
granted on thbasis of agency affidavits if they contain reasonable specificity ofl datfaer
than merely conclusory statements, and if they are not called into question bylictorya
evidence in the record or leyidence of agency bad faith(alteration adoptedquoting
Consumer Fed’'n of Am. v. Dep’t of Agrid55 F.3d 283, 287 (D.C. Cir. 2008)Oglesby v. U.S.

Dept of Army 79 F.3d 1172, 1176 (D.C. Cir. 1996) (instructing that agency affidavit “should



reveal as much detail as possible as to the natuhe efdcument, without actually disclosing
information that deserves protection[,] . . . [which] serves the purpose of providing testoequ
with a realistic opportunity to challenge the ageadgcision’(citation omitted); CREW 746
F.3d at 1088 (notmthat agencyg burden is sustained by submitting affidavits that “describe the
justifications for nondisclosure with reasonably specific detail, demoashrat the information
withheld logically falls within the claimed exemption, and are not contredday either contrary
evidence in the record nor by evidence of agency bad faith”) (quadnsgn v. U.S. Dep'of
State 565 F.3d 857, 862 (D.C. Cir. 2009)). While “an agency’s task is not herciiléamiyst
“describe the justifications for nondisdure with reasonably specific detaihd ‘demonstrate
that the information withheld logically falls within the claimed exemptioMurphy, 789 F.3d

at 209 (quotind.arson,565 F.3d at 862). “Ultimately, an agency'’s justification for invoking a
FOIA exemption is sufficient if it appears ‘logical’ or ‘plausible Judicial Watch, Inc. v. U.S.
Dept of Def, 715 F.3d 937, 941 (D.C. Cir. 2013) (quotdgLU v. U.S. Deg of Def, 628 F.3d
612, 619 (D.C. Cir. 2011))arson,565 F.3d at 862 (quoting/olf v. CIA 473 F.3d 370, 374-75
(D.C. Cir. 2007)).

The FOIA provides federal courts with the power to “enjoin the agency from withigoldi
agency records and to order the production of any agency records improperly withrinetiole
complainant,” 5 U.S.C. 8§ 552(a)(4)(B), and “directs district courts to detedrinevovhether
non-disclosure was permissibleElec.Privacy Info. Ctr. v. U.S. Dep’t of Homeland S&&7
F.3d 518, 522 (D.C. Cir. 2015), by reviewing Waughnindex and any supporting declarations
“to verify the validity of each claimed exemptiolgummers v. U.S. Def Justice 140 F.3d
1077, 1080 (D.C. Cir. 1998). As part of this reviewstrict courts also have an “affirmative

duty” to consider whether the agency has produced all segregablexempt information



regardless of whether the FOIA plaintiff has raised this isEliett v. U.S. Deft of Agric, 596
F.3d 842, 851 (D.C. Cir. 2010) (quotiMprley v. CIA 508 F.3d 1108, 1123 (D.C. Cir. 20p7
see als@tolt-Nielsen Transp. Grp. Ltd. v. United Stat&®4 F.3d 728, 734 (D.C. Cir. 2008)
(“[B]efore approving the application of a FOIA exemption, the district cows$t make specific
findings of segregability regarding the documents to be withheld.”) (quStisgman v. U.S.
Marshals Sery.494 F.3d 1106, 1116 (D.C. Cir. 2007)yans-Pac. Policing Agreement v. U.S.
Customs Sery177 F.3d 1022, 1028 (D.C. Cir. 1999) (“[W]e believe that the District Court had
an affirmative duty to consider thegregability issusua sponte.. . even if the issue has not
been specifically raised by the FOIA plaintiffcitations omitted) 5 U.S.C. 8 552(b) (“Any
reasonably segregable portion of a record shall be provided to any person requestiegosdch
after deletion of the portions which are exempt under this subsection.”).
1. DISCUSSION

OIG haswithheld, in full or in part, records responsiveatbthree categories of requested
documents, pursuant to the deliberative process privilege under ExempRetidiier Decl. | 5;
Waller Decl.{118-10. Thecontours of theleliberative process privilegeediscussed first
before turning to whethe&dIG has sustained its burden of showing both that the contested
documents are properly withheld under Exemption Sthatlallreasonably segregable portions
have been disclesl

A. Exemption 5s Deliberative Process Privilege

Intended to protect “open and frank discussion” among government officials to enhance
the quality of agency decisiori3ept of Interior v. Klamath Water Users Protective Ass
(“Klamath Watef), 532 U.S. 1, 9 (2001), Exemption 5 protects from disclosure “agency or

intrasagency memorandums or letters which would not be available by law to a partthather



an agency in litigation witthie agency 5 U.S.C. 8§ 552(b)(5)see alsdudicial Watch, Inc. v.
U.S.Dep't of Def, 847 F.3d 735 (D.C. Cir. 2017) ("Exemption 5 .allows agencies to
withhold information that would in the context of litigation be protected from discdxeay
‘recognized evidentiary or discovery privilege(8lteration adoptedfuotingPub. Citizen, Inc.
v. Officeof Mgmt.& Budget 598 F.3d at 874. Specifically,the deliberative process privilege,
under Exemption 5,protectsdocuments reflecting advisory opinions, recommendations and
deliberations comprising part of a process by which governmental decisions ames@a#i
formulated” Loving v.U.S.Dept of Def, 550 F.3d 32, 38 (D.C. Cir. 2008) (quotiktamath
Water, 532 U.S. at 8).

The deliberative process privilege serves at least three policy purpossthEir
privilege “protects creative debate and candid consideration of alternatives withinnay,age
and, thereby, improves the quality of agency policy decisiodsttian v. U.SDept of Justice
591 F.2d 753, 772 (D.C. Cir. 197&)tations omitted) “Second, it protects the public from the
confusion that would result from premature exposure to discussions occurring befovkdies
affecting it had actually been settled upoid’ at 772-73 (itations omitted) Third, “it protects
the integriy of the decisiormaking praess itself by confirming th&bfficials would be judged
by what they decided],] not for matters they considered before making up thég.™Id. at
773(alteration in original{quotingGrumman Aircraft Eng’g Corp. v. Renegotiation B4B2
F.2d 710, 718 (D.C. Cir. 1973kVv’d on other grounds421 U.S. 168 (1975)}ee also Coastal
States Gas Corp. v. Demf Energy(“Coastal State$, 617 F.2d 854, 866 (D.C. Cir. 1980).

“To qualify for the deliberative process privilege, an intra-agency memoranuiginbe
both predecisional and deliberative Abtew v. U.S. Dep’t of Homeland S&808 F.3d 895, 898

(D.C. Cir. 2015)citing Coastal Stees 617 F.2cat866). “Documents are ‘predecisional’ if they



are ‘generatetiefore the adoption of an agency policy,” and ‘deliberative’ if they ‘reflpthe
give-andtake of the consultative processJudicial Watch, Incv. U.S.Dept of Def, 847 F.3d
at 739(alteration in originalquotingPub. Citizen, Inc. v. Office of Mgmt. & Budg®®8 F.3d
at 874). As the government concedes, “[a] pre-decisional docUisiembt alwaysprotected by
Exemption 5’becauséa document must be both pre-decisional and deliberative for the
deliberative process privilege to apply.” DéReply Supp. Mot. Summ. J. (“Defs.” Replydj
8, ECF No. 27{citing Access Reports v. U.S. Dep't of Just@26 F.2d 1192, 1194 (D.C. Cir.
1991)). The government bears the burden of showing that the withheld document is both
predecisional and deliberativdax Analysts v. IR317 F.3d 607, 616 (D.C. Cir. 1997).
“Under the deliberative process privilege, factual information generaist be
disclosed, but materials embodying officiapinions are ordinarily exempt.Petroleum Info.
Corp. v. U.S. Dep'’t of Interigr76 F.2d 1429, 1434 (D.C. Cir. 1992jtg&tions omitted)
Nonetheless, “the D.C. Circuit has cautioned against overuse of thd/tsdtharative
distinction.” Goodrich Corp. v. U.S. Envtl. Prot. Agen&@3 F. Supp. 2d 184, 189 (D.D.C.
2009) (citingDudman Comm’ns Corp. v. De@f Air Force 815 F.2d 1565, 1568 (D.C. Cir.
1987)). Consequently, the D.C. Circuit has taken a functional approach to application of the
deliberative process privilegmstructingthat “the legitimacy of withholding does not turn on
whether the material is purely factual in nature or whether it is already ruliie domain, but
rather on whkther the selection or organization of facts is part of an agency’s deliberat
process.” Ancient Coin Collectors Guild v. U.S. Dep't of St&41 F.3d 504, 513 (D.C. Cir.
2011) citation omitted)see alsdPetroleum Info. Corp. v. U.S. Dep't of Interi@76 F.2d at
1435 (‘To fall within the deliberative process privilege, materials must bear on thel&ionu

or exercise of agency poliayientedjudgment’ (emphasis in originalfcitation omitted); Wolfe
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v. Dept of Health & Human Servs839 F.2d 768, 774 (D.C. Cir. 1988) (noting that, although
“the fact/opinion distinction ‘offers a quick, clear and predictable rule of decitdomost
cases, courts “must examine the information requested in light of the policies ansl thaal
underlie the deliberative process privilege” (quofibgad Data Central, Inc. v. U.S. Daf Air
Force 566 F.2d 242, 256 (D.C. Cir. 197))MeadData Central, Incy. Dept of Air Force 566
F.2dat 256 (noting that “[ijn some circumstances, . . . , the disclosure of even purely factual
material may so expose the deliberative process within an agency that’ienjagtthe
deliberative process privilegeMontrose Chem. Corp. of Cal. v. Tra#91 F.2d 63, 71 (D.C.
Cir. 1974) (“Exemption 5 was intended to protect not simply deliberataterial,but also the
deliberative processf agenciesy).

Under this functional approacan agency may not rely on the deliberative process
privilege unless, if disclosed, the factual information would reveal something ab@gfethey’s
deliberative processgee Playboy Enterprises, Inc. v. UX&p't of Justice 677 F.2d 931, 936
(D.C. Cir. 1982) or if the factual information is “inextricably intertwined wittedeliberative
sections of documentsin re Sealed Casd 21 F.3d at 737SeeAccess Reports v. U.S. Depf
Justice 926 F.2d at 1195 (noting that ttikey question’ in identifying ‘deliberative’ material”
remains “whether disclosure of the information would ‘discourage candid dmtwgshin the
agency’” (quotingDudman Comm’ns Corp. v. Dep't of Air For@i5 F.2d at 156%8)). This
principle is aplied below to OIG’s justifications for withholding each of the three categoif
documents.

B. Analysis of OIG’ s Application of the Deliberative Process Privilege

The plaintiff challenges OIG’s withholding under the deliberative procegtepe of

511 pages in sixty responsive recof@ng into three categories of requested records: “(1)
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records of interviews and notes of telephone interviews, (2) survey resulit sudvey, survey
data summaries, and survey data analysis, and (3) miscellanedugapers, including indexes
of materials and interviews; and summaries of a document and emails thagdwiensed.”
Pelletier Decl. § I.'s SUMF at 3 Notably, the “predecisional” character of these withheld
records is not disputed.Consequentlyanalysis is limited to wheth€@IG has provided
adequate detail in tRéaughnindex and Waller and Pelletier declarations regarding the three
categories of documents to show ttiegt “deliberative” prong of the deliberative process

privilegeis met, jusifying withholding of the record$. See, e.gArmy Times Publ'¢Co. v.

6 As defendants note, the plaintiff also appeamaoshalan argument that if there is a “public interest” in
“verifying that agency watchdogs are doing their job,” that is somehow antexcepExemption 5.SeePl.’s

Mem. at 13-14; seeDefs.” Reply at 8. No such exception exists in the |18&e, e.gWinterstein vUJ.S. Dep't of
Justice 89 F. Supp. 2d 79, 82 (D.D.C. 2000) (rejecting argument that Exemption 5 waddsreby a showing of
public interest in the documentsge also Sierra Club v. U.S. Dep't of Intefi884 F. Supp. 2d 1, 29 (D.D.C. 2004)
(“Once a document is deemed exempt from disclosure pursuant to Exefgtiene is no need for the court to
consider the public interest in disclosure.”).

7 The defendants assert that the documents at issue are all “predecisemad’y Defs.” Mem. aB;
Vaughnindex at £35, and the plaintiff nowhere disputes thgsertion. Consequently, the Court deems the
plaintiff's silence to be a concession that the predecisional requiremiiet déliberative process privilege is
satisfied fo the challenged documentSee, e.gAbdusSabur v. Hope Vill., IncNo. CV 16156 (RBW), 2016 WL
7408833, at *9 (D.D.C. Dec. 22, 201(@)ting Hopkins v. Womeéa Div., Gen. Bd. of Global Ministrie284 F.
Supp.2d 15, 25 (D.D.C2003),aff d, 98 Fed App’'x. 8 (D.C.Cir. 2004) (“It is well understood in this Circuit that
when a plaintiff files an opposition to a dispositive motion and addresseseastdyn arguments raised by the
defendant, a court may treat those arguments that the plaintiff faimttitess asonceded.”); see als&Gaunders v.
Mills, 172 F. Supp. 3d 74, 92 (D.D.C. 201Bgleteria La Michoacana, Inc. v. Productos Lacteos Tocumbo S.A. De
C.V, 69 F. Supp. 3d 175, 228 (D.D.C. 2014) (citMgck v. WP Co., LL3®23 F. Supp. 2d 294, 2qD.D.C.
2013));Craig v. D.C, 74 F. Supp. 3d 349, 367 (D.D.C. 2014ppkins v. Womea Div., Gen. Bd. of Global
Ministries, 284 F. Supp. 2d at 25COMPTEL v. FCC945 F. Supp. 2d 48, 55 (D.D.C. 2013). In any event, OIG is
correct on the merits. Thicuments are assuredly predecisional because they were created “[a]ntecedent” to th
NFRTR report.Jordan v. U.S. Dep't of Justice91 F.2d 753, 774 (D.C. Cir. 1978gealso Nat'| Sec. Archive v.
CIA, 752 F.3d 460, 463 (D.C. Cir. 2014) (“To be-peeisional, the communication (not surprisingly) must have
occurred before any final agency decision on the relevant mdtigation omitted).

8 As a threshold matter, the defendaMaughnindex is inadequate as‘@ompletely lacks any detail
regardng any particular record and does nothing more than generally stateé¢haption 5 is satisfied.'Cuban v.
SEC 744 F. Supp. 2d 60, 77 (D.D.C. 201@ee Vaughindex 135 (stating, with respect to each document, that
they contain “deliberative, predecisional communications” or “deliberatis@mmendations and opinions”). These
“[b]are and conclusory assertions of the privilege are not suffici€@@MPTEL v. FCC910 F. Supp. 2d at 122;
see also Coastal State&l7 F.2d at 861 (noting that conclusory assertions of privilege are notesuftic carry the
government’s burden of proofAs the plaintiff notesseePl.’s Opp’n at 14the Vaughnindexprovidesthe same
explanation for the use of Exemptioyrégadless of the type of documestating that each withheld document
consists ofrecommendations and opinions contained in the interview stateneset;’if the dogmentis clearly

not an “interview statemefitout rather a “Workpaper Index and Assignmemsrksheet,” an “Email Summary,”

an “Interview Workpaper,” ‘SurveyResults,” a DocumentSummary,” ‘Final SurveyData,” “Final SurveyData
Analysis,” a ‘SurveyDratft,” or “Survey QuestionAnalysis” see Vaughnndex at 89, 15, 2425, 32-34. OIG’s
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Dep’t of Air Force 998 F.2d 1067, 1070 (D.C. Cir. 1993) (addressing only the deliberative

prong where the predecisional character of materials was not in di8pute).

repeatedxplanation, which appears to have just been copied and pasted verbatighttut thé/aughnindex, is
insufficient for “[the Court [to] be able to conclude that the deferidgudsition is the correct one to sustain the
defendaris withholding ofthese records.Tuban v. SEC744 F. Supp. 2d at 73ee also Muttitt VU.S.Dep't of
State 926 F. Supp. 2d 284, 306 (D.D.C. 2013) (holding that the State Departnikaat tdeprovide sufficient
information” justifying the use of Exemption 5 with respto ten documents because the State Department’s
defense “of its withholdings in its briefing consists mostly of comrluguotations from case law that describes the
kind of material normally exempt from disclosure under the privilege

Rather than arrect itsVaughnindex, OIG accuses th plaintiff of “playing games by suggesting that these
few typographical errors meaningfully detract from the sufficiench®fndex,” urging that “[t]he fact that the
index inadvertently uses the term ‘interview statement’ in a few emdrizsmpletely immaterial given the index
also contains a separate (accurate) description of each document in the index’s dacamt! &eefs.’ Reply at 10
n.3. OIG’s response iasdisingenuous ais incorrect:the term “interview statement” is used not “in a few entries,”
butfor everydocumentwithheld under Exemption, See Vaughrindex at £35, a fact that only highlights OIG’s
apparentack of caren matching théBrief Description of the Documenth the second column tbe fuller
“Description of Withheld Informationin thefifth column. To be sure, “&aughnindex is not a work of literature”
and “agencies are not graded on the richness or evocativeness of their vaaabulandmark Legal Found. v.
IRS 267 F.3d 1132, 1138 (D.C. Cir. 200Nor is it “the agency’s fault that” documents at issue involve similar
grounds for withholding, “thus leading to exhaustive repetitidd.? see also Carter, Fullerton & Hayes LLC v.
Fed. Trade Comm’rb620 F. Supp. 2d 134, 142 (D.D.C. 2007) (“While there is some degree ofioapationg
entries within defendant’daughnindex, repetition is to be expected . ”). In this case, however, given the
inadequacy ofheVaughnindex which is riddled vith incorrectdescriptions and repetitive use a@clusory legal
standard for everwithhelddocumentthe declarationarecritical in determining whether OIG sufficiently justified
the applicability of Exemption 5 with respect to each document widhhel
° The plaintiff also argues that withholding the documents under Exemptiais Smproper because the
information would be “ordinarily available in discovery.” Pl.’s Opptr8a In support, the plaintiff submits a
declaration from Robert E. Sandeaig, attorney who had a 3#&ar career at ATF and attests, among other things,
that OIG “work papers” raising questions about the accuracy of the NFRYRergubject to disclosure in
prosecutions for possession of alleged unregistered firearBradgmateial. Pl.’s Mot., Ex. 3, Decl. of Robert E.
Sanders (“Sanders Decl.”) 142 ECF No. 243. The plaintiffidoes not identify the precise documents he believes
would be discoverable & adymaterial. In any event, the D.C. Circuit has made clear thstltdiure in criminal
trials is based on different legal standards than disclosure under F@ith, twrns on whether a document would be
discoverable in a civil case Williams & Connolly vSEG 662 F.3d 1240, 1245 (D.C. Cir. 2011). Thus, even if all
of the documents at issue could be exculpatoBrady material, Exemption 5 still appkeunless the documents
would “routinely be disclosed” in civil litigationSeeUnited States v. Weber Aircraft Corg65 U.S. 792, 799
(1984);cf. Williams & Connollyv. SEG 662 F.3d at 1245 (“FOIA is neither a substitute for criminal
discovery . . . ,nor an appropriate means to vindicate discovery abuses.” (citations Qnitedordingly, the fact
that some of the documents might be exculpatoBrady material does not avoid application of Exemption 5.

The plaintiff additionally argues that the NFRTR is used in civil forfeituoe@edingsto determine
whether an NFAegulated firearm is properly registered.” Pl.’s Opp’n at 10. The Sep@ourt hagxpressly
cautioned, however, against the use of this kind of “hypothéditigation” in order to determine the applicability of
Exemption 5: “[I]t is not sensible to construe the [FOIA] to requireldsire of any document which would be
disclosed in the hypothetical litigation in which the private party’s claitimeésnost compelling.’"NLRB v. Sears,
Roebuck & Cq.421 U.S. 132149 n.16(1975) see alsqludicial Watch, Inc. VJ.S.Dep’t of Homeland Sec341 F.
Supp. 2d 142, 162 (D.D.C. 2012) (“[A]Jnterpretation of Exemption 5 that would require courts to balance aepriva
litigant’s need against an agency’s privilege claim in some ‘hypict litigation’ would be unworkable (quoting
Sears, Roebuck & Co421 U.S. at 149 n.1p) Instead, whéier Exemption 5 applies turns not on whether they
might be available in some “hypothetical litigation,” but rather if tbeutnents are “routinely” available to parties
in litigation. The plaintiff falls short, however, of establishing thatrtiagerialsn question would “routinelype
available.” SeeDefs.’ Reply a8. Even assuming thatich documentsaybe discoverable in certain contexts
upon a particular showing of neetis does notompel the conclusiothatExemption 5s inapplicable See Fed
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OIG appears to suggest a blanket rule covering all the documents, assattewgthif
the documents contain purely factual informatitwey wereproduced in preparation forfiaal
public report and thus are non-disclosaleeDefs.” Reply at 5 (agsting that even purely
factual matter ““may so expose the deliberative process within an ageatthématerial is
appropriately privileged.” (quotinylead Data Central, Inc. v. Dep’t of Air ForcB66 F.2d at
256). The “limited exception to the geakprinciple that purely factual material may not be
withheld under Exemption 5 may not be read so broadly, however, as to swallow thNatile,
Whistleblower Ctr. v. Dep’t of Health & Human Sen&49 F. Supp. 2d 13, 37 (D.D.C. 2012),
and “applicationof the deliberative process privilege is corispécific” Edmonds Inst. v. U.S.
Dep't of Interior, 460 F. Supp. 2d 63, 70 (D.D.C. 2008Yhether the deliberative process
privilege applies is necessarily “dependent upon the individual document atethiglays in
the administrative processCoastal State17 F.2d at 867Thus, while some “purely factual’
documents may be protected by the deliberative process privilege, othemstn&@therwise,
“every factual report would be protected as @ pathe deliberative processl’eopold v.CIA,
89 F. Supp. 3d 12, 23 (D.D.C. 2015) (quotitigyboy Enterprises, Inc. v. Dep't of Justi6&7
F.2d at 935). As the plaintiff notes, “[ulnder Defendants’ theory, all data, factual os not, i
exempt under Exemption 5 because all data received would trigger an exejetgnadnt on
its investigators, and perhaps the survey responders ashmalis an impermissible
interpretation of FOIA which destroys the lawPl.’s ReplyDef.’s Opp’n CrosgMot. Summ J.

(“Pl.’s Reply”) at 4, ECF No. 29.

Trade Comm'rv. Grolier, Inc, 462 U.S. 19, 28 (1983) (“It is not difficult to imagine litigation in whamne party’s
need for otherwise privileged documents would be sufficient to overrideittlege but that does not remove the
documents from theategory of thenormally privileged.” (emphasis in original) (citation omitteddMartin v. Office

of Special Counsel, Merit SyProt. Bd,, 819 F.2d 1181, 1184 (D.C. Cir. 1987) (“[T]he needs pédicular

plaintiff are not relevant to the exemption’s Apgbility.” (emphasis in original)). Consequently, the plaintiff has
not established that Exemption 5 is applicdablanycontestedlocument withheld because that document would be
“routinely” discoverable in civil litigation.
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At issue then, is whether, fazachcontestedlocument withheld in part or in futhe
declarations establigi) “ what deliberative process is involve&énate of P.R. v. U.S. Déepf
Justice 823 F.2d 574, 585-86 (D.C. Cir. 1987) (quoitmpstal State617 F.2d at 868)2)

“the role played by the documents in issue in the courdgbprocess,’id. (quotingCoastal
States617 F.2d at 868), and (3) “the nature of the decisionmaking authority vested in the office
or person issuing the disputed document[s], and the positions in the chain of command of the
partiesto the documents,’EFF, 826 F. Supp. 2dt 168 (D.D.C. 2011) (quotingrthur
Andersen & Co. v. IR$79 F.2d 254, 258 (D.Cir. 1982)).

1. Records of Interviewsand Telephone Interview Notes

OIG's declarantescribes the first category of documents, “records of interviews and
notes of telephone interviewss summaries ofinformation that linelevel inspectors believed
wasrelevant to the review that resulted in the” NFRTR reffoielletier Decl. 6 Although
neither thevaughnindex nor the declarations provide any information alkdw was
interviewed, the NFRTR Repadtself explains that OIG interviewed 58 ATF offads and staff,

10 contractors, 2 board members of the National Firearms Act Trade and Cslfesdociation,
a representative of the Nanal Rifle Associationand a federal firearms licensee. NFRTR
Report at 24. The report also provides a table o$pleeific titles of each person interviewed,
along with where the interview was conductédl. at 25, Table 2: Officials Interviewed

While concedinghat some notes “are factual in natu@IG’s declarant statehat the
records nonetheless “sHgdight on the deliberative process at work” because they illustrate “(1)

the specific topics that the inspectors chose to focus on in developing their findin@), &het

10 The responsive documents listed in Yteughnindex are not numbered, but identified only with Bates
numbers.The“Records of hterviews$ are designated with the followirBates numbers: 000020, 01130139,
01430149, 01530200, 02180305, and 0310380. Vaughnindex at £3, 5-8, 9-14, 16-24, 25-31. The
“Telephone Interview Ntes arelabeled as Bates numbers 0821112and 02150217 Id. at 34, 15.
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information inspectors chose to communicate to their supervisBedlétier Decl{ 6.
Accordingly,OIG’s declarantissers that the notes are deliberative because they “reflect[] the
thoughts of the author and internal communications about OIG findings still in developme
Id. OIG is correct for at leasivo reasons.

First, to he exteninformation in the documents includes “recommendations” or
“opinions on legal or policy matterdfiey are clearly “deliberative” in natueed non-disclosure
is permissible under Exemption ¥aughn v. Rose®23 F.2d at 1143-44.

Second, eveif the documents contain “purely factual matetighat information is still
covered by Exemption Because it would reveal the agency’s deliberative prodass
“Records of hterviews” and “Telephone Interviewoles in this case are factual summaries
“culled by [OIG] from [a] much larger universe of facts presentat! emd therefore “reflect an
‘exercise of judgment as to what issues are most relevant to tHegs@nalindings and
recommendations.’” Ancient Coin Collectors Guild v. U.S. Dep't of Sté#1 F.3d at 513-14
(citationomitted. As the D.C. Circuit made clear Mapother v. U.S. Dep’t of Justicg F.3d
1533, 1539 (D.C. Cir. 1993), wh “factual material [is] assembléddrough an exercise of
judgment in extracting pertinent material from a vast number of documents fontfeé bean
official called upon to take discretionary action,” even purely factual mattiliberative.

This principle was plainly set out Montrose Chemical Corp. of California v. Tra91
F.2d 63, 68-69 (D.C. Cir. 1974yhere the Circuit addressed whether summaries of more than
10,000 pages of public factual information, created by the Environmental Protection Agency i
deciding whether to cancel DDT registrations, were properly withheld un@enon 5. The
Circuit consideredvhether a requester mayse the FOIA to discover what factual information

the [agency] aides cited, discarded, compared, evaluated, and analyzest thaggiency] in
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formulating [its] detsion,” or if “such discovery [is] an improper probing of the mental
processes behind a decision of an agenty.’at 68. “[E] ven if [an agency] cited portions of the
[public record] verbatim,the Circuit held thaException 5 applied because an agency could be
“making an evaluation of the relative significance of the facts recited in thelredd.
Recognizing thatseparating the pertinent from the impertinent is a judgmental process,
sometimes of the highestder,” the Circuit explained th&ho one can make a selection of
[facts] without exercising some kind of judgment, unless he is simply making a random
selection.” Id.; see also idat 71(“The work of the assistants in separating the wheat from the
chaffis surely just as much part of the deliberative process as is the later milliagrayg the
grist through tke mind of the administrator.”).

For thisreasoninterview notes and summaries are routinely found to be subject to
Exemption 5.See, e.gMcKinley v. Bd. of Governors of Fed. RegeSys, 849 F. Supp. 2d 47,
63—64 (D.D.C. 2012) (holding that “purely factual” information fell under Exemption 5 because
the defendant “culled selected facts and data froomfegs of available informatiorftitation
omitted); Edmonds Inst. v. U.S. Dep’t of Interj@60 F. Supp. 2dt 71(holding that Exemption
5 applied wherédisclosure of material considered for but not utilized in” public reports “would
reveal the editorial judgment of” agency st@itation omitted); Bloomberg, L.P. v. SEG57 F.
Supp. 2d 156, 169 (D.D.C. 2004) (holding that notes taken by SEC officials in meetings, even
though factual in form, were subject to Exemption 5 because they “distill[edisdisas
reflecting the impressins of SEC officials”).

As the records of interviews and interview notes constitute information [éined-
inspectors believed was relevant’ritdhe interviews they conductdeelletiery 6,the

inspectors would have had to “extract[] pertinent matefrath a larger universe of facts,
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Mapother 3 F.3d at 1539, and thus the documeefiectan”exercise of judgment as to what
issues” seemed most “relevant” to these inspectongréedecisional findings and
recommendations. Ancient Coin Collectors Guild v. U.S. Dep't of St&#1 F.3d at 513-14
(citationomitted);see alsdMiontrose Chem. Corp. of Cal. v. Tra491 F.2dat 68-69.

One final argumenprofferedby OIG warrants consideration. OfGleclaranstateghat
disclosure of the interview notes would “chill the open, frank discussion between OlGtanspe
and Department employees who are obligated by DOJ regulation and order to coegplerate
OIG audits and inspections, . 7 .Pelletier Decl. § 4 Spedfically with respect to théRecords
of Interviews$ and “Telephone Interview dtes] OIG argues that “[t]he fact that a relatively
small number of Department employees were interviewed as part of the imisedssue here
increases the chance that thscre of the interview notes . . . could lead to the identification of
individuals who provided information to the OIGId. In the circumstances of this case, that
argument is not persuasive.

To be sure, Exemption 5 protects against disclathatevould “discourage candid
discussion within the agenc&y. Access Reports v. U.S. Depf Justice926 F.2d at 1195
(quotingDudman Comm’ns Corp. v. Dep't of Air For&5 F.2d at 156%8)). The risk that
disclosure of interview noteuld link interviewees to particular documents is a salient factor
that must be considered in determining whether Exemption 5 applee3.ax Analysts v. IRS,
117 F.3d at 617 (“Exemption 5, and the deliberative process privilege, reflect thdilegyisla
judgment thatthe quality of administrative decisianaking would be seriously undermined if
agencies were forced to operate in a fishbowl.” (quotingMead Data Central, In¢566 F.2d
at256)). Nonetheless, exemptions to the FQire to be “naowly construed, Milner v. U.S.

Dep't of Navy562 U.S. at 565, and Exemption 5, in particular, must be construed “as narrow as
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is consistent with efficient Government operatiortstl. Trade Comm’n v. Groliginc., 462
U.S. 19, 23 (1983){terationsadopted. In this case, OIG interviewed 72 individudis;, from a
“relatively small number” of employeesicluding over 5ATF officials and staff members
whose titles and locations are fully disclosed in the report. NFRTR Report at 24v2h tla2
significant number of interviewees, and the availabilityenfacing identifying informationfrom
the documents, the possibility of linking any individual to a particular document is not a
colorable risk that would warrant withholding. Thus, this rationale does not support the
application of Exemption 5.

Nevertheless, for the two reasons discussed abiowvéRecords ofriterviews and
“Telephone Interview Nites are protected by Exemption 5 andednot be disclosed.
Accordingly, OIG’s motion fosummary judgment is grantedth respect to the first category of
documents.

2. Survey-Related Documents

The defendants assert that the documents in the second categiamyegielated
documents—consisting 6Burvey Results” “Final Survey [Catg” “Survey Draft,” “Final Survey
Data Analysis,"and“Survey Question Aalysis—are alllikewise deliberative.The “Survey
Results” and Final SurveyData” are discussed first, before turning to t8ertrey Draft and
then to the Final Survey Data Analysis” and ti®ey Question Analysist?

a) Survey Results and Final Survey Data

Portions ofthe“Survey Results Bates numbers 0205-0214, 0491-0500, drdél

Survey Datd Bates number8381-0470Vaughnindex atl5, 32—-33werequotedin the final

1 OIG's declarantand briefingreference “survey data summaries,” Pelletier Decl. 1 5, 7; Defs.’ kten.
3, 8, 1011,butno documents are so describiedheVVaughnindex. Giva this gap between the declarant’s
statement and théaughnindex, the information intended to be covered by any discussion of ysdate
summaries” in the declarant’s statement is unclear
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reportandhavebeen produced. Neverthele€dG's declaranassers that like therecords of
interviews andnterview notesgdisclosing the remainder of the “SurvegdIts and“Final
Survey [atd “would clearlyillustrate the deliberative process the OIG engaged in to determine
what information was reliable and relevant to the findings in the final rep@eilétier Decl
7; see alsdefs.” Mem. at 10.0IG is mistaken.

Unlike the “Records ofriterviews andTelephone Interview Notessurvey datas
quintessentially factual information that reveals little about an agency’a#lile process.
The rav survey results and data are not summaries by individuals who “cull[ed]”
information“from [a] much larger universe of facts,” and thus do not “refleceaarcise of
judgment.” Ancient Coin Collectors Guild v. U.S. Dep't of St&41 F.3d at 513(tation
omitted). For thisreason, ourts have found that survey results are not the kind of factual
information protected from disclosure under Exemption 5. For exam@emn Times Publ'g
Co. v. Dep't of Air Forcg998 F.2d 1067 (D.C. Cir. 1993), the D.C. Circuit reversedtacti
court’s grant of summary judgment to the Air Fondgerethe Air Force Timediled a FOIA
request, seeking the “aggregate results” of surveys conducted by thedsr b at 1070-72.
The Air Forcehad conducted telephone polls and “released some of the poll results on its own
initiative” but “refused to turn over the vast majority of the information regdésinder the
deliberative process privilegéd. at 1068. The D.C. Circuit held that the “padisults released
voluntarily by the Air Force contain purely factual information which could noatarethe Air
Forcés deliterative process in any waynd that‘the affidavits submitted by the Air Force in
support of its refusal to disclose do notre¥wnt that the poll results withheld are different from
those released in any relevant respetd.” Noting the“fact that some of the information in the

surveys is completely harmless suggests that other information in the suseeysght be
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releasd without threatening the Air Foreeteliberative processthe court concluded théte
Air Force had not met its burden of demonstrating that “no reasonably segregabletioforma
exists within the documents withheldld.

Similarly, Ludlam v. United States Peace Cor@34 F. Supp. 2d 174 (D.D.C. 2013),
addressethe Peace Corps’ refusal to releasirvey results even though portions of the results
had already beegpublicly disclosed The Peace Cos@asserted thatthe entire. . .results are
used to shape agency policy and decisionmakiidy.at 189(emphasis anditations omitted)

The courtrejected this position because the Peace Coffex[ed] no explanation as to why the
withheld information constitute[djre-decisional deliberations connected to an agency policy or
action,” while the publicly released “responses in the same documents [wé]rédnett. 189—

90. The court stressed that “[ijn order to show that material is deliberativgetheyamust

identify ‘what deliberative process is involved and the role played by the documdnmgs in t
course of that process.Id. at 190 (quotingCoastal Stees 617 F.2d at 868).

In this caseQIG sent arelectronic survey to 609 ATF Industry Operations Investigators
(“101s™), and 334 responded within the three weeks allotted for responses. NFROR &e26.
According to the report, 299 of these 384ponding I0Ishad experience inspecting federal
firearms licensees with NFA weapondd. AppendixIl of the report reproduced the electronic
survey, disclosingll of the questionsid. at 6466, (Appendix Il: OIG Survey Questions to
Industry Operations InvestigatprsThesurvey included both multiple choice questions as well
as questions that call for narrative responsekl. at 65. For example, one question asked,
“How often is a discrepancy between the NFRTR inventory report and tleedfddearms
license] inventory due to an error in the NFRTR?” and provided the following possibleransw

“Always,” “Most of the time,” “Sometimes,” “Never,” and “Don’t know.Id. Additional
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survey questiongalling for narrative responsdacluded “What do you do when there is a
discrepancy between the NFRTR Inventory report and the [federal firdaansd] inventory?
Please describe the process and the actions you tiake.”

OIG released portions of the survey results in the final report, incladigigegate data
from the multiple choice questions as welhasnerous direct quotations from tharrative
responses. For example, OIG stated in the report that “46.5 percent (139 [off 299)Ols]
reported that thefound a discrepancy between the NFRTR inventory report and a licensee’s
inventory ‘always’ or ‘most of the time,” and that “44.é4mpent ofrespondents (133 of 299)
said that the discrepancy was due to an errthv@aNFRTR ‘always’ or ‘most of the time.’1d.
at 8 see also idat 2526. Further, throughout the report, OIG quotes directly from individual
narrative responses llye IOIs who responded to questions from the sungse, e.qgid. at 14—
17, 22, 27-28.

Given thatOIG has already producéd theNFRTRReport the survey questions in their
entirety and theaesultsand data in part, to withhold the remaining sumesultsand dataOIG
must explain how the withheld information“different from those released in any relevant
respect.” Army Times Publ'gCo. v. Dep't of Air ForceQ98 F.2d at 106&ee also Ludlam v.
United States Peace Corp834 F. Supp. 2dt 189-90. Otherwise “[w]hatever chilling effect
may be caused by release of the survey reuitbdatal . .is already present.Army Times
Publ'g Co. v. Dep't of Air Force998 F.2d at 107 kee alsiAssembly of State of Cal. v. U.S.
Dept of Commerce797 F. Supp. 1554, 1566 (E.D. Cahif,d, 968 F.2d 916 (9th Cir. 1992)
(concluding that numerical data containing “a list of numbers of people, broken down by race
associated with census tracts” was “purely factual and in no way divulge|dabemg

process through which the data was derived or in any way explain[ed] any rendatian or
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decision not to adjust [a] censysiting General Sers. Admin. v. Bensod 15 F.2d 878 (9th Cir.
1969) (holding that property appraisal data had to be disclosedyaaniliolasses Co. v. NLRB
577 F.2d 1172 (5th Cir. 1978) (holding that a report that was “little more than a mechadyisti
compiled statistical report which contains no subjective conclusions” was not edobsct
Exemption 5))).

Furtherthe “Qurvey Results and“Final Survey Dataare anonymized collections of
information from 334 individuals and, thus, disclosure of the results and data could not be used
to identify any particular responderfiee Wilderness Socwy U.S. Deg of Interior, 344 F.

Supp. 2d 1, 15 (D.D.C. 2004) (noting that “in cases where there is no identifying information
that would link an individual to a document” there is little likelihood that disclosure wojulicbi
an agency’s deliberative procesg&venquotes from narrative responses to questions from the
survey cannabe tied to any particulaurvey respondent. Therefore, public disclosure is
unlikely “in the future to stifle honesind frank communication within the agericyd. (quoting
Coastal State17 F.2d at 866).

Finally, this Circuit distinguishes betwedocuments that “bear on the formulation or
exercise of agency poliegrientedjudgment’ and “materials relating to standard or routine
computations or measurements over which the agency has no significant discieétoléum
Info. Corp. v. U.S. Dep't of the Interid®76 F.2dat 1435-36. FOIA doesah permit “scientific
studies [to be] cloaked in secrecy by an exemption designed to protect ongyifttesaal
working papers in which opinions are expressed and policies formulated or recomniended.’
Bristol-Myers Co. v. Fed. Trade Comm424 F.2d 935, 939 (D.C. Cir. 1970) (quotiagkerly
v. Ley 420 F.2d 1336, 1341 (D.C. Cir. 1969)). Here, OIG had no control over the content of the

sunwey responses and thus cannot say the “materials . . . bear on the formulation ag ekercis
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agency policyerientediudgment’ Petroleum Info. Corp. v. U.S. Dep't of Interi®76 F.2dat
1435 (emphasis in originaly.

Thus,with respect to theSurveyResults and “Final Survey Datd,01G’s motion for
summary judgment is denied and the plaintiff's cross-motion is granted, asa® Gt provided
sufficient ‘justifications for nondisclosure . ta demonstrate that material withheld is logically
within the domain of” Exemption SPHE, Inc. v. U.S. Dep’t of Justic883 F.2d 248, 250 (D.C.
Cir. 1993).

b) Survey Draft

The“Survey Draft,” Batesnumbers 0489-049%aughnindex at 33js described as “a
draft containing deliberative recommendations and opiniaas,Since’[d] raft documents” are
typically considered deliberativ€oastal Stees 617 F.2d at 866, this document is protected
from disclosure under Exemption 5. Although the D.C. Circuit has explained that “aty agenc
cannot withhold the material merely by stating that it is in a draft docun2udman Comm’ns
Corp. v. Dep't of Air Force815 F.2d at 156%ee alsaludicial Watch, Inc. v. U.S. Postal Serv.
297 F. Supp. 2d 252, 261 (D.D.C. 2004) (cithaghur Andersen and Co. v. IR&79 F.2d at
257), disclosu of the” Survey Draft would divulgeinformationregarding “decisions to insert

or delete material or to chga [the]drafts focus or emphasis” and thusduld stifle the

12 OIG relies orReliant Energy Power Generation, Inc. v. Fed. Energy Regulatory Co(thRefiant
Energy), 520 F. Supp. 2d 194 (D.D.C. 2007r the proposition that the “facts contained within the survey
results. . .illustrate the agery process of selecting and analyzing data to formulate the feginglished in the
final report; Defs.” Reply at 67, but this case is inappositdhe documents at issueReliant Energywere
“spreadsheets and tables that analyze[d] raw data that reflect natural gas dodretets, which FERC
collectively refer[red] to as ‘data analysis.Reliant Energy520 F. Supp. 2d at 205 (internal quotation marks
omitted and alteration adoptedJhus, at issue in that case was the “data analysis” arttiencaw survey results
and data.OIG also relies olooker v. U.S. Dépof Health & Human Serv¢:Hookef’), 887 F. Supp. 2d 40, 56
57 (D.D.C. 2012)which held that datd underlying“manuscriptsfell under the deliberative process privilege
because it was “generated as part of a definable decigiing process.’ld. Hooker, however, is distinguishable
since the court found that the challenged docuniémtelve[d] deliberation and discussiob@ut the data, not mere
summaries.”’ld. at 58. Here, the survey data and results consist simply of raw patithgurveyesults and do not
provide any information regarding the agency’s “deliberation andiskgan” of the survey responses.
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creative thinking and candid exchange of ideas necessargduce good . . . workDudman
Commns Corp. v. Dep't of Air ForgeB15 F.2d at 156@xempting drafts of official Air Force
histories);see also Russell v. Dewf Air Force 682 F.2d 1045, 1048-49 (D.C. Cir. 1982)
(same) Nat'| Wildlife Fedn v. U.S. Forest Sery861 F.2d 1114, 1120-Z%th Cir. 1988
(holding that a draft environmental impact statement was exempt from disclesaresé it
would reveatheagency’sevaluation of facts it considered). Accordingly, OIG’s motion for
summary judgment is grantedth respect to théSurvey Draft.

C) Final Survey Data Analysis and Survey Question Analysis

The record is sparse in describimbatthe Vaughnindex refers tos‘'Survey Question
Analysis” and“Final Survey Data Analysj$ Batesnumbers 0501-0514nd0471-0488,
respectivelyVaughnindex at 3235. Specifically,the four documentstled “Survey Question
Analysis” are not referenced by OIG’s declarsat in the government’briefing, leaving only
theVaughnindex’s vague and conclusory assertions that the documents “contain[] deliherative
pre-decisional information."Compare Vaughindex at 33-35with Pelletier Decl. § 5,,and
Defs.” Mem. at 23, 6, 8, 10-11.

The single document described in Weughnindex as'Final Survey Data Analysisis
discussed b®IG’s declaranbnly together withtwo other documents, tsveydata summariés
anda “draft survey' Pelletier Decl. { 7According to OIG’s declarant, these three documents
“document theDIG’s process of creating the sagvand reviewing survey resulasnddisclosure
would “illustrate the OIG’s process of selecting and analyzing data to formulatedegs
published in the final report’sawell as‘create confusion by providing the public with
information that may not have ultimately been the grounds for the OIG’s fintiRgdletier

Decl.§ 7;see alsdefs.” Mem. at 10. In other words, OIG proggbnly one general
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justification forall threeof thesedocumentdogetherwhen, by its description, “Final Survey
Data Analysis,” appears to be different in nature from “sunagssimmaries’or a“draft
survey.”

“[T]o sustain its burden of showing that records were properly withheld undergem
5,” however, “an agency must provide in its declaration\faaghnindex precisely tailored
explanations for each withheld record at issugdt’| Sec. Counselors v. CIR60 F. Supp. 2d at
188. OIG has failed to provide a particularized account offiveal Survey Data Analysisand
a specific rationale for its nondisclosur@eeAnimal Legal Def. Fund, Inc. v. Daf Air
Force 44 F. Supp. 2d 295, 299 (D.D.C. 1999) (“The need to describe each withheld document
when Exemption 5 is assue is particularly acute because ‘the deliberative process privilege is
so dependent upon the individual document and the role it plays in the administrative process.”
(quotingCoastal State517 F.2d at 867)).

Indeed with respect to both the four “Survey Question Analydiscuments anthe
single®Final Survey Data Analysiglocument, OIG has not providéprecisely tailored”
descriptions of “what deliberative process [was] involved” in drafting the dectsor “the role
played by the documents . . . in the course of that proc€ssastal State17 F.2d at 868.
Merelyincluding the wordanalysis”in a document’s descriptias insufficient. OIG does not
describe with any specificitil) thetype of information contained the documentshether
merely collative of survey results or actually evaluative; (2) #dréqular role the documents
played in any agency deliberations prior to or during the drafting of the NFRTR Rap@})

“the nature of the decisionmaking authority vested in tifieeor person issumthe disputed
document(s), and the positions in the chain of command of the parties to the docunkg¥its.

826 F. Supp. 2d at 168 (quotiAgthur Andersen & Co. v. IR879 F.2dat 258). In short,OIG
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has not provided sufficient information for the Court to determine, one way or the othéremwhe
these documents are protected by Exemption 5.

OIG relies orReliant Energy Power Generation, Inc. v. Fed. Energy Regulatory Comm’n
(“Reliant Energy”), 520 F. Supp. 2d 194 (D.D.C. 2007) for the argument that the stelatgd
documents collectively are deliberative because they “illustrate the agemegp of selecting
and analyzing data to formulate the findings published in tta feporf’ Defs.” Reply at 67
(citing Reliant Energy520 F. Supp. 2d at 2Q&)ut this reliance is misplaceth Reliant
Energy the Federal Energy Regulatory Commission (“FERC”) provided, at length,ispecif
descriptions of the “data analysis” document at isswgtudingthat the data analysis consisted
of “spreadsheets and tables that analyze raw data that reflect natural gas andretets$tr”
Reliant Energy520 F. Supp. 2d at 205. Further, FERC explained that the data adetgsisd
how investigators made “daons about how to look at the data, how to select portions of the
data to examine, and how to interpret the data,” including “matters such as whkatftype
transactions to examifg. . . what time periods, which companies’ transactions, which sizes of
transactions, [and] how to follow a series of transactiofts.at 206. B contrasto the fulsome
description provided ifReliant Energyin this caseQIG provides only vague descriptigngith
no specificaccount of whatleliberative information ig1 the d@uments

Lastly, OIG’s argument that releasing thiéifial Survey Data Analysiglocument would
“create confusion” with the public is without merbeePelletier Decl{ 7;Defs.” Mem. at 10.

The “risk of public confusion is a subsidiary rationale fordb&berative process privilege,”
Petroleum Info. Corp. v. U.S. Dep't of Interi®76 F.2d at 1437 n.10 (citidgrdan v. U.S.
Dep't of Justice591 F.2d at 772), to exempiaterial that mightprove erroneous or

incomplete; id. at 1436,0r guardagainst thépremature exposure” of policies before final
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adoption Jordan v. Defi of Justice 591 F.2d at 772—730IG has raised no concern abdiug
“Final Survey Data Analysiglocumentbeing“erroneous or incomplete.” Moreover, as the
final report has already been released, the disclosure of this document now wouldlhot res
the “premature exposure” of any agency decision or policy. Finally, the “confusitionale
“has special force with respect to disclosures of agency positioeasoning concerning
proposedolicies’ Petroleum Info. Corp. v. U.S. Dep't of Interi®76 F.2d at 1437 n.10
(emphasis in original). Here, OIG is not promulgating a “polidykiais merely released a report
about the adequacy of another agency’'sniekeeping. Thus, if theFinal Survey Data
Analysis’ documentwasreleased, there is no risk thhaé public would be confused about the
grounds for an agencypmlicy. Thus, the confusion rationale is not a sufficient reason for
nondisclosure.

Accordingly, given the insufficient information about the nature of the docuntkets,
is a genuine dispute as to timaterial fact of whether th&Stirvey Question Angsis” and ‘Final
Survey Data Analysisiocuments include deliberative information. Trths, parties’ cross
motions are denied, without prejudice, with respect to these documents.

* * *

In sum,as to thé'Survey Results” andFinal Survey Datd OIG’s motion is denied and
the plaintiff’'scrossmotionis granted OIG is therefore enjoined from withholditigese
documents on the basis of Exemption 5.tAVespect to th&Survey Draff’ however, OIG’s
motion is granted and the plaintiff's cross-motion is denied. Finally, the pamtgss-motions
for summary judgment are denied, without prejudice, wifaréto the “Survey Question
Analysis’ and “Final Survey Data Analysisdocuments. Should OIG choose to continue to

withhold these documents, the agenaystrenew its motion for summary judgment and
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supplement botkts Vaughnindex anddeclarations, providingdequate descriptions and
precisely tailored justifications for nondlssure.

3. Remaining Work Papers

Only two documents listed ilné Vaughnindexaredescribé as “workpapes”: (1)
“Interview Workpapey’ Bates numbers 0201-0204ughn Indexat 14 and (2) “Workpaper
Index and Assignments Worksheet,” Bates numbers 0140-0adghnindex at 8 OIG’s
declaranclarifies,howeverthat in addition to those two documentise remainingworkpapes
at issudanclude(3) an “Email Summary,” Bates numbed150-0152, Vaughn Index at 9; and
(4) a “Document Summary,” Bates numbers 0306—-08@8ghnindex at 2-25. SeePelletier
Decl. 18.

The first document, “Interview Workpapétis a spreadsheet analyzing interview
responses,” that OIG describesdatiberative because it “provides a clear window into the
OIG’s thought process regarding what information should or should not be included in the final
report.” Id. Thesecond documeritWorkpaper Irdex and Assignments Workshees”
described by OIG’s declarant ‘@ OlG-generated log of all interviews and other data collected
in the OIG’s review of the NFRTRand asdeliberative because “it sheds light on what
information the OIG was weighing and considering in developing its final regdtt.Finally,
the third and fourth documerdse®a summary of an email chain which the OIG reviewed in the
course of preparing the NFRTR Report,” and “a summary of a document contaioimgatibn
the OlGreviewed in the course of preparing the NFRTR Repbdth ofwhich OIG asserts

“shed light on what information the OIG deemed possibly relevant to its findihgs-®

3 To bolster the withholding of these contested work papers, the defendanitsytdhat OIG audits are
subject to “peer review” by other Inspectors General, a process that “ensGiesddbuct their work according to
applicable standards and respects the sensitivity of deliberative matBids.’ Reply at 9 n.2. While peer review
may enhance the reliability and integrity of OIG audits, this is no subdfitutiee transparency provided by the
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The“Interview Workpaper“falls under Exemption 5. Even if the document contains
purely factual materiadlerived frominterview notes, tis documentvasprepared by “culling”
information “from [a] much larger universe of factagmely the interviewsnd thus “reflect[s]
an exercise of judgmentAncient Coin Collectors Guild. U.S. Dep't of Staté41 F.3d at 513
(internal quotation marks omittedyee alsdMapother v. DO,J3 F.3dat 1539 Montrose Chem.
Corp. of Cal. v. Train491 F.2dcat 68-69. Indeed, the document is a “spreadsheet” that analyzes
the very interview responses this Court has already held to be delibefdsreart 111(B)(1);
see alsdreliant Energy520 F. Supp. 2d at 205 (holding that “spreadsheets” that “analyze[d]
raw data” were “protected by Exemptioh) 51f the underlying information is protectday
Exemption 5, it surely stands to reason that documents that analyze that ioranatalso
protected. Thus, thénterview Workpapermay be withheld in full.

With respect to thBNorkpaper Index and Assignments Workshe@ilG has not met its
burden of demonstratingdtthis document is subject to nondisclosure under Exemption 5.
Given that the NFRTR Report already divulges significant information atdowtvas
interviewed, how many interviews were conducted, and where they were condiartgdyith
information about how other data was collected, OIG has not explained why the disofdbere
“log of all interviews and other data collected” must be withheld in #dl.there is a high
likelihood that some of the information in the “Workpapelex and Assignments Worksheet”
has already been disclosed in the NFRTR Report, and thosngpfetely harmlessthis
“suggests that other information in the [documeaitgp might beeleased without threatening

[OIG’s] deliberative process ArmyTimes Publ’g Co. v. Dep't of Air Forc898 F.2d at 1068.

FOIA. Thus, whether disclosure of a particular OIG report is warraided not turn on whether it was subject to
“peer review.” The only pertinent question is whether an exemption applike general disclosure rule of the
FOIA.
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At a minimum, OIG has failed to explain how the information in“terkpaper Index and
Assignments Worksheet” differs so significantly from the publicly regagermation as to
implicate adversely the interests to be protected by Exemption 5.

Moreover, while OIG’s declarant attests that OIG conducted ablrene review” and
“has released all reasonablysegable norexempt information to Plaintiff,” Waller Decl. § 13,
this attestation is undermined by the withholding of the entire document, déspuetticly
available information.SeeGatore v. U.SDept of Homeland Se¢177 F. Supp. 3d 46, 52
(D.D.C. 2016) (“[T]he possibility that the defendant now simply refuses to release [the
document], as a whole, regardless of [its] specific contents, and contrary to dsenégtion
that each responsive document received adinkne review, represents guantum of
evidence’ that overrides the presumption in favor of the agency’s segregadtgitgnchation.”).
Thus, OIG has not met its burden of showing that “no reasonably segregable imfiorexats
within the document[.]’Army Times Publ’'@Co. v. Dep't of Air Force998 F.2d at 1068.

Relatedly,OIG hasalso not met its burden of showing thfa “Email Summaryand
“Document Summary” are subject to Exemption 5 or that no additional segregahieaitbor
existsthat may be disclosed from these documents. Althtlugge documentaeonly partially
withheld,seeVaughnindex at 924; see alsd”l.’s CrossMot., Ex. 1 at 4—7, ECF No. 24-1
(redacted productions of th&fhail Summaryand “Document Summaty, they are highly
redacteddisclosingonly limited informationfrom the documents quoted in the NFRTR Report,
comparePl.’s CrossMot., Ex. 1 at 4—ith NFRTR Report at 22-23, 4d.he “Email
Summary” appears to l@esummary of ae-mnail chain originating with a person identified in the
NFRTR Report as having the title tExaminer” NFRTRReport aB8-39. The OIG declarants

provide no information about whether this email qualifies as a supplemental resporsevya
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guestion or about whether, contrary to his identification in the NFRTR Report, the author was
nonetheless somehow involved in the deliberative process for the final report.iseikew
information is provided abowainy remaining emails in the chaincluding the nature of the
information, who authored the emails or to whom tiveyesent, let alone theiole in the
deliberative process.

Similarly, no information is provided about the author of“tbecument Summarybr
the nature of the information it containd/hile the NFRTR Report, &6, attributes ta
“Deputy Chef, Field Maragement Staff, Field Operations” a quoted statetmattappears to be
contained in the “Document Summary,” no other information is provided for the Court to be able
to assess whethéne author of theDocument Summarywas involved insome vay inthe
deliberative processvhether the information summarized was provided by the “Deputy Chief,
Field Management StaffField Operations” to supplement interview or survey responses, or
whetherthis document contains other segregafaetualinformation.

The presumption that OIG complied with its segregation obligation is overcome by the
fact that OIG’s justification for withholdinthe documents, even in paralts far short of the
specificity required to justify non-segregatiorMcGeheer. U.S.Dept of Justice800 F. Supp.
2d 220, 238 (D.D.C. 2011) (citintphnson v. Exec. Office for U.S. Attorne8HB) F.3d 771, 776
(D.C. Cir. 2002). In particular, OIG has not provided descriptions of “what deliberative process
[was] involved” in drafting the documentSenate of P.R. v. U.S. Dep't of JustR23 F.2dat
585-86, “the role played by the documents . . . in the course of that pradestlie nature of
the decisionmaking authority vested in the office or person issuing” the two docutaadtthe
positions in the chain of command of the parties to the documeBE;,"826 F. Supp. 2d at

168 (D.D.C. 2011) (quotingrthur Andersen & Co. v. IR679 F.2d at 258). As note@)G
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does not explain who drafted the email summary, whenhals were from and to whom they
were sent, or how they were used in drafting the report. OIG’s declarant dedioebe
“Document SImmary” as “containing information the OIG reviewed in the course of prepari
the NFRTR Report."Pelletier Decl. I 8 This description is patently inadequate, howevert as
would apply toeverydocument and piece of information reviewed by @Gthe NFRTR
Report, including the portions of documents OIG already disclosed. If this ratweae
sufficient to exempt mated under Exemption 5, no information could ever be released.
Accordingly, with regard to the “Workpaper Index and Assignments Workshieet,”
“Email Summary”and the “Document Summatiythe parties’ crossotions are denied, without
prejudice. Shoul®IG continuewithholdingthese documents, it is directed to submit a revised
Vaughnindexor supporting declaraticthat“reassessethe issue of segregabilitgnd“provides
an adequate description of each [document] to support the defendant[s’] assertioh that no
portion, or no other portion, “may be release@atore v. United States Dep't of Homeland Sec.
177 F. Supp. 3d at 58ee alsdMulttitt v. Dep't of Stated26 F. Supp. 2d at 309 (holding that
because the court did not have “enough information to determine, one way or the other, whether
the attorney-client privilege applie[d]” to a document, summary judgmenh@atagarranted and
the defendant could “either supplement its declaration demonstrating the laipplioathe
attorneyelient privilegeto th[e] document or disclose the document to the plaintiffBecause
a district court should not undertalkecamerareview of withheld documents as a substitute for
requiring an agencyg’explanation of its claims exemptions in accordance Vatighn the Court
finds that the best approach is to direct [the] defendants to submit réf@agbinsubmissions.”
Am. Immigation Lawyers Ass v. U.S. Dep’t of Homeland Se852 F. Supp. 2d 66, 82 (D.D.C.

2012)(citing Army Times Pulg Co. v. Dep't of Air Brce 998 F.2d at 1071-JR
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V. CONCLUSION

With respect to the three categories of documents, the partiesncotiess for
summaryudgment are resolved as follows: (1) the defendants’ motion for summarygatgn
granted with respect to tH&ecords of hiterviews,’the“Telephone Interview Ntes; the
“Survey Draft,” and the “Interview Vérkpaper” which documents are listed in taughn
Index at 5, 9-31, 33, with Bates numbers 001-0020, 0021-0050, 0113—-0139, 0143-0149,
0153-0200, 0201-0204, 0215-0217, 0218-0305, 0310-0380, and 043920496
defendants’ motion is denied, and the plaintiff's cross-motion is granted, witlcrésp8urvey
Results and “Final Survey Data which documents are listed in thaughnindex, at 32—33,
with Bates numbers 0381-0470 and 0491-0500; and (3) the parties’ cross-motions are denied,
without prejudice, with respect to the “Survey Questioralysis” “ Final Survey Data Aalysis
“Workpaper Index and Assignments Workshe#tg“ Email Summary and“Document
Summary, which documents are listed in tMaughnindex, at 8, 9-10, 24-25, 33-35, with
Bates numbers 0140-0142, 0150-0152, 0306—-0309, 0471-0488, and 050 Fd)5his last
category of responsive records, OIG may either (a) supplem&fguthnindex and
declarations in accordance with this opinion, or (b) supply the plaintiff with the Withhe
documents.

Accordingly, OIG shall file jointly with the plaintiff, by April21, 2017, a proposed
schedule to govern further proceedings to concludenthtter.

An appropriate Order accompanies this Memorandum Opinion.

Digitally signed by Hon. Beryl A.

How istri

DN:ci ryl A. Howell, U.S.
District Court Judge, 0=U.S. District
Court for the District of Columbia, ou,
email=Howell_Chambers@dcd.uscour
. ts.gov, c=US

\":l\\‘" Date: 2017.03.22 20:10:49 -04'00

BERYL A. HOWELL
Chief Judge

Date: March22, 2017
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