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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SHEILA J. LAWSON,
Plaintiff,
V. No. 15cv-1723 (KBJ)

JEFFERSON B. SESSIONS®.S.
Attorney Generglet al,,

Defendants.
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MEMORANDUM OPINION

During the summer of 200@yro seplaintiff Sheila Lawsorresigned from the
Federal Bureau of Invegiation (“FBI”) following a nearly 11year tenureas a Special
Agent. (First Am. Compl. (“Compl.”), ECF No. 57 10, 13.) Shortly afterher
resignation Lawsonhada change of hearand between 2007 and 20Kherepeatedly
asked to be reinstatéd he former position. (See id {118, 24, 27, 30 The FBI
denied each ofawson’sfour requestdor reinstatement (See id.f120, 25, 28, 39 In
the instant lawuit, Lawsonallegesthatthe FBI'srefusal to reinstate her as a Special
Agentconstitutes dscrimination on the basis dferage, sex, and racand wasalso
retdiation for an Equal Employment Opportunity EEO") complaintthat Lawsorhad
filed in 2006 (See id.f 1.) The instanttcomplaintseparately alleges that the FBI
retaliated againdtawson by improperlyprocessinganotherone of her EEO complaints;
specifically, Lawson contends that an FBI employee interfered Wahptocessing of
an EEO complaint she filed in 2010 in order to retaliate against her fog thie 2006

EEO complaint. (See id. 71106-10, 14751.)
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Notably, this legal actionconsists ofseven separatgiscriminationor retaliation
counts, and each of theseuntshasbeen brought undezitherTitle VII of the Civil
Rights Act of B64 (“Title VII"), 42 U.S.C. 882000e t02000e17 (seeCountsV-VIl),
or the Age Discriminationin Employment Act (ADEA™), 29 U.S.C. § 621-34 (see
Countsl-IV). Furthermoregeachcountrelateseither tothe FBI's refusal to reinstate
Lawson as an SACountsl, II, 1ll, V, and VI (referred to hegin, collectively, asthe
“failure-to-hire claims’)), or thealleged impropeprocessing ofL.awson’s2010
administrativecomplaint(Counts IV and Vli(collectively,the “retaliatory interference
claims”)).

Before this Court at presenttise motion to disniss Lawsons complaintthat the
FBI, the Department of Justice (“DOJ”), Attorney General Jsffa Sessions, and FBI
Director Christopher Wray (collectively, “Defendants”) have dil¢See generally
Defs.” Mot. to Dismiss (“Defs.” Mot”), ECF No. 9¢)Defendants argue thaeveral of
Lawson’sfailure-to-hire claimsare unexhaustefsee id.at 13—15) thatany exhausted
claims were not timely presented to this Cofsee id.at 12—13) andthatall of the

claimsin the complaint fail to state valid grountts relief (see id.at 15-21).2

! Lawson’s complaintictuallynames former Attorney General Loretta Lynch and former FBI ®ae
James Comey abe officerdefendantg{see Compl. 1), but pursuant to Federal Rule of Civil
Procedure 25(d)their respective successarsoffice—Attorney General Jefferson Sessions and FBI
Director Christopher Wray-have since been automatically substituted as defenddntghermore,
becausé'the only prewer defendant in suits brought und@itle VII and the ADEA]is the head of the
department or agency being sued[Wilson v. Dep’t of Transp.759 F. Supp. 2d 55, 67 (D.D.C. 2011);
see also42 U.S.C. § 200046(c), it is herebyORDERED that all of the défendantsin this action other
than Attorney General Sessions &ESMISSED. The proper defendant in a Title Vélctionfiled
against the FBIs the head of DQJSeeMulhall v. Ashcroft 287 F.3d 543, 550 {6 Cir. 2002) (“[I]n
the present case [the pl4iff] alleges Title VII retaliation by the FBI; the FBI issubunit of the
Justice Department. Therefore, the proper defendant is the Att@eegral, the head of the Justice
Department.”) However, for the sake of conveniendhis Court will persistn using the plural term
“Defendants” when referring to the movaintthis Memorandum Opinian

2 Pagenumber citations to documents the parties have filed refer to the page rauthhethe Court’s
electronic filing system automatically assigns.



Defendants’ arguments for dismisganerally treathe discrimination and retaliation
claims thatLawsonbrings undefTitle VIl as largely interchangeablgith those that she
brings under the ADEAhowever, as explained lmav, there arecritical differences
between the procedures thaplaintiff mustfollow with respect teexhaustiorand
timelinessunderthose two statutesConsequentlyalthough the Court largely agrees
with Defendants’exhaustiorand timelines@argumens as they apply thawson’sTitle
VIl failure-to-hire claims(with an exception discussed belgwhe Courtconcludeghat
Defendants have not demonstratbdt Lawson’s ADEA failureto-hire claims are
unexhausted or untimelyThe Court also concludes thidne ADEA failureto-hire
countsstatevalid claims for discrimination and retaliatiphecause the complaint
plausibly allegedoth (1) that age was #actor in the FBI’s refusal to reinstate Lawson
and(2) thatthe FBI's refusal was causally relatedan EEO complaint that Lawson
previously filed in 2006. Finally, the Court concludes that Lawson’diettay
interference claims state valid grounds for rellefcause Lawson has plausibly alleged
that interference in the processing of her EEO comphaas a materially adverse
actionof the sort that can substantiate retaliation claims under both Titland the
ADEA.

Accordingly, Defendants’ motiono dismisswill be GRANTED IN PART AND
DENIED IN PART . Lawson’s Title VII failureto-hire claims(Counts V andvl) will
belargelydismissed for failure to exhaysthile the correspondindDEA failure-to-
hire claims(Countsll and Ill), as well as heTitle VII and ADEA retaliatory
interference claim$Counts IV and VII) may proceed With respect tahefailure-to-

hire allegations that Lawson makes in Counthle Court will permit Lawson to amend



her complaint to clarify the clai, andLawson can also amer@ounts V and Vio
address deficiencias the surviving portions othose claimsas outlined below A

separate Order consistent with tiMemorandum Opiniomill follow.

l. BACKGROUND

A. Facts Pertaining To Lawson’s Failure-To-Hire Claims?3

SheilaLawsonis an AfricarAmerican womarwho began her employment as a
Special Agent (“SA”) with the FBI on Qaber 15, 1995. SeeCompl. 1 9-10.) At
some unspecified point in 2006, Lawson “initiated the EEOC discrimination complaint
process” (d. T 12), and filed a formal complaint of discriminaticseé id.{ 90). The
exact substance of Lawson’s 2006 grievamsnot apparent from her complaint in the
instant casealthough Lawson does allege thhe EEO claims were broughdgainst
[Robert Enriquez, her former supervisor] and other FBI employgeg[d. 1107.) On
July 7, 2006, after serving nearly 11 years as an SA, Lawson resigned frgposgon
(see id.{ 13) andthe following yearshewithdrewthe 2006 EEO complaintsge id.
1 14).

Following Lawson’s resignation, the FBI Human Resources officé sawson
an electronic communicatiothat outliredthe agency’'seinstatemenpolicy for former
SAs. (See id 15.) This message “stated that if an individual took a refund of the
retirement contributions made to the FERS pension account, that individual is
prohibited by federal law from repaying thatount to get credit for their prior service

and would, therefore, be ineligible for reinstatement ifythee already older than age

3 The folowing facts are drawn from Lawson’s first amended complai&tthough the complaint is at
times difficult to follow, the Court believes that theltowing recitation accurately represents the
substance of Lawson’s allegations and claims.



37.” (Id. 1 16 (internal quotation marks omitted).lawson received this message on
March 20, 2007. See idff 15-16.) Ten days later-on March 30, 200+Lawson
requested reinstatement as an FBI S8edJuly 7, 2015 EEOC Decision (“Final EEOC
Decision”), Ex. A to Compl., ECF No.-b, at 3.) And five days after the reinstatement
reques—on April 5, 2007—Lawson “took a refund of the retirement contributions in
her FERS account.” Gompl.{ 17.)

According to Lawson, on at least four different occasions between May 31, 2007
and March 26, 201Ghe FBldenied heformal requests for reinstatement, abadwson
alleges that the FBiefused to rehire her becausieher age, sex, and race, and ailso
retaliationfor herfiling of the 2006 EEO complaint The first denial occurred on May
31, 2007, when the Chief of Human Resouralsgedly“denied [Lawson] the FBI SA
position because she was 41 years”dlidl.  20), and therefore could not accumulate
20 years of service before the FBI's mandatogtirement age of 57sge id.{ 22; see
also supranote4). UndauntedLawson again requested reiakementand enclosed
with her reinstatement requestasa letterthatsheaddressed to the Director of the FBI

and that asked faan age waiver. Jee id.f 24.)° In correspondencdated September

4 The reinstatment policy provides that all reinstatement candidates must letaldomplete 20 years
of service by the mandatometirement age, which at that time was 5Ge¢FBI Special Agent
Reinstatement Policy, Ex. A to Defs.” Mot, ECF Nel9at 2; Letter oMay 31, 2007, Ex. C to Defs.’
Mot., ECF No. 93, at 1.) When making this yeao$-service calculation, the agency typically credits a
reinstatement applicant with her years of prior seryviodessthat “individual took a refund of the
retirement contribtions[shd made to FERS,” in which case the reinstatement applisaprohibited
“from repaying that amount to get credit for [her] prior service[.]'B(Special Agent Reinstatement
Policy at 2.) Accordingly, “if an individual took a refund of [herletirement contributions[,]5he

could not receive credit for prior years of service and would thusribigible for reinstatement if [she
is] already older than age 37.1d() The Court includes this information, which is contained in
exhibits to Defendnts’ motion,to provide additional contexfor its explanation of the facts at issue
and has not otherwise relied upon Defendants’ exhibits in respltie instantmotion to dismiss.

5 Pursuant to “Human Resources OrdB0J 1200.1[,]” age waivers amvailable to individuals who
otherwise exceed the maximum permissible age for reiemit in cases involving “especially
gualified individuals; shortage of highly qualified individuals &gecific law enforcement positions][;]



2, 2008, he FBI againdenied Lawsors request, explaing that “the FBI Director
could give ‘no further consideration’ because the FBI Director could only grget
waivers up to age 60(id. § 25),andas a41-yearold requesterLawson could not
accumulate 20 years of service before thabvffut

Lawsonsubsequentlysubmitted twomorereconsideration requests, both of
which the agencgwiftly deniedin a letter datedanuary 7, 2009. See id f{ 2728.)
In this denial letter—the agency’s third in less than two yeaithe agencyurportedly
advisedLawson ‘that she had ‘reached the age’ where she could no longer be reinstated
in the FBI SA position”id.  28), and furthemstructed her talirect age waiver
requests to the Adrney Genera(see id.f 29). Lawson followedthis instruction
approximately foumonths lateby sendindg‘a letter to Attorney General Eric H.
Holder, Jr. requesting a decision regarding her application fostaement in the FBI
SA position.” (d. T 30.) This request was subsequently forwarded to theégBuman
Resources officeand in a letter dted March 26, 2010, the agency, for the fourth time,
declined to reinstate Lawson(See id{f 3+32.)

B. Facts Pertaining ToLawson’s Retaliatory Interference Claims

At some point in 2010, Lason “contacted an EEO counselor” anditiated the
informal discrimination complaint counseling phase[.Jd.(T 106.) On JulyQ, 2010,
Lawson filed aformal complaint with the EEOG which she claimed that tHeBI had

discriminated against her on the basis of sex and agehashdetéiated against her for

.. . [and] situations wlre tentative selectees for law enforcement positions have passe i@ um
entry age due to unavoidable or unexpectedly lengthy clearance or proxesquirements[.]”
(Compl. | 37 (internal quotation marks omitted) (quoting HR Ord2®J 100.1, Chap.-36, Maximum
Entry Age And Mandatory Retirement of Law Enforcement Officersnfbat
https://www.justice.gov/jmd/horderdoj1200kpart1-employmentl).)



prior protected activitywhen it refusedo granther reinstatement requests between
May 23, 2007 and March 26, 2010SgeFinal EEOC Decisiorat 1.) Lawson alleges
that whileshewas “participat[ing]in the EEOCformal discriminationcomplaint
process|,]” Robert EnriquezLawson’s former FBI Unit Chief, “who knew [Lawson
had filed a prior discrimination complairdagainst him in 2006” (Compl. 48)—got
involved withLawson’seEEO case and purportedly “interfered” with hadministrative
complaint “through improper complaint processing, an incomplete investigat
Plaintiff’s claims of discrimination, and the omission of any investigatibRlaintiff’s
claims of retaliation.” Id. § 49;see also idf 48.) Enriquez’s actionasllegedy
prompted Lawson to file “a spinff EEOC complaint” regarding Enriquez’s conduct
during the administrative proceedinfyg Lawson’s July 2010 complaint.ld; 1 50.)
The instant complaint provides no additional details regarding the timorggent, or
disposition ofLawson’s"“spin-off” administrativecomplaint

On July 7, 2015,ie EEOC issued its final decisi@imsmissingLawson’s July
2010 complaint (Ses generallyFinal EEOC Decisior) At the end of its decision
letter, the Commission informeddwson that she had the right to file a civil action in
federal court “within ninety (90) calendar days from the date that” shaved its
decision, and furtheexplained that“[flor timeliness purposes, the Commission will
presume that this decision wesceived within five (5) calendar days after it was
mailed” (Id. at 6, 8.)

C. Procedural History

Lawsoninitiatedthe instant lawsuit on October 19, 263304 days after the

EEOC issued itslecision ofJuly 7, 2015. Lawson subsequently filean amended



complaint, which ighe current opetave compaint in this matter, assertinggven
separate causes of actidmat as explained&bove,arise from two distinct categories of
acts. (See generallyCompl.)

The claims in the first categorwhich this Cout callsthe “failure-to-hire
claims” challenge the FBI's repeated refusal to reinstate Lawson as an SAsohaw
allegesthat the agency’s four denial letters constitute disparate treatment duge to
race, and sex under the ADEA (Count Il) and Title Wount V), respectivelysge id.
19 7185, 116-27), andLawson alsccontends that the agency refused to reinstate her
on these occasions in retaliation for her piiO activity, in violation of the ADEA
(Count I1I) and Title VII (Count VI) ¢ee id.f7 &-99, 128-40). Lawson’sfirst failure-
to-hire claim (Count l)is more difficult to characterize. This cause of actiamhich is
brought under the ADEA and maptioned “Unlawful Discrimination Because of Age in
FBI Reinstatement Policy=at times appears to challenge the FBI's reinstatement
policy as facially discriminatorysge id.f 67 (“The hiring policy . . . unlawfully
excluded Plaintiff because of age.”)), and at other times appears taardisparate
treatment claimgee id.{ 65(alleging that the “discriminatory ageased policy was not
applied to every over age 37 reinstatement applicant who depleted thedeBRi®n
account but was applied to disadvantage Plaintiff because of her age”))

The secondcategoryof claimsin Lawson’s complaint, Wich the Court referto
asthe “retaliatory interference clainischallenge€nriquez’s purportediterference
with, and improper processing of, Lawson’s EEO complai(@ee id J§100-15, 141
55.) The complainttontendghatEnriquez’s conducamoungdto retaliation in

violation of the ADEA (Count IV)and Title VII (Count VII)



On June 15, 2016, Defendants filed a motion to dismiss baissomplaint
(See generallpefs.” Mot.) Largely without differentiating between Lawson’s various
claims and the asserted legal bases for them, Defendeaguigthat Lawson’s‘case”
should be dismissed as untimely because Lawson fileccomplaintmore than 90 days
after receiving her EEOC rigtib-sue letter geeid. at 12-13), andbecausd.awson
failed to exhaat any claimghat arebased on acts that occurred prior to November 17,
2009 Geeid. at 15) Defendants also contertdat none ol.awsoris disparate treatment
or retaliation allegationstate avalid claim fordiscrimination or retaliatiomn violation
of Title VIl or the ADEA. (See id.at 15-21.) For her partLawsonrespondghat she
timely filed her complaint within 90 days of receiving the rigbisue letter geePl.’s
Suppl. Opp’n to Defs.” Mot. to Dismiss (“Pl.’s Opp’n”), ECF No.-15at 16-12), and
Lawsonalsoinsists that shédas exhaustedll availableadministrative remediesée id.
at 13-14).° Lawsonfurthermaintainsthatthe complaint adequately alleges
discriminatory treatment and retaliatiomviolation of the law (See id.at 14-23.)

Defendants’ motion to dismiss is now ripe for this Court’s revieeepDefs.’
Mot; Pl.’s Opp’n; Defs.” Reply in Supp. of Defs.” Mot. to Dismiss (“DefReply”),

ECF No. 16.)

8 Lawson filed an initial brief in opposition to Defendants’ moti@m July 15, 20165eePl.’s Mem.in
Opp’n to Defs.” Mot. to Dismiss, ECF No. 13ndthereafter sought, and received, leave to file a
supplemental opposition brie§éePl.’s Mot. for Leave to File Suppl. Mem. in Opp’n to Defs.” Mot. to
Dismiss, ECF No. 15; Min. Order of Aug. 1, 20163ecause the supplemental memorandum that
Lawson has filed effectively supplants, rather than suppleméetsinitial opposition brief, tis Court
will refer exclusively tothe ‘supplemental’ memorandum when recounting Lawson’s arguments.



. LEGAL STANDARD

A motion to dismissa complaintpursuant to Federal Rule of Civil Procedure
12(b)(6) challenges the adequacytloé complaint on its face, testing whether the
pleading“state[s] a claim upon which relief can be grarntgd Fed. R. Civ. P. 12(b)(6).
Although a complaint does no¢quiredetailed factual allegains,it must contain
sufficient factual matter, accepted as true, to “state a claim to reliefslpdauisible on
its face.” Bell Atl. Corp. v. Twombly550 U.S.544,570(2007) “[M]ere conclusory
statements” are not enough to make out a cafisetion against a defendarmshcroft
v. Igbal, 556 U.S. 662, 678009); instead,he facts alleged “must be enough to raise a
right to relief &ove the speculative levélTwombly 550 U.S. at 555. “In determining
whether a complaint states a claim, the ¢onay consider the facts alleged in the
complaint, documents attached thereto or incorporated therein, and matvenscbfit
may take judicial notice.”Abhe & Svoboda, Ino.. Chaq 508 F.3d 1052, 1059 (D.C.
Cir. 2007).

Of course this Court is mindtil that Lawson is proceeding in this matter pro se,
and that the pleadings of pro se parties are to be “liberally constraneld*h&ld to less
stringent standards than formal pleadings drafted by lawyer&rjtkson v. Pardus
551 U.S. 89, 94 (2007)"T his benefit is not, however, a license to ignore theelald
Rules of Civil Procedure[;]Sturdza v. United Arab Emirate658 F.Supp.2d 135, 137
(D.D.C.2009) and “even a pro se plaintiff must meet his burdéstating a claim for

relief[,]” Horseyv. Dep’t of State 170 F. Supp. 3@56,263-64 (D.D.C. 2016)

10



[1. ANALY SIS

As explainedabove,Lawson’s complaint raiseseven causes of action thaise
from two distinctcategorieof acts. First, Lawson’s failureo-hire claimschallenge
the FBI's repeated refusals to reinsthsras an SA, on the groundlsat these refuds
constitute discrimination ancetaliation in violation of Title VII (Counts VVI) andthe
ADEA (Counts | II, 1l). By contrast,Lawson’s second@roupof claimschallengeghe
agency’s interference with, and improper processinghaff EEO complaint, which,
Lawsoncontends amounts to retaliation in violation of Title VII (Count VII) and the
ADEA (Count IV). This parsing of the claims is important because,the reasonset
forth below, the Court concludes that Lawsafailure-to-hire claims brought pursuant
to Title VII must be dismissenh part for failure to exhaust, while those brought under
the ADEA eithersuffice to state a claimr may be amended to clarifyawson’stheoly
of liability. The Court further finds thdtawsoris retaliatoryinterferenceclaims
survive Defendants’ motion to dismiss.

A. Lawson’s Title VII Failure-To-Hire Claims Must Be Largely
Dismissed

Although Defendants conflate thfailure-to-hire claims that lawson has brought
underTitle VII with the similar claims that she has brought unttex ADEA (seeDefs.’
Mot. at 12-15), the exhaustioandtimeliness‘rules relating to Title VIl and ADEA
claims . . . are not identical[,JAchagzaiv. Broad. Bd. of Govs170 F. Supp. 3d 164,
171 (D.D.C. 2016), and as a resuhe two causes of actianust be analyzed
separately.So analyzedit is clearfrom the face of Lawson’s complaint that she failed
to exhaust three dhe fourdiscreteacts that form the basis bkr Title VII failure-to-

hire claims (with respect to the fourth act, this Court wgiive Lawsonpermissionto

11



amend hecomplaint to address the deficiencies that Defendants idanaified). With
respectto Lawson’s corresponding ADEA claimthe Cout concludes thathere is no
exhaustion problemand thatLawson has alleged sufficient facts to suppgbgage
discrimination and retaliation claims stemming frome FBI's refusal to reinstate her
The Courtwill also allowLawsonto amend hecomplaintto clarify theADEA claim
she intends to raise in Count |
1. The FailureTo-Hire Claims That Arise Under Title VII Must Be
Dismissed For Failure To Exhaust Administrative Remedies With
Respect To Three Out Of The Four Denial Letters Upon Which

Those ClaimdAre Based, But Lawson May Amend Her Complaint
With Respect To The Fourth Letter

Lawson'’s Title Vllfailure-to-hire claims(Counts V and Vlarise out of the
FBI's refusal on four separate occasions (May 31, 2007; September 2, Z00&ry 7,
2009; and March 26, 2010) to reinstate Lawson as an FBISAnoted,Lawson
contends that these denials constitute disparate treatment bakedsexand race and
in addition, that the FBI issued these denials in retaliatioiné& 2006 EEOC
complaint. It is well established that, if Lawson is correct that the FBI's deniale we
discriminatory,eachrefusal is treated asseparatediscriminatory acfor purposes of
Title VII's exhaustion requirementsSeeNat’l R.R. Passenger Corp. v. Mgan, 536
U.S. 101, 113 (2002)‘Each discrete discriminatory act starts a new clockfilarg
charges alleging that act.”}ror the reasons that follow, this Court finds thaith
respect tahe first threedenial letterdrom the FBI it is clear fromthe face of
Lawson’s complaint thashe did not contact an EEO counselor within 45 days cfehe
purported violations, and as a result, failed to exhaust her adminvetratmediesn

regard to those discrimination claims

12



“Before a federal employeean file suit against a federal agency for violation of
Title VII, the employee must run a gauntlet of agency procedurésiaadlines to
administratively exhaust his or her claimsCrawford v. Duke867 F.3d 103, 10%D.C.
Cir. 2017). First, an employee must contact the agency’s Equal Employment
Opportunity (“EEQ”) counselor to initiate informal counseling “within 45/gaf the
date of the matter alleged to be discriminatory or, in the case of persactii,
within 45 days of the effective tlaof the action.” 29 C.F.R. 8614.105(a)(1). If the
matter is not resolved informallyithin 30 days, the employee then has 15 days to file
a formal complaint with the agencysee id.88 1614.105(d), 1614.106(aPnce an
employee has filed a formal compl&inhe agency must “conduct an impartial and
appropriate investigation of the complaint withi@0ldays” of that filing,d.
8§1614.106(e)(2), and the employee may subsequently file suit in federal dcstuixtt
but must do savithin 90 days of receiptfahe agency’s final determination, drthe
agency does not take final acticafter 180 days hee elapsed since the filing of the
complaint with the agen¢pee42 U.S.C. § 200046(c); 29 C.F.R. 8 1614.407(c)

“[T]he administrative time limits . . erect no jurisdictional bars to bringing
suit[,]” Bowden v. United State406 F.3d 433, 437 (D.C. Cir. 1997); instead, these
requirements function like statutes of limitations, and as such, are subjeaiver,
estoppel, and equitable tollingee Horsg, 170 F. Supp. 3dt 264-65; see alsdRann v.
Chag 346 F.3d 192, 195 (D.C. Cir. 200@kiterating that “the timeliness and
exhaustion requirements of § 633a(d) are subject to equitable defense® amdhat
sense nofjurisdictional”). However, nh order to receive the benefit of equitable tolling,

a tardy plaintiff must show “(1) that [s]he has been pursuing h[er] rightgedhtly, and

13



(2) that some extraordinary circumstance stood in h[er] way and pex/émely
filing[.]” Horsey 170 F. Supp. 3dt 267 (internal quotation marks and citation
omitted). The Supreme Court has suggested that equitable tolling mightbable
where a claimant “received inadequate notice,” where “a motion for appent of
counsel is pendingl[,]” or “where the couras led the plaintiff to believe that she had
done everything required of her[.]Baldwin Cty. Welcome Ctr. v. BrowA66 U.S. 147,
151 (1984) (per curiam).

In the instant case, it is evident on the face of Lawson’s complaint teadidh
not exhaust @ministrative remedies with respect to the first three denial leétredsthat
no grounds for equitable tolling existawson’s complaint alleges that the agency
denied her requests for reinstatementdsuingletters dated May 31, 200Beptember
2, 20@B; January 7, 200%nd March 26, 2010seeCompl. 1 20, 25, 28, 32), and that
she initiated contact with an EEO counselor at some unspecified time in 204 0d(
1 106). While it is possible that Lawson’s 2010 EEO contact occurred within 45 days
of the March 26, 2010 letter, the same cannot be said with respect to the feest thr
denial letters. That is,ven assuminghat Lawson initiated contaetith the EEO
counselorat the earliest possible time 2010 with respect to the 2007, 2008, and 2009
denal letters(i.e., onJanuary 1, 2010), this contact occurred 946 days after the May 31,
2007 letter, 486 days after the September 2, 2008 letter, and 359 days after thg Janua
7, 2009 letterrespectively—far beyond the applicable 4day reporting period
Therefore, i is clearonthe face of Lawson’s complaint thabe did not timelyontact

an EEO counselor with respect to the first three denial letters.

14



Nor has Lawson established that this is one of the “extraordinary aetutig
circumscribed instances” in which equitable tolling is warrant&thshington v.
WMATA 160 F.3d 750, 753 (D.C. Cir. 199@8hternal quotation marks and citation
omitted) Lawson suggestihat tolling isjustified simply andsolely because she “could
not have known about éhdiscrimination or retaliation upon receipt of a letter at
issue[.]” (Pl.’s Opp’n at 1314.) Critically,however,Lawson fails to articulate
preciselywhyshe could nopossiblyhave knownthatthe denial lettersvere
discriminatory and retaliatory wheshe received theyrand her contentiom this regard
is particularly oddgiventhat her current discrimination and retaliation claiapgpear to
restsolelyupon the FBI's issuance tifiese same lettersiVhat is morepecause the
denial letters at issuare dated between one and three years before Lawson initiated
contact withan EEO counselofagain construingL,awson’s“2010” contact with an
EEO counselor as havirmgcurred on January 1, 20{CGompl. 1106)), Lawsonhas
failed to demonstrate diligence pursuing her administrative remedileg any stretch
of the imagination See Washingtqril60 F.3dat 753(finding that a complainant’s lack
of diligence precluded equitable tolling where the complainant filed aDE&E
complaint “over a year” (13 months)taf the alleged act of discrimination, in violation
of an 180day filing deadline)Dyson v. District of Columbia7r10 F.3d 415, 4222
(D.C. Cir. 2013) (finding that a complainant’s lack of diligence precluded alhait
tolling where the complainant misse filing deadline by88 daysdue to circumstances
that were within her control)In the absence of any evidence that Lawson exercised the

requisite due diligence in pursuing her administrative remediethatsome

15



extraordinary circumstances impededwson’sability to pursue those rights, this Court
declines to tolthe 45day reportingdeadline

In a final effort to avoidthe dismissalof her Title VII failureto-hire claims
Lawson argues that all four denial letters at issomestitute one contuous
discriminatory and retaliatory actionSé€ePl.’s Opp’n at 13 (“These letters mailed to
Plaintiff from the FBI Human Resources Division continually provided reasoats
denied Plaintiff’s reinstatement in the FBI SA position.”).) As this Coaddiready
explained, however{d]iscrete acts such as termination, failure to promote, denial of
transfer, or refusal to hire are” acts that occur at a fixed,tand thusan employee
mustadhere tahe establisheddministrative process faachdiscreteaction for which
she seeks to bring a clainMorgan, 536 U.S.at 114 see also idat 113;Nguyen v.
Mabus 895 F. Supp. 2d 158, 172 (D.D.C. 2012) (“[S]ince the Supreme Court’s decision
in Morgan, the continuing violation theory is restricted to claimsnatio hostile work
environment claims because those violatiensilike a discrete act such as firing or
failing to promote an employeecannot be said to occur on any particular day.”
(internal quotation marks and citation omitted)).

Therefore the Court rejects Lawson’s argument that claims are exhausted
with respect tall four denial letterdbecause thegonstitute a continuous
disciminatory or retaliatory event, and the Court also findspparent from the face of
Lawson’s complaint that she fadeo contact an EEO counselor within 45 days of the
May 31, 2007, September 2, 2008, alahuary 7, 2009 denial letter§hus,the Title
VIl discrimination and retaliation claimthat arie from thesedenialletters must be

dismissed.SeeFortune v. Holeér, 767 F. Supp. 2d 116, 1223 (D.D.C. 2011)
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(collecting cases in which courts dismissed Title VII claims on aghian grounds
where it was clear that the complainant had not contacted an EEO cauwgéio 45
days of the alleged act of discrimination)awson’s Title VII failureto-hire claims

that stemfrom thedenial letter oMarch 26, 2010will not be dismissed on exhaustion
grounds, becausat this junctureDefendants cannatemonstrate that Lawson failed to
contact an EEO counselor within 48y& of that letter, aBefendants themselves
concede. $eeDefs.” Mot. at 15.)

Defendants dmot concede that any exhausted claims were timely presented to
this Court. In this regard,awson has requested the opportunity to amend the
complaint “to refect the date of receipt of the [righd-sue letter] shoul the Court hold
in abeyance decision in regard to this issuéPl.’s Opp’n at 12), which thi€ourt has
herebydecided to allowgeethe accompanyin@rdern. With this opportunity to amend
her mmplaint Lawsonwill also have achance tcaddany additional allegations of fact
that pertain to the March 26, 201denial lette—which isthe sole remaining basis for
her Title VII failure-to-hire claims (Counts V, VB-before the Court considers
Defendants’ argumentsegardingthe sufficiency of the factual allegations in suppwoifrt
these claims.Once Lawsorfiles the anticipated amended complaitite Court will
permit Defendants to file partial motion to dismisthat addresses thétle VIl failure-
to-hire claims arising ouof the denial letter of March 26, 2010

2. Lawson’s FailureTo-Hire Claims Survive The Motion To Dismiss
To The Extent That They Arise Under The ADEA

In their motion to dismiss, Defendants insist that the fathortire claims that
Lawson has brought under the ADE&ounts I, I, and lll)suffer from the same

fundamental flaws as her Title VII claimsnamely, that these claims abeth
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unexhausted@nduntimely. (SeeDefs.” Mot. at 1215.) In the alternative, Defendants
argue that.awson’s complaint fails to state any claim for discrimination or retaliation
under the ADEA. $ee idat 15-20.) For the reasons set forth beldiis Court
disagrees on both fronts.

a. Defendants Have Not Demonstratédat Lawson’s Age

Discrimination AndRetaliation Claims Must Be Dismiss&h
Exhaustion Or Timeliness Grounds

Although Lawson’s ADEA failureto-hire claimsarise from the samget of
underlyingfactsas the corresponding claims that Lawson has brought under TitJe VII
the pre-ffiling procedureghat applyunder theetwo statutes are analytically distinct.
Stated simply, Title VII requires plaintiff to navigate @maze of administrative
processe€s]” Niskey v. Kelly859 F.3d 1, 5 (D.C. Cir. 2017), while an ADEA plaintiff
has a much easieow to hoe when filing a discrimination actioseeChennareddy v.
Bowsher 935 F.2d 315, 318 (D.C. Cir. 1991). This is becdiiapr ADEA plaintiff has
two means of pursuing hege discrimination cia.” Id. First, a federal employee has
the option ofbypassing the administrative process altogether and suing directly in
federal court, subject to certain notice requiremer@ee29 U.S.C. 8633a(d).

However, @ employee who selects this option must give notictheflawsuit to the
EEOC “within one hadred and eighty days after the alleged unlawful practice
occurred” and “not less than thirty days[]” prior to the commencement of tienac
Id.; see also Stevens v. Dep’ttbke Treasury 500 U.S. 1, 67 (1991) (clarifying that a
plaintiff is requiredto file hernotice—notthe civil actionitself—within 180 days of
the conduct at issue and at least 30 days prior to the commencement ohguit, a

indicating that a plaintiff may wait considerably more than 30 days afteg ther
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notice of intent to subefore filing her lawsuit).Alternatively, an ADEA plaintiff
“may [opt to] invoke the EEOC’s administrative process, and then sue if dissdtisfi
with the results.”Rann 346 F.3dat 195(citing 29 U.S.C. § 633a(b), (¢)).

In the instant case, Defendamo not addreswhether Lawsoractuallyprovided
the EEOC with the requisite notitefore seeking to obtain direct judicial review of her
ADEA claims in this Court, as would be required under the first of these veouzs.
Instead, Defendants frame their exhaustaowl timeliness argumensslely in terms of
the deadlinespplicablewithin the context of the EEOC administrative progessd
theynote in passing thdtawson’scomplaint “does not allege that Lawson relied on
any avenue other than the F8bdministrative avenue for exhaustion of her alleged
ADEA claims.” (Defs.” Mot. at 14.)But the burden of establishing exhaustioredaot
lie with the plaintiff. That is, while it is true that Lawson’s complaint does not allege
that she providednintentto-sue notice to the EEOC within 180 days of the alleged
discriminatory acts, or that she waited at least 30 days after doing somtoare suit,
“untimely exhaustion of administrative remedies is an affirmative defeard thus
“the defendanbeas the burden of pleading and proving]itf Bowden 106 F.3dat 437
(emphasis added)Thus,at this early stage dhe instantitigation, dismissalof the
actionis only appropriatef the plaintiff’'s failure to comply withestablished procedural
prerequisites is evident on the face of the complaiBee Horseyl70 F. Supp. 3d at
265. In any eventDefendantdherehave not meaningfully addressed the separate
ADEA frameworkor the facts in the complaint that implicate it (if antereforethey
havenot carriedtheir burden of provinghe lack ofexhaustionor the untimelinessof

Lawson’s complaint for the purpose of supporting their motion to dismiss.
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It is also the case thag¢venif one acceps as true Defendants’ suggestion that
Lawsoris complant demonstrates that skeught to invokeéhe second path to judicial
review (i.e., that she sued aftéting an EEO complaintegardingher ADEA claimsg),
Defendants do not automatically prevail with respect to their argumantigse claims
areunexhausted andf untimely. The D.C. Circuit hasxpressly avoided deciding
whether, havindiled an EEOC complaintan ADEA plaintiff “must reasonablypursue
the process, as an exhaustion regment would ordinarily entall. Rann 346 F.3d at
195 (emphasisni original); see also id(remarking that the ADEA is silent on this
guestion). The Supreme Court has similarly declined to reach the igudetheran
ADEA plaintiff like Lawsonis required to press omith respect to any EEO complaint
she has filecand avail herself of all potentiaddministrative remedielsefore bringing a
lawsuit See Steven$00 U.S. ab-10 (1991) (explaining that this issue was not
properly before the Court in light of the Solicitor General’s position tadederal
employee wb elects agency review of an age discrimination claim need not exhaust hi
administrative remedies”).

In the absence of any argument from Defendants regarding these caghidipen
legal questions—or, for that matter, any argument tailored to the ADE&nfeworkas
opposed to the procedures that Title VII prescribélsis Court declinesat this timeto
dismiss Lawson’s ADEA claimas unexhaustedr untimely Defendants aregf course,
free to reassert theskefenss (alongwith the appropriate legal arfdctual suppoptat a

later stagein this case
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b. Defendants Hav&lot Demonstratd That Lawson’s Age
Discrimination And Retaliation Claims Must Be Dismissed For
Failure To State A Claim

Defendantdhave alsarguel, asan alternativeto the untimelinessrad exhaustion
contentionsthat each of Lawson’s ADEA failurto-hire claims fails to state a claim
uponwhich relief can be granted.SéeDefs.” Mot. at 1520.) For the reasons
explained below, this Court disagrees with Defendants’ view of Lawsoilisréeato-
hire claims that allege discrimination (Count II) and retaliation (Colhtn violation
of the ADEA, andit will allow Lawsonto amend the complaint to clarify the basis for
the ADEA failure-to-hire claim that is set forth in Count |

0] Lawsonhas stated a discrimination claim under the
ADEA because she has alleged sufficient facts to

support the inference that age was a factor in
defendants’ refusals to reinstate her

The ADEA requires that “[a]ll personnel actions affecting employees or
applicants for employment who are at least 40 years @& ag. in executive agencies
.. .be made free from any discrimination based on age.” 29 U.S.C. § 633a(a). “The
Act’s protections for employees of the federal government” are “regpansive than
thosefor workers employed in the private sectokiller v. Clinton, 687 F.3d 1332,
1336-37 (D.C. Cir. 2012)that is,while a private sector employee must “show that the
challenged personnel action was takmtauseof age,” a federal employeman prevail
by “show[ing] that the personnel action involvedny discrimination based on age[,]””
Ford v. Mabus 629 F.3d 198, 205 (D.C. Cir. 2010) (quoting 29 U.S.C. § 633a)
(emphasis added)Accordingly, a federal employesleging age discriminatiomust

demonstratéthat age was factor in the challenged personnel actiorkbdrd, 629 F.3d

at 206 (emphasis in original). “[A]t the motidpn-dismiss stage, the guiding lodestar is
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whether, assuming the truth of the factual allegations, . . . the infevefce
discrimination drawn by the plaintif~i.e., that age was a factor in the challenged
decision—"are reasonable and plausibly supported.dwnsend v. United State336 F.
Supp. 3d 280298 (D.D.C. 2017)/

Notwithstanding Defendants’ arguments to the contraayyson’s complaint
alleges sufficientacts, accepted as true, to state a plausible claim for age
discrimination based on a failure to hireCount Il. Lawson identifies herself as an
“applicant” to the federal government who “is at least 40 years of @geihpl. 1 4);
hence, she is part ¢lfie classthat the ADEA protectssee29 U.S.C. § 633a(a).
Moreover, @cording to her complaint, Lawson previously served for over a decade as
an FBI special agenséeCompl. {1 10, 13), and was thus “qualified for tRBI SA
position” to which she appliedd. 1 19). Despiteher record of service and other
gualifications,the FBlallegedly denied.awson’s appkations for reinstatememn four
separate occasions between May 31, 2007 and March 26, 28&eid (1Y 2Q 25, 28,
32.) And n lieu of reinstating Lawsqgr’between October 2009 and June 2010[,]” the

FBI purportedly “hired seven applicants who sought reinstatement in th&4&B

"To be surejn order to be entitled to judgmenn her failureto-hire age discrimination claims
ultimately, Lawsommight need to resort to the familiar threart burdenshifting framework of
McDonnell Douglas Corp. v. Greed11 U.S. 792, 793 (1973), which requires, among other things, that
a plaintiff establish @rima faciecase of discriminationSee id.at 802-05; see also Teneyck v. Omni
Shoreham Hotel365 F.3d 1139, 1155 (D.C. Cir. 2004) (listing elements to establpinea faciecase

of discrimination forfailure to hire). But “an employment discrimination plaintiff is not requirea t
plead every fact necessary to establigirisma faciecase to survive a motion to dismjgs Jones v.

Air Line Pilots Ass’n, Int’] 642 F.3d 1100, 1104 (D.C. Cir. 2011)t{eg Swierkiewiczv. Sorema N.A.
534 U.S. 506, 51 (2002));see alsoSwierkiewicz 534 U.S. at 511, 515 (holding that “under a notice
pleading system, it is not appropriate to require a plaintifflead facts establishing a prima facie case
because thtMcDonnell Dougladramework does not apply in every employment discrimination case”
and “the Federal Rules do not contain a heightened pleading standaohpdoyment discrimination
suits”); Brown v. Sessom§74 F.3d 1016, 1022023 (D.C. Cir. 2014) (“W& have been clear, however,
that ‘[a]t the motion to dismiss stage, the district cozannot throw out a complaint even if the

plaintiff did not plead the elements of a prima facie case.”” (quoBrady v. Office of Sergeant at

Arms 520 F.3d 490, 493 (T. Cir. 2008))).
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position[,]” all of whom “were age 39 and younger[,]” aseveralof whom did not
posses$a unique or special skill, or ability.” Id. 1 39-41.) Lawson’s complaint
further alleges thatin a denial “letter dated January 7, 2009, [Unit Chief] Carrico
advised [Lawson] that she had ‘reached the age’ where she could no longer be
reinstded in the FBI SA position.” If. 1 28.) This Court agrees withawsoris

contention that these facts together are more than sufficiesupport a reasonable
inferencethat she “applied for and was not hired for the FBI SA position becauserof h
age”in violation of the ADEA. (Id. 1 84)

Defendantsresponse is tansist thatLawson’scomplaint “fails to state any
disparate treatment claim because it does not show that the FBI treatedrilaw
request for reinstatement differentbgcause oher age[]” (Defs.” Mot. at 17.) This is
so, Defendants argue, because under the FBI reinstatement pstegcribed in
Lawson’s own complaint, “Lawson’s withdrawal from her FERS [retieat] account
automaticallydisqualified her from reinstatement.’1d( (emphasis in original).)Thus,
sayDefendantsit was Lawson’s retirement account withdrawahdnot her age, that
was the true cause for tiBI’s refusals to rehire her. What Defendants overlook is
the fact thathe allegations in Lawson’s complaint dot preclude a jury finding that
age was “a” factor in the FBI's proffered rationale for refusingeimstate Lawson,
which is all that is requiretbr ADEA claims against federal government employers
SeeFord, 629 F.3d at 206

Specifically,as allegd in the complaint, Lawson was toldatthe FBI’'s policy
regarding FERS withdrawals and reinstatemeéuntason the age of the former agent

(SeeCompl. 1Y 2322 (asserting that the unit chief of the FBI's Human Resources
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Division told her that “a federdaw prohibited [her] from repaying [the FERS] amount”
that she had been paid; that “she could not be credited with her prior favcement
service years” for retirement purposes; and that due to her agecshlel ‘hot earn
twenty years of federal lawnéorcement service credit by the mandatory separation age
of ‘57’").) In addition, Lawson’s complaint plainly alleges that the FBI “denied
[Lawson] the FBI SA position because she was 41 years dld.” 20; see also id.
1916, 28, 34.) Therefore in contending that Lawson’s complaint does not plausibly
allegethatthe FBI rejected her reinstatement becaofsber age(seeDefs.’ Mot. at17-
18), Defendantsefuse to acknowledge the plain text of trexy pleading that they
purportedly analyze

This is not to suggest thatawson’s complaints a model of clarity. The
complaint does contaifactual allegationshat, if true,tend toindicatethat Defendants
decidedto forego reinstating.awsonbecause she had withdrawn money from her FERS
account oibecause ofotherreasonghat do not relate tdiscrimination on account of
her age(see, e.g.Compl. Y21 (discussing Lawson’s withdrawal from her FERS
account), and it is true that, “[i]n some cases, it is possible for a plaintiff to plead
much; thats, to plead himself out of court by alleging facts that render successon th
merits impossible[,]"Sparrow v. United Air Lines, Inc216 F.3d 1111, 1116 (D.C. Cir.
2000). But this Court’s “role is not to speculate about which factual allegations are
likely to be proved after discoveryinstead “the only question . . . is whether [Lawson
has] alleged facts that, taken as true, render [her] claim of [discrimingilanible.”
Harris v. D.C. Water & Sewer Auth791 F.3d 65, 70 (D.C. Cir. 2015). Fibre reasons

explained above, Lawsameeds only to include facts that demonstrate that her age was
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one factor in the FBI’'s decisionmaking proceseeFord, 629 F.3d at 206, and in this
regard, this Court finds that shas “nudged [her] claims across tlee from
conceivable to plausible,Twombly 550 U.S. at 30.8
(i) Lawsonhas stated a retaliation claim under the ADEA
because she has adequptallegedthat defendants
failfaql to rehire her because she engaged in a protected
activity.

Defendants next insighat Lawson’s complaint fails to state a valid retaliation
claimunder the ADEA Count Ill) “because it fails to show the requisite causal link
between Lawson’s prior protected activity and the FBI’'s denialesfreinstatement
request.” (Defs.” Mot. a19.) This argument presents a closer questioan
Defendants’ contentions with respect to Lawson’s ADEA discriminatiamn, but after
carelul consideration of this contentiothis Courtconcludes that Lawson has alleged a
sufficient causal connection between thel’'BBefusals to reinstate her and her 2006
2007 EEO activity.

The ADEA prohibits an employer from retaliating against a fedseaitor
employee because the employee engaged in protected activity byirog posawful
employment practices or bringirgyior charges ofigediscrimination. See Gomez

Perez v. Potter553 U.S. 474, 479 (2008).1M'the absence of direct evidence of

retaliatory intent, to succeed on a claim for retaliation undetthe ADEA, [Lawson]

8 Defendants’contentions that Lawson’s complaint references an improper “conganaith respect to

the ADEA discrimination claimssgeDefs.” Mot. at 17(arguing that Lawson’s “alleged comparator is
not a proper comparator”)) and thidiat 36 of the 37 employees who were reinstated from 2001 to 2010
“did not take a refund from their FERS pension funif. (internal quotation marks and citation
omitted))}—even if true—do not demand a different resulT.he pleading standard at this stagenot
“onerous[,]”McManus v. KellyNo. 141977, 2017 WL 1208395, at *5 (D.D.C. Mar. 31, 2017), and
while “[a]llegations regarding comparators . . . obviously strengthdis@rimination complaint,” this
evidentiary requirement is “inapplicable at the pleading stadéahko Shipping, USA v. Alcoa, Inc.

850 F.3d 461, 467 (D.C. Cir. 2017).
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must show that [she]l) engaged in a statrily protected activity; 2) suffered a
materially adverse action baé¢rl employer; and that 3) a causal connection existed
between the two.””Townsend236 F. Supp. 3d at 31(fuotingNurriddin v. Bolden
818 F.3d 751, 758 n.6 (D.C. Cir. 2016))Motaly, the requisitecausal relationship may
be inferred through temporal proximity between the protected act and tkeesadv
employment action.See idat316. However, were causation is predicated on
temporal proximity alone, “the proximity in time musé¢ very close.”Kwon v.
Billington, 370 F. Supp. 2d 177, 187 (D.D.C. 2005) (internal quotation marks and
citation omitted);see also Greer v. Bd. of Trustees of Univ. of DIA3 F. Supp. 3d
297, 311 (D.D.C. 2015) (“When relying on temporal proximityreddo demonstrate
causation, there is no brighte rule, although three months is perceived as the outer
limit.” (citation omitted)). Nevertheless*[a] large gap between protected activity and
retaliation is not necessarily fatal to a claim when themiiff can point to other factors
leading to an inference of causationGreer, 113 F. Supp. 3d at 311 (citation omitted).
In the instant case, Lawson alleges that she participated in the inforthal an
formal EEO complaint process throughout 2006 2067, and thereafter, the FBI
repeatedly denied her requests for reinstateme®eeCompl. 1 90, 9496.)
Defendants do not dispute that the FBI's refusal to hire Lawsonmmatarially adverse
action, nor do they dispute that Lawson’s prior EEO pgréton constitutes a
protected activity.Thus the only pertinent disputadsue is wlether Lawson’s
complaint allegesufficient factsrelated to theceausatiorelementto render her claim

plausible This Court concludes thatdioes for at least twoeasons
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First of all, there isometemporal proximity between Lawson’s alleged
protected activity and the FBI's decision not to reinstate her. Accorditigeto
complaint, Lawson “contacted an EEO counselor, initiated the informatichs@ation
complaint counseling phase, and participated in the formal discriminatioplaorh
process” in “20062007[.]" (Id. § 90.) After resigning from her position in July 2006,
and withdrawing her pending EEO complaint at some point in 268&id. 11 13-14),
Lawson requested reinstatemeseéid. 1931,93). Lawson alleges thaat the time she
requested reinstatemermyman resources personnel “knew of [her] prior protected EEO
activity in 2006-2007” (id. 1 93), and conducted “routine EEO database check[s] to
determinewhether an applicant for the FBI SA position had prior EEO activity
involving the FBI” (d. § 92). The complaint says that, althoughwson “qualified for
the FBI SA position” [d.  91), the FBI denied her requests for reinstatement in letters
dated May31, 2007, September 2, 2008, January 7, 2009, and March 26, 284 @d(

19 20, 25, 28, 32)andthat a “causal connection” exists between her 22007
protected activity and the denial letters “based on the close timing bétweetwo.
(id. 1 96.)

This Courtfinds that temporal proximitypetween the administrative processes
related to Lawson’s 2006 EEOC complaint and the FBI's May 31, 2007 deniail et
sufficiently close to support the causal inferente particular, the complaint alleges
that Lawson“initiated the EEOC discrimination complaint process” at some point in
2006 (d. § 12), andhat shecontinued to participate in this process through an
unspecified period in 2007d. 1 90). [D]rawfing] all inferences in [Lawson’s]

favor[,]” Brown, 774 F.3dat 1020(internal quotation marks and citation omittethe
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Courtwill construe the complaint to allege that Lawson was engaged in pursuing her
administrative EEO clainnto at least the early part of 2007, shorbkgfore she

received the May 31, 200Qdenial letter So construed, Lawson has allegbd
requisitetemporal proximity between her protected actvaind the FBI's May 31,
2007,refusal to reinstate herSee, e.g.Hamilton v. Geithner666 F.3d 1344, 1358
(D.C. Cir. 2012) (holding that a twmonth gap between ¢hemployee’s protected
activity and the employer’s adverse action was sufficiently boefupport an inference
of retaliation).

The Court recognizes thathetheror notLawson has alleged the requisite causal
link is a closer question with respect to fireal three denial letters, dated September 2,
2008, January 7, 2009, and March 26, 2010, respectively. The FBI issued these letters
one to three years after Lawson’s latest protected activity, andc@lojse of the time
lapse, [Lawson] cannot rely solely on the time of [the denial lettershaw sausation.”
Forman v. Small271 F.3d 285, 301 (D.C. Cir. 2001However, Lawson offers moye
andher additional assertion is the second reason that the Court concludes thaiedmpl
states a sufficienADEA failure-to-hire retaliation claim.

Specifically,Lawsonalleges that human resources personnel performed “an EEO
database check to determine whether an applicant for [the] FBI SA igrgsitad prior
EEO activity[.]” (Compl. § 46.) This database check helps to bridgette to three
year gap between Lawson’s 26®07 EEO activities and her subsequempéyment
applications, becausé# true, such a check would have alerted the employees to
Lawson’s prior protected activity when they processed her 2008, 2009, and 2010

applications one to three years later. Muoer, this Court is hargressed to imagine
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anynon-retaliatoryjustification for such aiEEO database check” as part of ahiee
application review. Id.) The Court notes further that there is nothing.awson’s
complaint regarding the FBI’'s application process that would rerderatlegation
manifestly implausible.In other words, if it is true that the FBI conducts “database
check[s]” to determine whether applicaseeking to be reinstated ®A positions have
engagedn prior EEO activity against the FBI, and as a result of this check, Blhe F
knew about Lawson’s 20862007 EEO complaint when ggfrocessed-and denied-her
2008, 2009, and 2010 reinstatement applicatitimsn Lawson’s complainplausibly
suggests thater gplicatiors for reinstatementweredeniedbecausehe engaged in
protected activity.

Thus although it presents a closer questiDefendantsdismissal contentions
regardingcausatioras it pertains to Lawsos ADEA retaliation claims are rejected
based on the Coud conclusion thatawson’s allegation regarding the FBI's EEO
database check is sufficient to suggest a causal link between her protectég andv
the challenged conduct.

(i)  Lawsm may amend her complaint to clarify what
type of ADEA claim she intends to raise in Count I.

Finally, this Court must evaluate Defenddndssmissal arguments related to
Count I, and in doing so, it hadservedhat, wnlike the otherADEA failure-to-hire
claims thatare brought in the complaintawson’s complaintis unclearregardingthe
nature ofthe challengehat Lawson is makingThat is, & times, Count | appears to
objectto the FBI's reinstatement policgs discriminatory on its facesée, e.g.Compl.
157, 58, 64, 67, 69r(akingallegations that aren the nature of objections to the policy

itself)), but other allegations in Count | suggest that Lawsddount | challenge is, in
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fact, a disparate treatment claimee, e.g.id. § 65 (alleging that the FBI's
“discriminatory agebased policy was not applied to every over age 37 reinstatement
applicant who depleted the FERS pension account but was applied to disadvantage
Plaintiff because of her age”)). To make matters wobsdendantgerceiveyet
another theory in the interstices Gbunt Is alegations of facttheyapparently read
this cause of action “to allege claims of disparate impact” as well asidite
treatment. (Defs.” Mot. at 8.)

Until this Court has a better understanding of the theory (or theoriesgofity
that Lawsonseeks to advance in Count I, it cannot undertakantdyzethe sufficiency
of this claim. The three aforementioned theories of liabilitg.(a facial challengeo
the FBI's policy adisparate treatmemaim, or adisparate impactlaim) represent
fundamentally different types dégal claims with different applicable standardSee,
e.g, Ross v. Lockheed Martin CorgNo. 16cv-2508, 2017 WL 3242237, at =3
(D.D.C. July 28, 2017) (describing the differences between disparate tetadume
disparde impact claims). Therefore, Lawson will need to clarify the challesge
intends to raise in this cause of action before the Court can adeqgeatelyain
Defendants’ arguments in support of dismissing Count I. Accordingly, in the
accompanying Ordethe Court permig Lawson to amend her complaint to clarthye
ground (or grounds) on which she seeks relief, an@ resultdeniesas moot

Defendans’ currentmotion pertaining to dismissal of Court |
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B. Defendants Have NotDemonstrated ThatLawson's Complaint Fails
To State ATitle VIl and ADEA Claim For Retaliatory Interference
With The Administrative Processing Of Her EEO Complaint

In addition to the various failurto-hire claims discussed aboveawsonhas
alsoclaimedunlawful retaliation, in violation othe ADEA (Count IV) and Title VII
(Count VII), basedn her former supervisor'sllegedinterference withand improper
processing of, Lawson’s EEGmplaintin 2010. SeeCompl. §1100-15; 14155.) As
Part 1.B Gupra) explains,Lawsonmaintainsthat Enriqguezthe Chief of heformer FBI
Unit, “knew that[Lawson] filed an EEO complaint against him and other FBI
employees in 2006(id. 1 107),and thatwhenshe“participated in the formal
discrimination complaint process in 2010” in connection with the FBlikife to
reinstate her as an S@d.), Enriquez“appeared in” the office tasked with handling
Lawson’s complainti@. 1 108), “supervisedLawson]'s pending EE@asé (id.), and
“intentionally interfered with[Lawson]in the pending EEO discrimination complaint
process (id. 1109; see also idf1148-50). The complaint specifically asserts that
Enriquezinterfered with the processing of Lawson’s 2010 EEO complaint by means of
“imprope complaint processing, apov[ing] the incomplete investigation of Plaintiff’s
claims of discrimination and retaliation, and apdiog] the omission of any
investigationof her claims of retaliation (Id. 11109, 150) And Lawson assestthat
these acts of intentional interferenwéh the EEQcomplaint process “establish
retaliation in violation of [Title VII and] the ADEA.” Ifl. 1113;see also idf 154.)

This Court concludes that Defendants have failed to demonstraté dmeston’s
allegations are deficient in any manner thajuiees dismissal under Rule 12(b)(6As
discussed abovéo state a claim for retaliation under Title VII and the ADEA, a

plaintiff must plausibly allege that sh&) engaged in a statorily protected activity;
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[and] 2)suffered a materially adverse action [lner] employer; and that 3) a causal
conrection existed between the twoTownsend236 F. Supp. 3d at 315 (internal
guotation marks and citation omitted). Defendants doati@ick Lawson’s retaliatory
interference allegations by referentoeanyof these threeelements; instead,
Defendants’ sole argument is tHaawson’sallegations “are not actionable under Title
VIl or the ADEA” (Defs.” Mot at 21), because “Title VII and theDEA create a cause
of action for discrimination, not ‘an independent cautaaiion for the mishandling of
an employee’s discrimination complaintsitd( at 20 (quotingDouglasSlade v.

LaHood, 793 F. Supp. 2d 82, 96 (D.D.C. 2011)But Defendants’ argument
misperceivesheretaliatory interference claimttat Lawson makes in this complainkt
is true enough that the mishandling of an EEO complaintits own does not give rise
to an independent cause of action under Title VII or the ADEB&e DouglasSlade

793 F. Supp. 2d at 96 (dismissing Title VII claim because plaintiffrhadelyalleged
“errors am irregularities with respect to the investigation of her discrimination claims
at the administrative level”). But unlike the plaintiff DobuglasSlade Lawsonalleges
thata supervisor intentionally interfered with the processing of her EEQptontin
retaliation for prior protected activity. JeeCompl. 19109-10, 113-14, 156-51; 154.)
In other words, Lawson has not alleged an independent cause of action for the improper
processing of her EEO complaint, as Defendants suggest; rather, she pad altdaim
of retaliation, which is of course an actionable species of discrimination uratar
Title VII and the ADEA. See42 U.S.C. 8000e-3(a); see also GomePRerez 553 U.S.

at 479.
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To the extent that Defendantassetion thatthat Lawson’s retaliatory
interference allegation®re not actionable”deeDefs.” Mot at 21) isactually intened
to argue that interference with the processing of an EEO complaint is nadrthef s
“materially adverse action” that can support a retaliation claiee, Townsen®36 F.
Supp. 3d at 315, this argument fares no betters well established thahé antt
retaliation provisions of Title VII and the ADEZextend[] beyond workplaceelated or
employmenirelated retaliatory acts and harm[,]” and encompasgretaliatory acts
that “might have dissuaded a reasonable worker from making or supporting a ciiarge
discrimination? Burlington N. & Santa Fe Ry.d v. White 548 U.S. 53, 6468 (2006)
(internal quotation marks and citation omdje The standard for identifying actionable
adverse actions is objective, andequires courts to “focus[] on the materiality of the
challenged action and the perspeetif a reasonable person in the plaintiff's position”
in order to identify “those acts that are likely to dissuade emplofrees complaining
or assisting in complaints about discriminationd. at 69-70; see also idat 68.

This Court has no doubt that, when properly understood, the adverse action
standard is satisfiednder the circumstances presented in this cdsest as a reasonable
employee mightefrainfrom filing a discrimination complainbut of fear that a
supervi®r wouldretaliate by reassigninigerto different duties or suspeimdy her
without pay,see id.at 70-73, so too might a reasonable employefainfrom
engaging the EE@omplaint process out & concerrthat a supervisor’s interference
with the EEOprocess wuld renderher effortsfutile. Thus,in both situations, the
employer’s caduct reasonably might “discourage an employeefrom bringing

[EEO] discrimination charges” that she otherwiseuld bring,id. at 70-71; cf.
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Mogenhan v. Napolitan®13 F.3d 1162, 116@.C. Cir. 2010) (holding that a jury
could find that adverse action @ored where a supervisor increased the plaintiff's
workload in order “to keep [her] too busy to file complaints”).

Notably, although somerior decisions in this distridhave suggestethat the
improper processing of an administrative complaint cannot constitute aiatigter
adverse acon sufficient to sustain a claim of retaliatiosge Briscoe v. Kergyl11l E
Supp. 3d 46, 59 (D.D.C. 2015piggs v. Pottey 700 F. Supp. 2d 20, 46 (D.D.C. 2010),
support for thaproposition ultimately stems frokeeley v. Small391 F. Supp. 2d 30,
45 (D.D.C. 2005), whichis a case thawvasdecidedprior to theview of the scope of
actionable retaliatiomhat the Supreme Court clarified Burlington Northern See
Diggs, 700 F. Supp. 2d at 46 (relying &eeleywithout addressinghe Supreme
Court’s intervening decision iBurlington Northerr); see asoBriscoe 111 F. Supp. 3d
at 59 (relying orDiggs). In Keeley thejudgereasoned that complaints regarding
interference withan EEOC investigation could n&drm the basis of a Title VII
retaliation claim because an EEOC investigation does not reldte condition of
employment[.]” 391 E Supp.2d at 45(citation omitted). But the Supreme Court’s
2006Burlington Northernopinion spoke definitively to that issue, haihg thatthe
scope of “Title VII's substantive provision and its antiretaliation pransare not
coteeminous|,]” and the latter “is not limited to discriminatory actions thatcftbee
terms and conditions of employment[jH., 548 U.S. at 64, 67.

For the reasons explained aboaadin light of Burlington Northern this Court
concludes thainterference vth the processing of an EEO complaint plausibly

constitutes the sort of materially adverse action that can suppettliation claimand

34



thusDefendants’ motion to dismigSounts IV and VIl orthe grounds that such alleged

retaliation is not actionablemust beDENIED.

IV. CONCLUSION

This Court has carefully reviewed Lawssrcomplaint and the arguments that
Defendants have raised in their motion to dismiss. Whal@son has failedo exhaust
her administrative remedidally with respect to most of her failur®-hire claims
under Title VII, andit is far from clear that Lawson will ultimately be able to prove the
remainingdiscrimination and retaliation claims she seeks to advance in themathe
Court finds that Lawson’s complaint alleges sufficient facts to statlimunder the
ADEA for discrimination and retaliation based on the agency’s refusal to reiristate
In addition, the Court concludes that Lawson’s complaint statesim ¢ba retaliation
under the ADEA and Ti¢ VII based on Defendants’ purported interference with the
processing oheradministrative complaintFinally, the Courtwill permit Lawson to
amend her complainnh three limited respectstirst, Lawson mayclarify the claim she
intends to raise in Count $econd she mayplead the date that she purportedégeived
the rightto-sue lettetthat preceded the filing of the instant acti@mdthird, she is
permittedto supplement the factual allegatiotistsupporther surviving Title VII
claims. Accordingly, as set forth in the Order accompanying this Memorandum
Opinion, Defendants’ Motion to Dismiss GRANTED IN PART AND DENIED IN

PART.

DATE: September 22, 2017 Kdonji Brown Jactson
’ y

KETANJI BROWN JACKSON
United States District Judge
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