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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

VERN MCKINLEY,
Plaintiff,
V. No. 15cv-1764 (KBJ)

FEDERAL DEPOSIT INSURANCE
CORPORATION,

Defendant.

N N N N N N N N N N N N

MEMORANDUM OPINION AND ORDER DENYING
CROSSMOTIONS FOR SUMMARY JUDGMENT WITHOUT PREJUDICE AND
REQUIRING SUPPLEMENTAL SUBMISSIONS

In cases brought under the Freedom of Information Act (“FOIA”), 5 U.S.C.
§ 552, the affidavits or declarations that the government filesupport of itsmotion
for summay judgment must berdfon-conclusory[,]” SafeCard Servs., Inc. v. SE@26
F.2d 1197, 1200 (D.CCir. 1991)(internal quotation marks and citation omittedhd
describe “the documents and the justifications for nondisclosure witonday
specific detail, demonstrat[inghat the information withheld logically falls within the
claimed exemptiori, Military Audit Project v. Casey656 F.2d 724, 738 (D.CCir.
1981) Theagency’sduty toprovidea detailed nonconclusorydescription ofits
withholdingsarises fronthe fact that the agency in a FOIA case has both the barde
of proof and all the evidenceElec.Frontier Found v. Dept of Justice 826 F. Supp.
2d 157, 164 (D.D.C. 2011) (internal quotation marks and citations omittedYhand
agency’sfulfillment of this disclosureduty serves “three interrelated functions . . . : (a)

to force the agency to carefully analyze any information withheld; (lenable the
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district court to fulfill its duty of evaluating the applicability of claimed ewdions;
and (c) to empower the plaintiff to presdns case to the district court[,Budik v.
Dep’'t of Army, 742 F. Supp. 2d 20, 35 (D.D.C. 2010) (citikgys v.Dep’t of Justice
830 F.2d 337, 349 (D.C. Cir. 1987)

Before this Court at preseatecrossmotions for summary judgmeim the
instant FOIA case, whichenter on the parties’ disagreement abwbéetheror not
DefendantFederal Deposit Insurance Corporati@ikDIC”) hasprovided sufficient
support for its invocation oFOIA Exemptions4, 5, and &o withholdinformation in
response to twdocumentrequess that Plaintiff Vern McKinley submitted to the
agency. (SeeDef.’s Mot. for Summ. J. (“Def.’s Mot.”), ECF No. 1@t 4 (“Because
these records fall squarely within the requirements @fA Exemptions 4, 5, and 8, the
FDIC properly withheld these documents.”); Pl.’s Mem. in Opp’n to Def.&2.M in
Supp. of Pl.’s Cros#lot. for Summ. J. (“Pl.’s Mot.”), ECF No. 12, at 6 (“The FDIC
has not come close to satisfying its burden of denratisg that all responsive records
are properly being withheld.”)t)For the reasons explained belotis Court agrees
with Plaintiff thatthe FDIC’sVaughnindex andsupporting declaratiomanifestly fail
to asserthe government’s reasons faithholdingthe documents at isewvith
sufficient detaij therefore both parties’crossmotions will beDENIED WITHOUT
PREJUDICE, andthe FDIC will be orderedto file a supplementadeclaration antbr

an ydatedVaughnindexthat addresses the issues identifiedhis Opinion This

! Pagenumber citations to documents the parties have filed refer to the page rauthhethe Court’s
electronic filing system assigns.



Courtwill also requirethe governmento submitall of the documents that remaat
issueto the Court forin camerareview.
. BACKGROUND

On February 13, 2015/ern McKinley submitted two FOIA requests the
FDIC, seeking access tall records regarding consideration by the FDIC of placing
Citibank into receivership that occurred between October 2008 and April 2008(]” a
“all records regarding any analysis by the FDIC of Citibank’s snby between
October 2008 and April 2009.(Def.’s Statement of Material Facts Not in Dispute
(“Def.’s Material Facts”), ECF No. ®Q, 11 3 (internal quotation marks and citations
omitted).) In response to McKinley’s FOIA requests, FDIC staffdiccted searches
for responsive documents in the FDIC’s Division of Resolutions and Receiversips
well as theDivision of Risk Management SupervisionSee idf 4.) The FDIC’s
searches yielded 19 responsive recor(Bee id.J 5)

In a letter dated May 5, 2018e FDIC informed McKinley that th agencyhad
identified 19recordsresponsive to McKinley’s requestiutthat the agency had
determinedhatall of therecords were exempt from disclosure pursuant@A-
Exemptions 4, 5, and &ndthatnone ofthe documentsontaired any reasonably
segregable, noexempt information. See id.Jf 5,8.)> Approximately one month

later, McKinley submitted an administrative appeathe agency’s decision, in which

2These three exemptions permit the withholding of information ranfjiomp “trade secrets and
commercial or financial information obtained from a person and lemeid or confidential[,]” 5 U.S.C.

§ 552(b)(4), to “interagency or intreagency memorandums tetters that would not be available by
law to a party other than an agency in litigation with the agencid,]8 552(b)(5), to records
“contained in or related to examination, operating, or condition repmepared by, on behalf of, or for
the use ofan agency responsible for the regulation or supervision of financséitutions[,]” id. §
552(b)(8).



he objected to the lack of informatidnat was"cited to justify the claims of these
exemptions[,]” anche furtherargued that the agency had failed to meet its burden of
demonstrating that neeasonablysegregable information existed within the documents
that had beemwithheld (Pl.’s Admin.Appeal Letterd“Pl.’s Appeal”), Ex. 3 to Def.’s
Mot., ECF No. 163, at 11.) McKinley also maintaingtlatthe FDIC hadwaived the
statedexemptions “through prior disclosure of the substance of the requesteds€écor
(Id. at12.) TheFDIC denied McKinley’s appeals in their entirety on July 9, 2(dée
Def.’s Material Facts { 12), and approximately three months later,iMeKinitiated

the instant lawsuiin order“to compel compliance withthe FOIA (Compl., ECF No. 1,
at1).

Shortly after McKinleyfiled the instant action, and in an effort to narrow the
issues before the Coutthe FDIC agreed to provida Vaughnindex to McKinley (See
Def.’s Material Facts 1 13.McKinley reviewed this listing and notified the Court that
he now challenges only twekrout of theagency’snineteenoriginal record
withholdings. (SeeJoint Status Report, ECF No. 9, § 91 addition,McKinley has
further clarified that hés not mounting any challenge to the adequacy of the agency’s
search.(SeeDef.’s Material Factg 15.)

On March 16, 2016the FDIC filed a motion for summary judgment, to which it
attachedboth a statement of material facts as to ehthere is no genuine dispudaeda
supporting declaratiofrom the supervisor of the FDIC’s FOIA grougSeeDef.’s
Mot.; Def.’s Material Facts; Decl. of Hugo A. Zia (“Zia Decl.”), Ebo Def.’s Mot.,

ECF No. 102, at 1.) Also attached to the FDIC’s motianaVaughnindexthat is

formatted as a table with9lentriesthat correspondo the 19 withheld documents



sevenrows of which areshaded in gay to indicatethe withholdingsthat McKinleyis
no longer challenging. See Vaughmndex, Ex. 5 to Def.’s Mot., ECF No. 18, at
22-31.) In its summary judgmenmotion, the FDICfirst argues that McKinley failed to
exhaustthe applicableadministrative appéarocess.(SeeDef.’s Mot. at 8(*[Plaintiff]
challenged the FDIC'’s failure to provide detailed explanations oféheans for
withholding records from disclosurel[,]” but “did not rais¢saibstantivg challengeto
any of the three specific exemptions claimed by the FDIC in denying@I&
requess”).) The agency furthecontendgshat it appropriately withheld thisvelve
responsive recordat issuepursuant to Exemptions 4, 5, and 8, and also that the
regponsive records containo nonexempt, segregable informationSege id.at 9-15.)

McKinley filed a combinedrief in opposition and crossotion for summary
judgment on April 14, 2016 (SeegenerallyPl.’s Mot.) In that filing,McKinley insists
that he proprly exhausted all administrative remedissd id.at 9-10), andhe also
maintains thathe FDIC has not provided sufficient support foriitgocation of
Exemptions 4, 5, and &¢e id.at 10-14). (See alsd’l.’s Reply in Supp. of Pl.’s Cross
Mot. for Summ. J. (“Pl.’s Reply”), ECF No. 1%t 5 (“[T]he FDIC failed to provide the
Court with the information necessary for it to determine whetherdberds responsive
to McKinley’s FOIA requests are being properly withheld).”}Jn addition, McKinley
arguesthat the agency hasfficially acknowledgedhe informationthat it has withheld
andtherefore disclosure is required notwithstanding any otherwise applicable
exemptions. $eePl.’s Mot. at 15-17.)

On May 23, 2016, theparties’ crosanotions becameipe for this Court’s review.

(SeeDef.’s Mot.; Pl.’s Mot.; Def.’s Consolidated Reply in Supp. of its M&tOpp’n to



Pl.’s CrossMot. for Summ. J. (“Def.’s Reply”), ECF No. 1®]l.’s Reply)
I. LEGAL STANDARD

The“FOIA generally requires the disclosure, upon request, of records held by a
federal government agency[.]JGov’t Accountability Project v. FDA206 F. Supp. 3d
420, 428(D.D.C. 2016) (alteration in original) (internal quotation marks and citation
omitted). Howeverthe FOIA also includes nine exgutions that permit agencies to
withhold certaininformation from disclosure See Judicial Watch, Inc. \Dep’t of the
Treasury 796 F. Supp. 2d 13, 23 (D.D.C. 2011). These exemptions are to be construed
narrowly,see Dep’t of the Air Force v. Rgs#25 U.S. 352, 361 (1976), and the
government bears the burden of demonstrating that any withheld informatisn f
within the claimed exemptionsge Maydak v. Dep’t of Justic218 F.3d 760, 764 (D.C.
Cir. 2000).

Significantly for present purposes, to prevail on a motion for summary jadgm
that claims that an agency has satisfied its duties under the, Fi&defending
agency must prove that each document that falls within the class requebexdheis
been produced, is unidentifiable i wholly ecempt from the Acts inspection
requirements.”Weisberg vDep’t of Justice 627 F.2d 365, 368 (D.C. Cir. 1980)
(internal quotation markand citation omitted)see also McKinley v. FDIC756 F.
Supp. 2d 105, 111 (D.D.C. 2010) (“[T]he burden of prooflays on the agency to
demonstrate that it has fully discharged its obligations under the FOIAd)satisfyits
burdenof establishing the applicability of an exemptiandefendant may rely on
declarations that are reasdotyadetailed and nowwonclusoy, and this showing may be

made in the form of &aughnindex that describes each document that is being withheld



andincludes other identifying information, and that also provideththe particular
FOIA exemption that the government is asserting widpeet to that document and the
reasons that the government believes thamption is applicableSeePub. Emps. For
Envtl. Responsibility v. ERAR13 F. Supp. 3d 1, 9 (D.D.C. 2016). Because the purpose
of an agency’s declaration daughnindexis “to permit adequatadversary testing of
the agencys claimed right to an exemption[,ihe proffered justificatiomust contain
“an adequate description of the records” and “a plain statement of the exempdlied
upon to withhold each record[.]Nat’l Treasury Emps. Union v. U.S. Customs Serv.
802 F.2d 525, 527, 527 n.9 (D.C. Cir. 1986) (citation omittedg alsaviorley v. CIA
508 F.3d 1108, 1115 (D.C. Cir. 2007) (“[C]onclusory and generalized allegations of
exemptions are unacceptable[.]” (internal quotation marks and citatiortsedii
[11.  DISCUSSION

Plaintiff argues here, as he did on administrative appeal, that the FIKC “h
completely failed to demonstrate, either Wgughm indexes, affidavits, or declarations,
that its withholdings are pper or that it can overcome the ‘strong presumption’ in
favor of disclosure.” (R1s Mot. at 11.) Thus, treissue before thi€ourt & present is
whether the FDIthasadequately supported its invocationExemptions 4, band 8

with respect to théwelve disputed documents thétte agency has withheld For the

3 With its odd contention thaWicKinley raisedno substantivechallenge to the agency’s invocation of
these exemptionduring the administrative appeptocess g¢eeDef.’s Mot. at 89), the FDIC has
clouded what is otherwise crystal cleavicKinley has consistently insisted that the agency has not
provided sufficienly detailedreasons for invokindgexemptions4, 5, and 8and as a resulgays
McKinley, no substantive challenge can tmade 6éeePl.’'s Appeal at 11 (“[M]ore detail on the precise
type of information and underlying reasons for the withholdings is nepessallow me to assess the
propriety of the claimed exemptions.”))Consequently, whé the agency is correct that McKinley did
not raise any substantive concerns about the exemptions during theisiiative appeal, it is wrong to
suggest that McKinley is saying something different now, or heais foreclosed from ever making any
suchsubstantive arguments regarding the exemptions in the context of tlnircstse.



reasons explained below, this Court agrees with Plaitttdf the FDIChasfailed to
provide sufftient information to enable th@ourt“to make a rational decision
[regarding] whether thevithheld material must be produceli[ King v. Dep’t of

Justice 830 F.2d 210, 219 (D.C. Cir. 198@hternal quotation marks and citation
omitted) Accordingly, summary judgment will not be granted in favor of either party
at this juncture, and the Cduwill order the FDIC to submit supplemental filings

A. Exemption 4 Requires An Assessment Of Whether The Information
Was Disclosed To The Agency Voluntarily Or Upon Compulsion

The FDIC maintains thatOIA Exemption 4 protectslevenof the twelve
documens at issue (SeeZia Decl. at 5.) Exemption grotects from disclosure “trade
secrets and commercial or financial information obtained from a persbpravileged
or confidential[.]” 5 U.S.C. § 552(b)(4).Unlike many other types of information
subjec¢ to an agency’s control, materials implicating Exemption 4 are gdperat
developed within the agency. Insteithe agencyjmust procure commercial [or
financial] information from third parties, either by requiremenbgrequest.” Judicial
Watch,Inc. v. FDA 449 F.3d 141, 148 (D.C. Cir. 2006).

Notably, “[ c]Jourts employ different tests to determine whether information” is
privileged and confidential within the meaning of Exemption 4, “depending ingrart
whether the initial disclosure of the information was voluntary or compulsoBov’t
Accountability 206 F. Supp. 3dt 429 As a result “the court must first determine
whether the information was provided to the government voluntarily earas
required to be provided[,]” and “[d]epending on the answer to this question, the Court
must then apply the appropriate test for privilege/confidentialityi¢Kinley, 756 F.

Supp. 2d at 114 (internal quotation marks and citations omitsed);alsaGov’t



Accountability 206 F. Supp. 3d at 429 (outing applicabletest where a party is
required to submit the information to the governmeb®fs. of Wildlife vDep’t ofthe
Interior, 314 F. Supp. 2d 1, 16 (D.D.C. 2004) (describing applicable test wipamty
voluntarily provides the informatign

In the instant case, the FDIC has made no effort to explain whethb&aGkti
voluntarily or involuntarily provided the information that the agency ithtwlding
pursuant to Exemption 4.Sg¢e, e.g.Vaughnindex at 31 (Document 18kljaracterizing
a “[t]able setting out categories of assets in ffegced portfolio, valuations, credit
losses, and examiner judgments’ exemptunder Exemption 4 simply and solely
because it “containsommercial or financial information obtained from Citibaaukd
privileged o confidential); see also id(Document 19)jd. at 30 Document 15) The
agency’s declaration likewise merely maintains that “[t]he informatontained within
those eleven documents consists of confidential financial informatidained from
Citibank,” butdoes notspecify the manner in which the FDIC obtained this
information (Zia Decl. at 5) In the absence adetailsfrom the FDIC regardings
acquisition of the allegedly exemptformation from Citibank, this Coutannot
identify and apply theappropriate test for privilege @onfidentiality. See McKinley
756 F. Supp. 2d at 114.

B. Exemption 5 Protects Only Records That Are Predecisional And
Deliberative

The FDIC also contends thathas properly withhel@gight documents pursuant
to FOIA Exemption 5. $eeZia Decl. at 5.) Exemption 5 permits the withholdingf
“inter-agency or intreagencymemorandums or letters that would not be available by

law to a party other than an agency in litigation with the agency|[.]” 5QJ.S



8 552(b)(5). “This exemption protects documents normally privileged in the civil
discovery context, such as materials shielded. bythe deliberative process privilege.
Pub. Emps.213 F. Supp. 3d at 10 (internal quotation marks and citations omitidd.
deliberative process privilege protects “documents reflectthwgsary opinions
recommendations and deliberations comprising part of a process by whielngontal
decisions and policies are formulated[.Pep’t ofthe Interior v. Klamath Water Users
Protective Ass'n532 U.S. 1, 8 (2001) (internal quotation marks and citation omitted).
However, this exemption cannot be indiscriminately invoked, becaugaalify for
protection under the privilege, materials mts¢ both predecisionabnddeliberative.”
Pub. Ciizen, Inc. v. Office of Mgmt. and Budg&88 F.3d 865, 874 (D.ir. 2010)
(internal quotation marks and citation omitted). A documenpisdecisionalf it was
generated before the adoption of an agency policy and deliberativeeffatts the
give-andtake of the consultative processJudicial Watch 449 F.3dat 151 (internal
guotation marks and citations omitted).

Importantly,in order to demonstrate that Exemption 5 appltbe agencymust
establish Whatdeliberative process is involved, and the role played by the documents
in issue n the course of that processCoastal States Gas v. Dep’t Bhergy, 617 F.2d
854,868 (D.C. Cir. 1980)emphasis added)The agency need not “identifyspecific
decision in connection with which a memorandum is preparedlLl]RB v. Sears,
Roebuck & Cq.421 U.S. 132, 151 n.18 (1973)owever,it must stillshow that‘the
document was generated as part of a definable deemaing process.”Gold Anti
Trust Acton Comm., Inc. v. Bd. of Governors of the Fed. Reserve B33 .F.Supp.2d

123, 13536 (D.D.C. 2011)see also Pub. Emps213 F. Supp. 3d at 14 (“Although [the

10



agency] is not required to link each document to a specific action, it must dotontbee
the materials to some definable processRKoreover, “[i]n addition to explaining the
‘function and significance of the document(s) in the agéschecisionmaking process,’
the agency must describe ‘the nature of the decisionmaking authority vedtesl
office or person issuing the disputed document(s), and the positions in tmeo¢hai
command of the parties to the documeritsElec. Frontier Found 826 F. Supp2d at
168 (quotingArthur Andersen & Co. v. IR®79 F.2d 254, 258 (D.C. Cir. 1982))JThe
need to describe each withheld document when Exemption 5 is at issuéicsipaly
acute because the deliberative process privilege is so dependent upon vicuaidi
document and the role it plays in the administrative proteBsib. Emps.213 F. Spp.
3d at 11 (internal quotation marks and citatmmitted);see also Judial Watch v. U.S.
Postal Serv.297 F. Supp. 2d 252, 260 (D.D.C. 20@Vithout a sufficiently specific
affidavit or Vaughnindex, a court cannot decide, one way or the other, a deliberative
process privilge claim.”).

In the instant case, the FDIC’s submissiomanifestlyfail to provide necessary
contextual information about the decisioraking processes to which the withheld
documents contributed, and the role the withheld documents played in thosespsaces
For example, the FDIC describB®cument 17 as a “[m]Jemorandum analyzing various
financial aspects of Citigroup[,]” including “thessets held by the holding company,
lead bank, and other entities; the capital structure of the holding comigad bank,
and other entities; the valuation of the ‘rifgnced’ portfolio, and terms on outstanding
preferred stock.” Yaughnindex at 36-31.) But the agency’s bald statement thiaits

document “includes prdecisional deliberations of government officials contemplating

11



actionsrelatingto Citibank” (id. at 31), does not explaihowrecords regarding
“various financal aspects of Citigroup(id. at 30 relateto any definable decisiotihe
agencyhas made (CompareZia Decl. at 6 (describing all eight documents withheld
pursuant to Exemption 5 as “concern[ing] opinions and recommendations about
potential future decisions and actions to be taken by the FDIC with regpect
Citibank”), with Judicial Watch, Inc. v. Dep’t of Homeland Se@26 F. Supp. 2d 121,
135-36 (D.D.C. 2013)endorsing as sufficierd Vaughnindexthatdescribedhe
withheld information as “a discussion about the proceddor filing motions to dismiss
proceedings in several Chief Counsel offices, including one emplopees®nal
opinions as to whether or not the implementation of a certain procedige w
appropriate). Indeed,McKinley submitted two separate FOIA reqtes-one for
documents regarding the FDIC’s consideration of a Citibank receivershdpraafor
documents regarding the agency’s analysis of Citibank’s solvesesDef.’s Material
Facts 11 23)—yet neitherthe agency’sVaughnindex nor the accompanying
declarationidentifieswhich of the FOIA requess each withheld documemespondgo,
much less the particular decision making process to which each documeesrela
Also missing from the FDIC’¥aughnindex is a description of what rotke
withhelddocumens played in the agency’s deliberative processesswell as alear
indication of the relevant “chronologyiecessaryo demonstrate that documents were
predecisional.McKinley, 756 F. Supp. 2d at 11{#nternal quotation marks and citation
omitted); see als Petroleum Info. Corp. \Dep’t ofthe Interior, 976 F.2d 14291434
(D.C. Cir. 1992) (“A document is predecisional if it was prepared in o@assist an

agency decisionmaker in arriving at his decision, rather than to suppledision

12



already made.” (internal quotation marks and citation omittedhe memorandum
labded Document 13s a good exampleaccording to thé-DIC’s Vaughnindex,
Document 13addresseshe “supervisory actionsakeri andthe “agreementseached
that“provid[ed] the basis foa change in CAMELS rating.” (aughnindex at 29
(emphasis added).Becausdhe agency has naufficiently articulatel the timeline
surrounding the referenced changeCAMELS rating,however,this Court cannot
determinewhether thedocumentat issue—which appears to summarize actions already
taken and decisions already madweasin factgeneratedeforethe adoption of the
agencys policy. What is morethe FDIC hasentirely omitted any explation
regardingwhat role the memorandum playeadthe agency’SCAMELS ratingdecision.
See, e.g.Pub. Emps213 F. Supp. 3d at 15 (noting tH4gt] he closest the entry comes
to explaining the function and significance of the document is to state thaetoed
reflects analysis, recommendations, aminions that were considered as part of the
Agency’s decision making procdg$’ and concluding that “[a] general statement of
this sort is not sufficient to carry the agency’s burden to explain thaibtmand
significance of a document in the agency@ecisionmaking procesgtitation omitted).
Finally, the FDIC’sVaughnindex and supporting declaratiaiso fail todescribe
adequatelythe “nature of the decisionmaking authority vested in the office or person
issuing the disputed document(s), and the positions in the chain of command of the
parties to the documents Arthur Andersen679 F.2d at 258 (internal quotation marks
and citation omitted).The D.C. Circuit has instructed thatith respecto evaluating
the withholding of material pursuaito the deliberative process privilegége “identity

of the parties to the memorandum is imporfgdiitbecause the relative position of the

13



author and recipient aids the court in determining whether a document is isiedat
Coastal States617 F.2d at 868Here,the FDIC does at time®veal the author and
recipient ofa withhelddocument, buat no time does itlescribe the “riative positions

in the agency’schain of canmand’ occupied by the documestauthor and recipient.”
Senate othe Commonwealth of P.R. on Behalf of Judiciary Comm. v. Dep’t of Justice
823 F.2d574, 586(D.C. Cir. 1987)(quotingArthur Andersen679 F.2d at 258)(See,
e.g, Vaughnindex at29 (Document 13) (notinthatthe Associate Director of Complex
Financid Institutionssent the memoranduto the Director of the Division of
Supervision and Consumer Protectionthout explainingthe relative positions of the
author and recipient withirhe agency’s chain of command)Thus, it is difficult to
discern the pproximate hierarchy of the author and recipients, whscanimportant
markerwhendetermining whether a document has been properly withheld under
Exemption 5. See Coastal State617 F.2d at 868 (explaining that “a document from a
subordinate to a superior official is more likely to be predecisional,endnidlocument
moving in the opposite direction is more likely to contain instructions to staff
explaining the reasons for a decision already made”).

Ultimately, while theeight documentshat the FDIC hasvithheld pursuant to
Exemption 5in the context of the instant casertainlymightcontain information that
the deliberativeprocess privilege protects, thout cannot conclude that they dm
the record before itAccordingly, the FDICis required to provide th€ourt with the
following information for each document withheld pursuant to Exemptiofi() the
nature of the specific deliberative process involved, (2) tinetion and significance of

the document in that process, and (3) the nature of the decisionmaking auttestityd

14



in the document’s author and recipient?ub. Emps.213 F. Supp. 3d at 13 (internal
guotationmarks and citations omitted).

C. Exemption 8 Protects Certain Agency Reports And Documents
Related Thereto

The FDIC also contends that each of thvelve disputed documentsiay be
properly withheld pursuant to Exemption 8SegeZia Decl. at 6.) Exemption 8 of the
FOIA protects from disclosure records “contained in or related to exation,
operating, or condition reports prepared by, on behalf of, or for the uze afency
responsible for the regulation or supervision of financial institutiohsp.lJ.S.C. §
552(b)(8). “Although the exemption is a mouthfulPub. Inv’'rsArbitration Bar Ass’n
v. SEC(“Pub. Inv'rs II"), 771 F.3d1, 4 (D.C. Cir. 2014)it broadly protectsertain
reports—i.e., “examination, operating, or condition repdrtsswhensuch reports are
prepared byr for an agency that meets the statutory definition, iafdrther protects
all materiak thatarelogically “related to” these three types dports 5 U.S.C. §
552(b)(8). “[Tlhe D.C. Circuit has distilled two legislag purposes behind Exemption
8”: (1) “to ensure the security of financial institutigr]$ and (2) “to safeguard the
relationship between the banks and their supervising agehciRagh. Inv’rs Arbitration
Bar Ass’'n v. SEQ“Pub. Inv'rsl1”), 930 F. Supp. 2d 55%4 (D.D.C. 2013)(internd
guotation marks and citations omittedff'd 771 F.3d 1 (D.C. Cir. 2014)

Although the FDICmaintainsthat Exemption 8 justifies its withthaing of all
twelve documentsat issue in the instant cageeeZia Decl. at 6)this Court cannot
concludeon the record before that the FDIC has properly withhetderecords
pursuant tcExemption 8. As an initial matter, the FDIC’submissiongail to furnish

the most bas threshold informationwhich iswhethereach ofthe twelve documents
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consiss of informationthat isdirectly contained inone of the three enumerated reports,
or whether theyncludeinformation that is simplyelated toanysuch report.Compare
Williams & Connolly LLP v. Office of the Comptroller of the Curren89 F. Supp. 3d

82, 89 (D.D.C. 2014) (noting that tiparties dispute “whether the requested documents
are‘related to’ a bank examinatiofor purposes of Exemption §&mphasis adde}l)

with Vaughnindex at 27 (Document 9) (stating broadly that “[tlhe document consists of
information ‘contained in omrelated toexamination, operating, or condition reports
prepared by, on behalf of, or for the use of an agency responsible foegukation or
supervision of financial institution's. (emphasis addedjjuoting 5 U.S.C. §

552(b)(8))).

Moreover even assumingrguendq that the FDIC need not identifyhether the
withheld records a report or merely document thatelatesto some reportthis Court
has no doubt that the agency must,het very least, specify wheth#rcharacterizes the
relevantreportas anexaminationreport anoperatingreport or a condition report.See
e.g, Pub. Inv'rs Il, 771 F.3d at 4 The FDIC’sVaughnindexdoes not do so; instead, it
reveals that the document at issue is a ‘table’ or a ‘memorandum,’ andrtarely
parrots the statute in regard to the document’s contents. For examihlegespect to
Document 15, the index says only tlthé document is &[t]able listing various
categories of aets, actual valuations,extit losses, athassumptions]” and then
describes it as consistiri@f information ‘contained in orelated toexamination,
operating, or condition reporfgepared by, on behalf of, or for the use of an agency
responsible for the regulation or supervision of finanaskitutions’” (Vaughnindex

at 30(quoting5 U.S.C. 8§ 552(b)(8.) Absent from this descriptiois anysense of the
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agency’s position regardingow or why—precisely—these tables fall within the
specificcontours of Exemption 8That is, are these asset tablbatare directly
included in an operating report®lternatively,they might betablesthatrelate to a
condition report. Or perhapghe agencyhasinvoked this exemptiofor another reason
entirely. As aresult of this uncertainty, which arisbased on what theaughnindex
currently revealsthis Courtsimply cannot discern thEDIC’s particularjustification
for seeking towithhold each documentAnd this lack of specificity is signifiant,
becausdghe agency’slescriptionof the underlying report may well impact the Court’s
analysis of the propriety of the exemptio8ee Pub Inv’rs [1771 F.3d at 8 (definingn
examination reporas “any report arising out of a ‘close inspection’ or ‘careful
inquiry’” (citation omitted)).

The agency’s declarartHugo Zia—does little tofurtherelucidate the agency’s
position. Inhisdiscussion of Exemption 8, Zia, too, adopts the general and inclusive
language of the statute, statititateach of thetwelve withheld documentgertains to
disparate catgories of information, such asformation“contained in”or “related to
examination and other condition reports concerning Citibank[,]” “financial in&rom
obtained from Citibank for the purpose of preparing such examination regootsier
condition reports[,]” and “opinions and recommendations of examiaad other
officials responsible for the examination and supervisory oversighttdiadik.” (Zia
Decl. at 6.) While this descriptioraccurately reflectshe broad scope of information
that potentially falls within the ambit of Exemption 8dides noting to link any of the
categories of informatiothat exemption cover® each of the twelve specific records

that the agency hasithheld. And therein lies the problem. Althougfongress has
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intentionally and unambiguously crafted a particulantgdd,all-inclusive definition”

for Exemption 8 Consumers Union of U.S., Inc. v. Heima®®9 F.2d 531, 533 (D.C.

Cir. 1978), this expansive definition does not excuse the FDIC from its general

obligation to provid€a relatively detailed justification [for it&ithholdings],

specifically identifying the reasons why a particular exemptioreisvant and

correlating those claims with the particular part of a withheld documenhich they

apply[.]” Morley, 508 F.3d at 112%nternal quotation marks and citations omitted)
Put another wayhowever broad Exemption 8’s disjunctive list might sweefs

not so broad as tpermit the agency to refuse to identifghich of the many grounds

within Exemption 8purportedly applies to each documehatthe agency seeks to

withhold. Cf.id. at 1115 (“[C]lonclusory and generalized allegations of exemptions are

unacceptable]” (internal quotation marks and citation omitt¢dMcKinley, 756 F.

Supp. 2d at 11%finding that “[b]ased on the extremely limited information provided by

the FDIC, the Court cannot determine whether the material withheld contains or is

derived from any part of an examination, operating report or condition r¢port

Accordingly,with respect to records withheld pursuant to Exemptioth&,FDIC must

(1) explain wrether the document at issue consists of informati@mmtained withina

report, orrelated toa report, and2) specify whethethe relevant corresponding report

IS an examinatiomeport operatingreport or condition report.

D. A Court May Order Supplemental Filings As Needed In The Context
Of A FOIA Case

When a court finds that an agency has failealprovide a sufficiently detailed
explanation to enable the district court to make a de novo determination of theyagen

claims of exemption, the district court . has several options, including inspecting the
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documents in camera, requesting further affidavits, or allowing thietpff discovery.”
Pub. Emps.213 F. Supp. 3d at 16 (internal quotation marks omitted) (Qqu@&pigko v.
U.S. Posal Serv, 147 F.3d 992, 997 (D.C. Cir. 1998)Given the deficiencies
described abovehts Courtwill direct the FDIC to revise its submissions so as to
address thepecific shortcomingghe Court has identifigdandwill also require tle
submission of copies of the twelg®cunents at issue, which, when reviewied
camerain combinationwith the supplemental filingy will assist the Court in
determining both the propriety of the claimed exemptions andvelh&ther there is any
reasonably segregable information thia¢ FDICmuststill produce. See McKinlew.
FDIC, 744 F. Supp. 2d 128, 145 (D.D.C. 2010) (“[T]he Court has an affirmative
obligation to address the issue of segregabditga spontg (citation omitted));see also
Mead Data Ctr., Inc. vDep’t of Air Force 566 F.2d 242, 260 (D.C. Cir. 1977)
(“[NJon-exempt portions of a document must be disclosed unless they are ineltrica
intertwined with exempt portions.™
V. ORDER

For the reasons stated above, this Caeoricludes that the FDIC “has failed to

supply [the Court] with even the minimal informatimecessary to make a

4 While the FDICarguesthat there is no “noexempt information that must be segresfhand
disclosed in this mattebecause “all of the records relate to the financial condition of Gikband
are thus “exempt in their entirety from disclosure under FGkemption 8”(FDIC’s Denial of Pl.’s
Administrative FOIA Appeals (“Final Denial Letter"Ex. 4 to Def's Mot., ECF No. 103 at 18, 19,
the Courtcannot c&tterminewhether any portions of the witkehd recordscanbe reasonablgegregated
without first addressing whether the document is subject to exempReviewing the documenis
camerawill assist the Court in makingoth the exemption and the segregabilitytermination See
Spirka 147 F.3d at 996 (“A judge has discretion to ordecamerainspection” and “[t]he ultimate
criterion is simply this: Whether the district judge bghs thatin camerainspection is needed in
order to make a responsible devo determination on the claims of exemption” (internal quotation
marks and citation omitted)).
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determination” regarding whether or not the documents at issue are easraphatter
of law. Coastal States617 F.2d at 861 Therefore it is hereby

ORDERED thatthe FDIC’s [10] Motion for Summary Judgment amdcKinley’s
[12] Cross-Motion for Summary Judgment aBENIED WITHOUT PREJUDICE, and
the FDIC hasuntil September 5, 2017, to submit either a revisedaughnindex and/or
one or moresupplemetal declaratios that explainwith specificitythe grounds foeach
withholdingin the mannedescribedabove. In additionon or beforeSeptember 5,
2017, the FDIC shalllodgewith the Courtfor in camera ex partereview copies othe
twelve documents that remain at issoehis case. Itis

FURTHER ORDERED thatDefendant shall file @&anewedmotion for summay
judgmentregarding the challengeasithholdingson or beforeOctober 3, 2017;
Plaintiff’s consolidated opposition to Defendant’s motion for summary judgraedt
crossmotion for summary judgmerstall be filed on or befor®ctober 31, 2017
Defendant’s consolidated reply in support of its motion for summary judgarehin
opposition to Plaintiff’s crossnotion for summary judgment shall be filed on or before
November 14, 2017; and Plantiff’'s reply in supportfor its crossmotion for summary

judgment shall be filedn or beforeNovember 28, 2017.°

DATE: August 7, 2017 Kdonji Brown Jackson
’ b

KETANJI BROWN JACKSON
United States District Judge

5 The instant Opinion and Ordéakes no positiomn McKinley’s contentionthat the informatiorhe
requested via FOlAas already been made public throughoéficial and documented disclosurgSee
Pl.’s Mot. at 15-17.) Thatassertioncan beraisedagainin the context of Plaintiffs consolidated brief
in opposition ad renewed motion for summary judgment
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