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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

WILLIAM DALE MACLEOD,
Plaintiff,
V. : No. 15cv-1792 (KBJ)

UNITED STATES DEPARTMENTOF
HOMELAND SECURITY, et al,

Defendants.

MEMORANDUM OPINION

Pro se mintiff William MacLeod is a Canadian national who twice applied to
the United States Customs and Border Protection (“CBRjg¢ncyfor a“NEXUS
card—a credentiathatexpedites customsprocessing wheone crosseghe border
between the United States and Canada. CBP denied bdaafeods NEXUS
applications and n the instant lawuit, MacLeodappears tahalleng the proprety of
those denials (SeeCompl.,ECF No. 1,911, 810.) MacLeods complaintalso
referenceshe Freedom of Information Act, 5 U.S.C582 (“FOIA™) (id. 114-7), and
contendghatMaclLeodsubmittedrecordsrequests to the Department of Homeland
Security (“DHS"), the Central Intelligence Agency (“CIA”), the Natal Security
Administration (“NSA”), and the General Services Administration $43), andthat
those agenciekave thus fafailed to furnish the regesteddocumentgid.).

Before ths Court at present ia motionthat thedefendant federal agencieghe

CBP, DHS, CIA, NSA, and GSA (collewely “Defendants”}—have filed,seeking
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outrightdismissal of one of theclaims inMacLeods complaintandsummay judgment
with respect tdhe others (SeeDefs.” Mem. in Support of Mot. to Dismiss & Mot. for
Summ. J. (“Defs.” Mem.”), ECF No. 8, at 429) (arguingthatMacLeods claim
regarding the denial of his NEXUS applicatiomsist be dismissgdsee alsad. at 17
19 (maintaining that summary judgment is warrantedavor of GSA andNSA because
neitherhas any record of receiving a FOIA request from MacLeall)at 19-42
(contending that DHS does not maintain the records that MacLeod requastidtat
MacLeod failed to exhaust his administrative remedies with respect to thies CIA
processingelated determination)t For the reasons explained below, this Court finds
thatMacLeod hasonceded to the dismissal of NEXUS-relatedclaim againstCBP,
andthateach ofthe other agency defendartasestablishedfor various reasonghat
there is no genuine issue of material fact with respect to aMact.eods FOIA
claims ConsequentlyDefendantsomnibusMotion to Dismiss and Motion for
Summary Judgment wibe GRANTED. A separate Order consistent with this

Memorandum Opinion will follow.

BACKGROUND
A. The Facts?

1. MaclLeods Applications To ie NEXUS Program

MacLeodis a Canadian nationavho twice applied to participate iacustoms

program that'is administeredointly by the[United Stateshnd Canada and provides

! Page numbers herein refer to those that the Court’s electroniefitimgesystem automatically
assigns.

2The facts recited herein are drawn primarily from the defendant a@®mtatement of material facts,
and the affidavits and materials that ar@papded to the partiedriefs. Although review of such
materials is ordinarily impermissible when evaluating a motiaat deeks dismissal of a plainti$f



for expedited travel between the countries for cerpamapproved, low risk travelers
(Defs! Mem. at42; seealso id.at 42—44 (describing the NEXUS programvhich is
administered jmtly with Canada pursuant to 8 U.S.C1%53andis one of CBPs
voluntary®Trusted Travelérprogram3.) NEXUS cardshat facilitate expedited border
crossingsare“available to prsasaswho pass a comprehensive background check”
(Letter from CBPOmbudsman to William MacLeod (Apr. 24, 20152015
Reconsideratiomenial Letter”) Ex. 7 to Defs. Mem., ECF No. & at 63) andit is
undisputed thatcriminal convictions or pending criminal charges of any sog a
disqualifying factor(seeid.). Notably, CBPs denial of a NEXUS application does not
mean that an individual cannot enter the United States from Carattiay,such
individuals simply “will not be permitted tase the NEXUS dedicated lanes” at border
checkpoints. I(etter fromSupervisor NEXUS Enrollment Ctrto William MacLeod
(Mar. 27, 20%) (“2014 Denial Letter”), Ex. 6 to DefsMem., EGF No. 82 at 60.)
MacLeod submitted his first NEXUS applicatiora DHS s website*'[sJometime
on or before March 27, 2014 (Defs! Mem. at43.) MacLeoddisclosedtwo relevant
factson this application form (1) that he had been convicted in Canada of “Utter[ing]
Threat Intent Of Bodily Harm or Death contrary to Section 264.01(a) of theigal
Code (Canada)[,]” an@) that he had not been partkd for that crime. Global
Enrollment Sys. Application, Ex. 5 tOefs! Mem.,ECF No. 82 at 57.) CBP denied

MacLeods application ly letter dated March 27, 2014, on the grounds MatLeod

claim, seeRoss v. US.Capitol Police 195 F. Supp. 3d 180, 192 (D.D.C. 2016), MacLeod does not
contest the basic facts as Defendaatsculate them, nor does lmppose the arguments th@BP makes

in seeking dismissal of his claim(See infraPartlll.A.) In any event, MacLedd two-page pleading
consists of a bare list of grievances divorced framy narrative content that could possibly be the basis
for this Memorandum Opinidis discussion of the facts that pertainMacLeods claims.



did “not meet the program eligibility requiremen®&s a resulof this criminal
conviction (2014 Denial Lette) Thereafter, in September of 20lahdpresumably in
conjunction with an appeal of this initial deni&@BP requested that MacLeod provide
the agencywith copies of court records showing that he had been acquitted of the
criminal convictionthat hehaddisclosed. $eePl.’s Oppn to Defs. Mot. (“Pl.’s
Oppn”), ECF No. 13 at 32, 60.) As of October 3, 2014, CBP had not received the
requested documents, and on October 6, 2014, G8kd MaclLeod anber letter
denyingthis NEXUS application. See id at 60-61.)> MacLeodsought reconsideration
of thisdenial and on April 24, 2015, CBP affirmed its initial decisior5e€2015
Reconsideration Denidletter.)*

MacLeodreapplied for the NEXUS program “[sJometime on or before November
20, 2015.” (Defs! Mem. at44). In response to the same application question regarding
whether he had “ever been convicted of an offense in any country for wiechas] not
received a pardonMacLeodresponded, “No.”(Global Enroliment Sys. Application,
Ex. 8to Defs! Mem., ECF No. & at 69.) CBPagaindeniedMacLeods application
on the grounds that haid “not meet the program eligibility requiremep}s without
providing any further comment(Letter fromSupervisor, NEXUS Enrollment Ctto
William MacLeod (Nov. 20, 205) (“2015 Denial Letter”),Ex. 9to Defs! Mem., ECF

No. 82 at 71.) MacLeod does not allege that he appeidhis denialdetermination.

3 For reasons that are not clear, this denial ledfgparentlystated that CBP was denying MaclLeésd
applicatin on the grounds that MacLeod “appear[edptoan intended immigrant vibut legal status
in the USA.” (Pl's Oppn at 61.)

4 CBP informed MacLeod that ¢hagency denied his reconsideration request “for the reasons originall
provided to you on your déal notification letter.” (2015 Reconsideration Denialties.)



2. MaclLeods FeedomOf Information ActRequests

Meanwhile, inthis same timeframe and an effortthat appeato have nothing
to do with MacLeotls quest for a NEXUS card, MacLeod allegedly sought records from
various federal agencieqSee Compl. 114—7 (alleging that he requested information
from the CIA, NSA, GSA, and DH$ Only DHS and CIA haverecord of receiving
any FOIA request from MacLead (SeeDefs! Mem. at 1#18.)

a. Department of Homeland Security

On April 14, 2014 the Privacy Office oDHS received a letter from MacLeod,
whichit construed as a FOIA requesiSeeEx. Ato Decl. of Kevin L. Tyrrell (“Tyrrell

Decl.”), ECF No. 82 at 19.) In its entirety, he letterstated:

Hello

| am currently inquiring on getting a Diplomatic Status card,
as | am within the Canadian Governmastan MP of
Parliament.

| would like to know the costs, timeframe, and other
necessities as per.

| would also like to have the forms and books disclosed to
[me at my address.]

| would furthermore like to discuss this in a meeting at the
Embassy in dronto.

Thank you
William Dale MacLeod

(Id.) TheDHS Privacy Office determined thaitt did not have any responsive records in
its control, but thaDHS's Office of United States Citizenship and Immigration
Services (USCIS’) and United States Visitand ImmigrationStatus Indicator

Technology (US-VISIT”) might havethe requestethformatiorn thereforethe Privacy



Office transferred MaclLedd letterto USCIS and US/ISIT for processing and
response. feeTyrrell Decl, ECF No. 82 at13,1 9) At the time MacLeod filed his
complaint in October of 2011)HS had notresponded to MacLeod with final
determination on the FOIA requesiutthe agencyhas subsequently represented that
“the requested records are not within the purview of D&tXall], but are instead within
the purview of the United States Department of State(l§l. at 14,7 13; see also infra

Sec. 111.B.2)

b. Central Intelligence Agency

By letter dated August 28, 201KMlacLeodsubmitted a FOIA request to the CIA
seeking sevegategories of information, as follows:

Information in MacLeots name

Information relating to the Cold War

Information relating td'CIA and NSA involvement with Russia
Information relating td'United States Involvement with Ukraine and
Russia (Ukraine @sis)’;

“United States files on Vladimir Putin dating back to the KGB

“Any files herein of the USCBP and USHS involvement wilite human
trafficking of children from January 1973 to Current that may involve
Canada, the United States, Ukraine, Russid, Bastern Asia . . . .,
including Project Spade, and any other involvement leathnthe sale of
children”; and

7. “Any or all flight records from 1973 to current from CYYG, LGA, JFK,
and LAX whereas Lufthansa Flights were involved in international
abductio.”

o E

o 0

(Ex. A to Decl. of Antoinette B. Shiner (“Shiner Decl.”), ECF Ne2 &t 4748 (“CIA
FOIA Request”))

On September 12, 2014, the CIA isswerksponse to MacLeod requesthat
focused on two different aspects of his FOIA inqui(aeeShiner Decl.f 7.) With
respect to MacLedd request for information in his own name, the Qiéither

confirmed nor denied the existence of any recordssifiles inMacLeods name on



the grounds that “[t]he fact of the existence or nonexistence of requesteds is
currently and properly classified and is intelligence sources andadetinformation
that is protected from disclosurél etter from Michele Meeks, Information and Privacy
Coordinator, to William Dale MacLeod (Sept. 12, 2014) (“CIA Response LettEK’)
B to Shiner Decl., ECF No.-8 at 52}—which s colloquially known as a Glomar
response.” With respect to the remaining items that MacLeod sought in his FOIA
request, the CIA refused to process the request on the groundbehaiguestid not
“reasonably describe” thgpecificrecordsMacLeodsought and would therefore
require the CIA “to perform an unreasonably burdensome seard¢t.’at(53.)
MacLeod did nopursue an administrative appeal oetGIA’'s responsdo his FOIA
requestthrough theCIA’s Agency Release PanelSdeShiner Decl. B.)

B. Procedural History

On October 20, 2015, MacLeod initiatecetinstantpro selawsuit The two
page documerlists various items itten separate paragraph®akingwhat appears to

be challenges t€BP’'s denial ofMacLeods NEXUS applicatios, the CIA s refusalto

5 Glomar responses are “named for theghes Glomar Explorera ship used in a classifiece@tral
IntelligenceAgencyproject‘to raise a sunken Soviet submarine from the floor of the Pacific Otmean
recover the missiles, codes, and communications equipment onboandaflgsia by United States
military and intelligence expert$.Roth v. U.S. Déep of Justice 642 F.3d 1161, 1171 (D.C. Cir. 2011)
(quotingPhillippi v. CIA, 655 F.2d 1325, 1327 (D.C. Cir. 1981)Jhe FOIA permits an agency to issue
a Glomarresponse with respect {d) certainlaw enforcement recordshe disclosure of whichould
reasonably be expected to interfere with enforcement proceedingsif¢2inant records; and (3)

cettain classified recordsSee5 U.S.C. 8§ 552(¢)see also Subh v. CJA60 F. Supp. 2d 66, 72 (D.D.C.
2011)(finding that CIA's Glomarresponse to plaintifs request for records regarding himself was
appropriate, becauserig further response tBlaintiff’s FOIA request would result in disclosure of
whether it has an intelligence interest[pjlaintiff, which, in light of the CIAs covert intelligence
responsibilities, would amount to the disclosure of an intelligence m&thBéople for the AmwWay
Found. v. Natl Sec. Agency/Cent. Sec. Sed62 F. Supp. 2d 21, 26 (D.D.C. 200@ptcluding that
NSA’s Glomarresponse to a firgperson FOIA request was proper “because confirmation or denial of
the NSA's surveillance of any particular targebuld allow our adversaries to accumulate information
and draw conclusions about NSAtechnical capabilities and methodgriternal quotation marks and
citation omitted)).



release information in response to his FOIA request, and’'BI#s$lure to respond to
his FOIA request. SeeCompl., ECF No. 1, 11, 4, 7)® MacLeods complaintalso
names NSA an@GSA as defendantandassers thatMacLeodrequestedecordsfrom
NSA and the “United States Department of General Seryjcebut hedid not receive
any responsé&rom the NSA,andthe “United States Department of General Services”
claimedthat itdoesnot have the informatiothat MacLeod requestedld( 115-6.)’

After receiving the bare list of grievances that compridesLeods complaint,
DHS's Privacy Officedetermined thait was a mistake to haweansferred MacLedd
letterrequesing documerd to its internal offices rather thatime State Department
(SeeTyrrell Decl. 113.) Accordingly, DHSorwarded MacLeo® request to the State
Department. $eeEx. C. to Tyrrell Decl., ECF No.-2 at 23.) The State Department
theninformed DHS that iwould only process MacLeosFOIA request if MacLeod
submittedthe letterdirectly to the State Department, and DHS passeditfiegmation
along to MacLeod. JeeEx. D. to Tyrrell Decl., ECF No.-2 at 25.)

On March 1, 2016Defendants filed the pending motion to dismiss &ond
summary judgmentln the motion, CBP argues that NEXUS decisions are committed
by law to CBPs discretionand thusareunreviewable under the APANnd thatCBP's

denialsof MacLeods NEXUS applicatiors werenot arbitrary or capricious in light of

5 The title of MacLeods complaint references ontyhe Constitutiorof the United States of America
the Immigration Act of 1990, and the Freedom of Information[At{Compl.), but defendant CBP has
interpreted MacLeod pleading as also bringing a claim against the agency under the Adirathie
Procedure Act, 5 U.S.C. §881-706 (seeDefs! Mem. at 42) A liberal reading of MacLeod
disjointed assertions regarding the denial of his application for aUNEXard supports this
interpretation.

" The “United States Department of General Services” is an entity thet dot exist. Th€ourt
assumes, along with Defendants, that MacLeod has intended te tenU.S. General Services
Administration as a defendant in this action.



MacLeods disclosedcriminal history. (Defs! Mem. at 4249.) With respect to
MacLeods FOIA claims, GSA and SIA argue that the claims against them should be
dismissed because neither agency has any redavthoLeodsubmitting a FOIA
requestto it (seeid. at 17~19), andDHS contends thatwhile it did receive a letter from
MacLeod and undertook to procdsis recordsequestthat agencydoes not maintain
the records thavlacLeodseeks(seeid. at 19-23). The CIA—which, as explained
above,received aFOIA request from McLeod and issuedsdomar responsewith
respect to one part and declined to process the rematrakserts thait is entitled to
summary judgment becauddaclLeodfailed to exhaustFOIA’s admnistrativeremedies,
insofar ashe did not appeal the agensyresponse to the first item he requested (records
regarding himself)andwith respecto the other records sougiMacLeoddid not
submit a request that “compl[ied] with the administrative requirements gétifothe
agencys FOIA regulations.”(Id. at 23-31.)

On March 11, 2016, ik Court issued an Order advisitacLeodof his
obligations under the Federal Rules of Civil Procedure and the local ofitdis Court
to respond tdefendants motion, and specifically warning MacLeodthdt, if he did not
respond to the motion by April 15, 2016, the Court would treat the motion as cahcede
(SeeOrder, ECF No. 10. When MacLeodlid not file a timelyresponse, thi€ourt
issued an orderequiring MacLeod to show cause why the case should not be dismissed
for failure to prosecute(SeeOrder, ECF No. 13. MacLeod thereafter submitted
package ofmaterials that this Coudharacterizeds his*oppositiorf to Defendants

motion. (SeeECF No0.13 (“Pl.”s Oppn”).)



Notably, and significantly for present purposes, the matehf@sLeod has
submitted danot respondlirectly to any of Defendantsstatements of fact degal
arguments.Instead MacLeodmakes severalisjointedrequests andonternions. for
instance he askghat his “Criminal Record [be removed] from United States Databases”
(id. at 8 1 2); he assedthat the materials that he requested from the CIA are “critical
to the necessary evidence required for revision of the ChilcePtion System’(id. at
9, 112); andhereferencesCanadian law aa basisfor releasingrecords to himi@. at8,
19). MacLeod alsappends to hiswo-page statemerd variety of documestthatdo
not clearly pertain in any way to the merits of thastionor Defendantsarguments
including materialghat appear to be related to cases he has filed in Canadian adurts (
at 24-35), printouts of Canadian statutes and court ruldsgt 3749, 73-110), records
related to his prior criminal convictiofid. at 112-130), and college enrollment and
financial aid documentdsd. at 136-137, 146-160). (See alsdl.’s Notice, ECF No. 18,
at 3-5 (seeking to comparthe instant lawsuiwith George Zimmermdis shooting of
Trayvon Martin))

Defendans’ motion todismissMacLeods complaintand for summary judgment
became ripe odune 22, 2016 (SeeReply in Further Support of DefsMot., ECF No.

15.) In their reply to MacLeod materials, Defendants reiterate their core contentions
andthey alsoobservethatwhile MacLeods “* opposition spills considerable ink on his
additional reasons for wanting certain documents” and other “irrelevatiba

incoherent mattefg” his filing “offers little, if any, argument impposition to the

points made” by Defendantgld. at 1.)

10



1. LEGAL STANDARDS
A. Motions To Dismiss Under Federal Rule Of Civil Procedure 12(b)(6)

CBP move for dismissal of MacLeod NEXUS-relatedAPA claimunder
Federal Rule of Civil Procedure 12(b)(&yhich authorizesa defendanto move to
dismiss a complaint on the grounds thia¢ pleadindfail[s] to state a claim upon
which relief can be granted[.]Fed. R. Civ. P. 12(b)(6)A Rule 12(b)(6) motion to
dismiss tests the legal sufficiency of a complaint by raising the questiawhether or
not the complaint contains “sufficient factual matter, accepted astostate a claim
to relief that is plausible on its faceHarris v. D.C. Water & Sewer Auth791 F.3d
65, 68 (D.C. Cir. 2015) (internal quotation marks omitted) (QquoAisgcroft v. Igbal
556 U.S. 662, 678 (2009))'A claim has facial plausibility when the plaintiff pleads
factual content that allows the court to draw the reasonable infeteatéhe defendant
is liable for the misconduct allegedlgbal, 556 U.S. at 678 (citingell Atl. Corp. v.
Twombly 550 U.S. 544, 556 (2007)).

“Under Local Civil Rule 7(b), if any party fails to file a responseatmotion
within the prescribed timéthe Court may treat the motion as concetfedashington
v. United StatesNo. 17cv-0111, 2017 WL 1232400, at *1 (D.D.C. Apr. 3, 2017)
(quotingLCvVR 7(b)) The D.C. Circuit has found that it is not an abuse of discretion
for a district court tagrant asconceded an unopposed motion to dismiss a complaint so
long as the dismissal is without prejudic8eelJordan v. OrmondNo. 157151, 2016
WL 4098823, at *1 (D.C. Cir. July 22, 20%16ee alsaCohen v. Bd. of Trustees of the
Univ. of D.C, 819 F.3d 476, 480 (D.C. Cir. 201@ffirming grant of motion to dismiss
where plaintiff failed to file a timely respse, but holdingthatthe district court erred

in dismissing complaintvith prejudice). Before granting any motion to dismiss a pro se

11



complaint, thedistrict court must explain to the plaintiff the consequences of failing to
respond to the motionSeeFox v. Strickland 837 F.2d 507, 509 (D.C. Cir. 1988) (per
curiam) (requiring a district court to inform a pro se party thatltire to respond ...

may result in the district court granting the motion and dismissing the case”).

B. Summary Judgmentln FOIA Cases

Manyof the agency defendanits the instant casseek summary judgment with
respect to MacLedd contention that they have violated the FQbA various reasons
as noted above. “FOIA cases typically and appropriately are decided oons doir
summary judgment.”Judicial Watch, Inc. v. Dép of the Navy25 F. Supp. 3d 131, 136
(D.D.C. 2014) (quotindefendes of Wildlife v. U.S. Border Pudl, 623 F. Supp. 2d
83, 87 (D.D.C. 2009)). Under Rule 56 of the Federal Rules of Civil Procedure, ta cour
must grant summary judgment if the pleadings, disclosure materials omrfide
affidavits “show| ] that there is no genuinésputeas to any matéal fact and the
movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 5&a)Judicial
Watch 25 F. Supp. 3d at 136 (citimgnderson v. Liberty Lobby, Inc477 U.S. 242, 247
(1986)).

In the FOIA context, a district court reviewing a motion for summary judgme
conducts a de novo review of the record, and the responding federadyabears the
burden of proving that it has complied with its obligations under the FCH&e5
U.S.C. 8552(a)(4)(B);seealsolIn Def. of Animals v. NalkInsts. of Health543 F.

Supp. 2d 83, 9293 (D.D.C. 2008). The court must analyze all underlying facts and
inferences in the light most favorable to the FOIA requestee, Willis vU.S.Dep't of
Justice 581 F. Supp. 2d 57, 65 (D.D.C. 2008)ereforesunmmary judgment for an

agency is appropriate only after the agency proves that it has ‘didbharged its

12



[FOIA] obligations][,]” Moore v. Aspin916 F. Supp. 32, 35 (D.D.C. 1996)Vith
respect teevaluatingan agencis fulfillment of its FOIA obligations,the overarching
guestion is whethethe defendant agency is improperly withholdingguested records
over which the agency has possession or conté@leU.S.Dep't of Justice v. Tax
Analysts 492 U.S. 136, 142 (1989).

Under the FOIAthe specifiedscope ofan agenc)s statutory dutieso produce
recordsis important: as relevant herdhe statuterequires agencies to “malkgrecords
promptly available to any persbwho submits any request for records which (i)
reasonably describesich records and (ii) is made in accordance with published rules
stating the time, place, fees (if any), and procedures to be follopves U.S.C.

8§ 552(a)(3)(A). If an agencys affidavits—which are entitled t@ presumption of good
faith, ConservationForce v. Jewell66 F.Supp.3d 46, 55 (D.D.C. 2014prff'd, No. 15
5131, 2015 WL 9309920 (D.C. Cir. Dec. 4, 20t5)emonstrate thahe prerequisites
for triggenng the agencys dutiesto search and produce responsive recdrage not
been satisfiedthe agency is entitled to summary judgme8eeDale v. IRS,. 238 F.
Supp. 2d 99, 103 (D.D.C. 2002)A n agencys obligations commence upon receipt of a
valid request; failure to file a perfected request therefore constitutesddbuexhaust
administative remedie$.(emphasis addelt)see alspe.g, Schoenman v. FBNo. 04-
cv-2202, 2006 WL 1126813, at *13 (D.D.C. Mar. 31, 200édismissing FOIA claim
where plaintiff submitted no proof that agency received request, and \ageney
submitted affidait stating it had not received request)

Furthermore, and notablynsofar asghe FOIA statute indicates that a request

need only be honored pursuant toagencys publishedrules for the submission and

13



processing of FOIA requestid is well established tha requesters “failure to comply
with [such FOIA regulations is the equivalent of a failure to exhplistWest v.
Jackson 448 F. Supp. 2d 207, 211 (D.D.C. 2006) (citations omitted¢ alsaChurch
of Scientology v.RS 792F.2d 146, 150 (D.C. Cir. 1986)And in this jurisdiction,
“[e]xhaustion of administrative remedies is generally required beforerspgakdicial
review” underthe FOIA. Wilbur v. CIA 355 F.3d 675, 677 (D.C. Cir. 2004) (per
curiam) see also id(explaining that the exhaustion requirement permitsathpencyto
have“an opportunity to exercise its discretion and expertise on the mattdetoamake
a factualrecord to support its decisiorfgjuotingOglesby v. U.S. Depof the Army 920
F.2d 57, 61(D.C. Cir. 1990); Hidalgo v. FB| 344 F.3d 1256, 1258 (D.C. Cir. 2003)
(observing that, if a requester has not exhausted his administrative ssnpethr to the
filing of a FOIA action in district court, his claim is subject to dismi3<al

Finally, it is important to note for present purposes that, in this jurisdiction, there
appears to be a distinction betwetbe treatment of unopposed motions to dismiss, on
the one handandthe handling of unopposed motions for summary judgment, on the
other. If a plaintiff has the requisite notice, anapposed motioto dismissmay be
deemedconcededand the complaint dismissed on that basis aloBeeLCvR 7(b);

Cohen 819 F.3dat 480 (@ffirming thatLCvR 7(b) vests district courts with discretion

8 It appears thatdilure to exhaust administrativemediesmay be grounds foeitherdismissalof the
complaintor summary judgment in FOIA cases. If a plaintsfftomplaint contains all of the
information that is necessary to determine if exhaustion occuffaf FOIA plaintiff's failure to
exhaustadministrative remedies before filing a civil action is properbated as a failure to state a
claim upon which relief may be granted” under Fed. R. Civ. P. 18[pb#nd thus dismissal of the
action isappropriate Saldana v. Fed. Bureau of Prisgn&l5 F. Supp. 2d 10, 18 (D.D.C. 2010) (citing
Hidalgo, 344 F.3d at 1260)But whenthe courtis called upon to address the exhaustion issue by
consideing matters outside of the pleading®.g., by reviewing the content cdgency declaratiorsit
musttreata defendants motion as one for summary judgmer8eeid. at 18-19; see alsdFed. R. Civ.

P. 12(d), 56.

14



to grant unopposed motions to dismiss as concedé&mycolo v. Fed. Nat Mortgage

Assn, 224 F. Supp. 3d 39, 43 (D.D.C. 2016) (granting unopposed motion to dismiss as
conceded) But with respect tan unopposed motion for summary judgment, the D.C.
Circuit hasspecifically heldthat a district court canna@rant summary judgment as
conceded See Winston & Strawn, LLP v. McLe&43 F.3d 503, 505 (D.C. Cir. 2016).
Rather, because “[tie burden is always on the movant to demonstrate why summary
judgment is warramd[,]” and”[t]he nonmoving partys failure to oppose summary
judgment does not shift that burddi[the district court ‘must always determine for

itself whether the record and any undisputed material facts justafiytigyg summary
judgment.” Id. (internal quotation marks and citation omitted).

C. Application Of The Governing Legal Standards To Pro Se Parties

Finally, this Court must be mindful of the fact that MacLeod is proceedingisn th
matterpro sewhen it evaluates the pending motiondismiss/motion for summary
judgment. It is well established thdtet pleadings opro separties are to be “liberally
construed andthata pro secomplaint,“however inartfully pleaded, must be held to
less stringent standards than formal pleadings éedalfty lawyers.” Erickson v. Pardus
551 U.S. 89, 94 (2007 )pér curiam (internal quotation marks amdtations omitted);
see alsdHaines v. Kerner404 U.S. 519, 5221 (1972) (per curiam)However,it is
also quite cleaf[t]his benefit is not . .alicense to ignore the Federal Rules of Civil
Procedure.”Sturdza v. United Arab Emirate658 F. Supp. 2d 135, 13D ([D.C. 2009);
see also McNeil v. United States08 U.S. 106, 113 (1993).

Thus, even though a pro se complainmtust be construed libally, the complaint
must stillpresent a claim on which the Court can grant rélidBudik v. Dartmouth

Hitchcock Med. Ctr.937 F. Supp. 2d 5, 1(D.D.C. 2013) (internal quotation marks and

15



citation omitted; see alsavioore v. Motz 437 F. Supp. 2d 88, 90 (D.D.C. 2006) (noting
that “[e]ven apro seplaintiff’s inferences . . need not be acceptéd they “are
unsupported by the facts set out in the complaint” (internal quotation madkstation
omitted)); Crisafi v. Holland 655 F.2d 1305, 1308 (D.C. Cir. 1981) (noting thatra
secomplaint must state a claim upon which relief can be granteidkewise, when

faced with a motion for summary judgmeatpro seplaintiff, just like a represented
party, must comply witha curt’s rules regarding respsasto statements of material
fact andthe need to identifyecord evidence that establishes each element of his claim
for relief. SeeGrimesyv. District of Columbia794 F.3d83,94 (D.C. Cir. 2015)
(“Because Grimes is the pHiff and so bears the burden of proof of her claims, it is
well established that she cannot rely on the allegations of her own comiplaint

response to a summary judgment motion, but must substantiate them with evigence.

1. ANALYSIS

As explained aboveylacLeod s submissionn opposition to the pendingpotion
to dismiss/motion for summary judgmeoitfers no substantive responadatsoeveto
any of thepoints orarguments that Defendamsake (SeeSec. I.B,supra) Because
MacLeods filing neitheraddresses thiegalissues that his clains presentnor respond
in any way to the declarations that the defendant agencies have submhigedourt
will address the pending motias follows. First, as explained below, the Cdurtls
that MacLeod hasoncededo thedismissl of the APA claimagainstCBP arising from
thatagencys denial of MacLeod NEXUS applicationsand as a resulDefendants
motion to dismiss will b6 SRANTED as conceded, and that claimll be dismissed

without prejudice
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The Courthasalso accepd as truethe unrebutted &cts contained ithe other
agency defendantsleclarations regardinigoththeir receipt (or norreceipt) of
MacLeods FOIA requests antheir responses tthose requesiseeJackson v.
Finnegan, Hendersorfarabow, Garrett & Dunner101 F.3d 145, 154 (D.C. Cir. 1996)
(where aresponding party does not filestatement of material facts in disputéhe
district courtis to deem as admitted the moving pastyacts), andconsistent with
D.C. Circuit precedenthis Courthas proceeded teview the agenes facts and
evidenceto determine whether summary judgmeémntavor of the agency defendanss
warranteddespite the lack of a coherent oppositfoom the plaintiff For the reasons
explainedfully below,this Court concludeshatthe agenciesevidencedemonstrate
either (1)that theagency in question isot improperly withholdingequested records
that it hasin its possessionor (2) that MacLeod has failed to exhaust his administrative
remedieswith respect to the agency/response to his FOIA requestherefore,
Defendants motionfor summary judgment in favor of CIA, NSA, GSA, and DHS with
respect to the complairg FOIA claims will beGRANTED as well.

A. Plaintiff Has ConcededDefendants Motion To DismissThe APA
Claim

In response téhe complaints purportedclaim that CBP improperly denied
MacLeod’s applications for the NEXUS Trusted Traveler program, GBBmade two
argumens: first, thatMacLeodfailed to state a claim against CBP under the APA
because decisions regarding NEXUS applications are committed by I@BR®s
discretion(seeDefs! Mem. at 4247), and second, that even if this decisign
reviewable, CBP did not act arbitrarily or capously in denying MacLeod

application in light of his admitted criminal history atite agencys published criteria
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that establisihat individuals with criminal convictions are not eligible for the NEXUS
program {d. at 47-49). MacLeods submissionn response to these argumeist®
rambling andncoherentisting of contentions that appear to relgtnerallyto the
circumstances underlyinigis criminal conviction and thgeneralcriteria foradmission
into the United States(SeePl.’s Oppn at5-9)

For example, MacLeodhakes a series aontentionsabout hisown mental
health éeeid. at 5(“Mental Health is stable, and since suicide is towards oneself, it
does not harm the security of the United States of Americd[dfdalso maintainsis
“right to freedom of movement, and entrgirsuant to “Canadian and US Charters
(Constitution$” (id. at 6). One gleans fronMacLeods contentionghathe perceives
himself to be arf*immigrant with permission toreturn’ under ‘the British Nationality
Act and the Immigration and Refugee Protection Aad’ &t 8), andthat hebelieves
that hiscriminal record should have been “purged” when he turnedid.8a 6) But
these assertions are completely untethered from any legal argumandirggthe
propriety of CBP’s denial of his NEXUS applications. RathdgcLeod maintains
generallythat“other incidences with the Customs and Border Protection in relation
with thevulnerableor onetime offenders being denied accgase] comnon,” and that
“the reasohfor CBP s response to his applicatios* paranoid” (id. at 9 see also id
(arguingthat “[t]he United States of America has incorporated laws that haye]oee
restrictive due to 9/11 and that these laws placed resomst on]travel. Surely,
restriction are necessary, but they should not be causing internatmrstitational
conflicts, causing a person whom is only harmful to their selves [sic] and notsother

entry, or causingborder distress); id. at 1 (“The plaintiff irthermore claims that the
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United States Foreign Policy is now also Cariad@oreign Policy due to agreements in
the [NEXUS program]. As a result of the-operations within governments including
handover of prisoners, joint nation prosecutions, etc.Uhiéed States Government
should not be permitted to restrict or deny access to information requested.”).

MacLeod alsgrofferswhat appear to be various explanations for requesting
NEXUS card and the records that he seeks from the defendant age(®exs.e.g Pls
Noticeat 3 (“The plaintiff requires those records teapen Project Spade.”)d. at 5
(noting that hewvantscertain documents because he “holds interest as a criminological
topic [in the Cold War and the annexation of the Crimean Peninsula, Ukraine] and may
be able to assist in the repatriation of the Crimean Peninsula with &kaaith advise
authorities further in international efforts)) What MacLeod doegsotdo is
acknowledgehat Defendants have filed a motibomdismiss his compint, much less
attempt to respond to any of tkdBP s arguments for dismissal in any meaningful
sense.

When evaluating defendants dispositivemotion, “[tlhe court's role is not to
act as an advocate for the plaintiff and construct legal arguments on &l imebrder
to counter those in the motion to dismissStephenson v. Cgx®23 F. Supp. 2d 119,
122 (D.D.C. 2002) Indeed,as notedunderits Local Rulesthis Courthas the
discretion totreat a motion that is unopposed as concededl.CvR 7(b), and courts in
this district regularlyexercisethis discretion bothn circumstances here no response
is filed, see, e.g.Washington2017 WL 1232400, at * 1 (granting as conceded motion
to dismiss where plaintiff failed to respond and thereby concededmoéndin

situations in whichthe plaintiff s response does nspecificallyaddress thendividual
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arguments that the defendant maksse, e.g.Potter v. Toei Animation In¢c839 F.
Supp. 2d 49, 53 (D.D.C.) (“In the District of Columbia Cirguitis established that an
argument in a dispositive motion that the opponent fails to address in an opposatyon m
be deemed conceded.3ff'd, No. 125084, 2012 WL 3055990 (D.C. Cir. July 18,
2012). It is alsoclearthat application of Local Civil Rule 7(b) to deem a motion
concedednay bewarrantedf the plaintiff's responses incoherently‘filled with
irrelevantlegal principles and citatioisand“does not address the substance of
defendantsarguments as to whpglaintiff’s claims[] should be dismissed].]”
Cummings ex rel. J.C. v. Woodson Senior High S&53 F.Supp.2d 256, 259 (D.D.C.
2008) see alsadHoward v. Locke729 F. Supp. 2d 85, 888 (D.D.C. 2010) (inding
that a plaintiff’'s opposition to a defendant’s motion cannot properly be dkéme
responsdo defendant’s motion” where plaintiff “fails to contest or otherwise adslr
the legal authority cited by defendar{Egmphasis in original))

So it is here.AlthoughMaclLeods opposition to the motion touches upon the
subject matter of the claims he has brought in this lawsuit, Machasdffered no
subgantive response tany of CBP s legal argumentsegarding why the claims against
that agency must be dismisseds a resultthis Court will treatCBP argumentdor
dismissal of thecomplaints claims regarding that agensydenial ofMacLeods
NEXUS applicationsaas concedednder Local Civil Rule 7(b).SeeHoward, 729 F.

Supp. 2dat 87-88. Furthermore, in accordance with D.C. Circuit case l&he,Court
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will note specifically that thelismissl of this aspect oMacLeods complaintis

without prejudice.Cf. Cohen 819 F.3dat 484°

B. The Various Agency DefendantsAre Entitled To Summary Judgment
With Respect ToMacLeod’'s FOIA Claims

MacLeods FOIA claims againsCIA, NSA, GSA, and DHSare no better.
Underthe circumstances presented hehe €Courts analysis of Defendaritsummary
judgment motiommustbegin with acceptance of the factssfendants state thenSee
Fed. R. Civ. P. 56(e)(2) (authorizing court, when ymaving party “fails to properly
address another pargyassertion of fact as required by Rule 56(c),” to “consider the
fact undisputed for purposes of the motionGrimes 794 F.3dat 94 (noting that
plaintiff hasthe “burden to identify evidence that a reasonable jury could credit in
support of each essential element of [his] claims” and “cannot rely oalldgations of
[his] own complaint in response to a summary judgment motion, but must subttantia
them with eviegence”); LCvR 7(h)(1) (“In determining a motion for summary judgment
the court may assume that facts identified by the moving party in its staterhe
material facts are admitted, unless such a fact is controverted inatieensint of
genuine issueBled in opposition to the motian). And with the Defendantsversion
of thefacts (seeDefs.” Statement of Material Facts to Which There is No Genuine

Dispute, ECF No. 8l) establishedit is clear to this Courtor the reasons that follow

% To be clear, thi€ourt is dismissing MacLeod NEXUSrelated claim without reaching the merits of
CBFP's legal argumentsFor what it’'s worth, hwever, it appears that evencoherenbppositionto
CBPFP's dismissal argumentsould be difficult to sustain. Assumingrguendoand in light of the D.C.
Circuit’'s opinion inWatervale Marine Co. v. U.S. Dagmentof Homeland Sagity, 807 F.3d 325, 30
(D.C. Cir. 2015) that MacLeod could overcome tlagency’s ‘committed to agency discretion by law’
analysis,CBP has made a persuasive argument that its denial of Matd epglicationwas nédther
arbitrary nor capricious givethe agencys established policies arus criminal history (SeeGlobal
Enrollment Sys. Application, Ex. 5 to DefsMem., ECF No. 8 at 57) Therefore, CBPs merits
contention thaMacLeodhas failed to make a plausible APA claisa strong one
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that each of the agency defendants has met its burden of demonstrating thatsummar
judgment should be granted in its favor with respect to Macle&®IA claims.

1. NeitherNSA Nor GSA Receival A FOIA Request From
MaclLeod

MacLeod asserts in his complaint that he “requegEdonalinformation” from
NSA but did not receive any response, and that he likewise “requestethatfonfrom
[GSA] andreceived a response claiming they do not have the information requested.”
(Compl.N15-6.) In response to #seallegatiors, both NSA and GSA have submitted
separataleclaratios in which eachaffiant explainghatthe agencyieverreceived any
FOIA request from MacLeod.

Specifically,NSA has submitted a declaratidmom John R. Chapman, who states
that NSA’'s FOIA/Rivacy Act Office is the only office “charged with receiving and
processing requests for documents or information from the dubliand thattwo
separate searche$ the records system “in which all valid FOIA . . . requests . . . are
logged” did not reveal any H@ request that MacLeotdadsubmitted to the NSA.(See
Decl. of John R. Chapmagx. 2 to Defs.” Mot. ECF No. 82 at 6-8, 1Y 4-5 see also
id. 14 (“If a valid FOIA request has been filed with NSA, a record of that reques
would be maintained in the document management system and would be searchable by
name of requester, date of request, topic of request, or other ident)fierSimilarly,
GSA's declarantTravis S. Lewis saysthathe twice searche@SA’ s “FOIAonline’
system, which is a database thatuses all FOIA requests submitted to G&Addid
not find any request from MacLeodS€eDecl. of Travis S. Lewis, Ex. 1 to Defs.’

Mot., ECF No. 82 at 24, 12, 4, see also idf 2 (“[I]f a FOIA request has been filed

with the GSA, a record of that filing would be maintained in the databasknown as
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the FOIAonling], which] is searchable by name of requester, date of request, phone
number, email, requesterorganization and foc of request.).) MacLeod has not
provided any evidence that even pertains to these agemegresentations, much less
rebuts them.

Thus, this Court deems the unrebutted representations that neither NSAAor GS
ever received any FOIA request from Maoldeto betrue for the purpose of the instant
motion, and it reiterates that a necessary prerequisite to any FOIA claim is the
submission of a request to the agency that complies with the relevantprate
requirements.See5 U.S.C. 8552(a)(3)(A). “If no FOIA request is received, an agency
has no reason to search or produce records and similarly has no basigaiod.é
Carbe v. Bureau of Alcohol, Tobacé&Firearms No. 03cv-1658, 2004 WL 2051359,
at*8 (D.D.C. Aug. 12, 2004) The conceded facts ie declarations that NSA and
GSA have submitted establish that neither agency received a FOlA&stefyam
MacLeod consequentlythe Court finds that NSA and GSA amet improperly
withholding records from MacLeod under the FOIA, and therefore entied to
summary judgmentSeeThomas v. EC, 534 F.Supp.2d 144, 146 (D.D.C2008)
(granting summary judgment in the agersyavor “[i]n the absence of any evidence
that plaintiff submitted a proper FOIA request to which defendant would haar be
obligated to respond”).

2. DHS Does Not Maintain The Records That MacLeod
Requested

As explained above, a plaintiff can prevail in a FOIA case only if he has
demonstratedthat an agency has (1) improperly (2) withheld (3) agency records.”

Judicial Watch, hc. v. Dept of State 177 F. Supp. 3d 450, 45H.D.C. 2016) see also
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Kissinger v. Reporters Comm. for Freedom of PrégH U.S. 136, 15(1980)(noting
that the FOIA “does not obligate agencies to create or retain documentsy it onl
obligates them tonovide access to those which it in fact has created and retained”)
Here,while DHS acknowledges that MacLeod seéhe agencya letterin which he
claimed to be “within the Canadian Government as an MP of ParliamentScargiht
information about obtaininta Diplomatic Status card,” the declarant whose testimony
DHS has providedexplairs thatno DHS component maintasnnformation pertaining to
visas for diplomats or government officials from foreign countries orahgrrecords
potentiallyresponsive tiMacLeods FOIA request (SeeTyrrell Decl. 198, 10, 13)

It is clear beyond cavilhatan agencyannot improperly withhold records that it
does not maintain, and that “[w]here the Governrmedeclarations establish that a
search woulde futile the reasonable search required by FOIA may be no search at
all.” Reyes v. U5.Envtl. Prot. Agency991 F. Supp. 2d 20, 27 (D.D.C. 2014)
(alterationsjnternalquotation marks, and citation omittedgealsoEarle v.U.S
Dep't of Justice 217F. Supp. 3d 117, 1224 (D.D.C. 2016)(granting summary
judgment to agency on FOIA claim whettee declarant explained thahe agency did
not maintain records sought, such that a search for those records would be Auile)
Arab AntiDiscrimination Comm. v. U.S. D&apof Homeland Se¢516 F. Supp. 2d 83,
88 (D.D.C. 2007 same) Having made the unrebutted representation that it does not
maintain the records that MacLeod requested, DHS is likewise entitledrimary

judgment on MacLeod FOIA claim.
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3. MacLeod Did Not Exhaust His Administrative Remedies With
Respect To The ClIs Response To His FOIA Request

Unlike the other defendant agenciéise CIA made a substantive resporise
MacLeods FOIA requesby sending him a letter that addressed two ddfdgraspects of
his request (SeeSec. I.A.2.bsupra) As explained, with respect to MacLeod’s request
for records regarding himself, the CIA issueGB®marresponse, refusing to admit or
deny that it maintained any responsive recoske(CIA Response Letter at 58ge also
Shiner Decl. ¥, 16), and in regard to the remaining broad categories of requested
records dating back to 1973 or earlier, the CIA notified MacLeod that it hadheedcio
process the requests on the grounds that thexe not reasonably specific and thus
would require the agency to conduct an unreasonably burdensome search. (CIA
Response Letter at 58ge alsdShiner Decl. 7 n.4.) Significantly for present
purposes, in its response letter to MacLeod, the CIA specifically informecl®dbd of
his right “to appeal [th&lomal] response to the Agency Release Panel[.]” (CIA
Response Letter at 533ee als®B2 C.F.R. §81900.42(a) (establishing that a FOIA
requester has the right to appeal administratively “wheneversadoeany requested
record or any portion thereof is denied” by the CIA). However, accgrttirthe
agency’s declarant, MacLeod did not avail himself of this appeal oppoytu(Bee
Shiner Decl. 1B.)

Defendants argue that MacLéadfailure to seek an administrative appeal of the
CIA’s Glomar response forecloses his ability to challenge the decision G ¢hig
andthis Court agreeslt is the law in this circuit that[e]xhaustion of administrative
remedies is generally required before filing suit in federal couthabthe agency has

an opportunity to exercise its discretion and expertise on the mattéo andke a
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factual record to support its decisionHidalgo, 344 F.3d at 1258 nternal quotation
marks and citation omitted). Although exIséion is not jurisdictional in the FOIA
context,seeid., the D.C. Circuit has long held that exhaustion of an agency’s FOIA
appeal procedures is a condition precedent to initiating FOIA litigatgoa
jurisprudential matter.SeeOglesby 920 F.2dat 61-62 (“Courts have consistently
confirmed that the FOIA requires exhaustion of this appeal processebah individual
may seek relief in the courts;”Pettmann v. U.S. Dépof Justice 802 F.2d 1472, 1476
(D.C. Cir. 1986) (“It goes without saying that exhaustion of remediesisired in
FOIA cases.”).In light of this clear command from the D.C. Circuit, courts in this
district regularly find that FOIA lawsuit cannot proceed theagency hasnade a
determination regarding the plaintgfFOIA requestbut the plaintiff failed to appeal
the agencysresponse through proper administrative chann8se, e.g.Freedom
Watch Inc.v. NSA 134 F. Supp. 3d 437, 439 (D.D.C. 2015) (dismissing FOIA claim
where plaintiff admitted it had not appealed agésagspase to its FOIA request and
thereby had not exhausted its administrative remedigedom Watchinc.v. CIA,
895 F. Supp. 2d 221, 2228 (D.D.C. 2012) (sameXitizens For Responsibility &
Ethics in Wash. v. Dépofthelnterior, 503 F. Supp. 2d 88, 101 (D.D.C. 2007)
(granting agency’s motion for judgment on the pleadings wheg@laintiff had filed
late appeals, or no appeals at allth respect to various FOIA requeksts

The circumstances here demand the sagselt. That isin contrast to a cein
which constructive exhaustion is inferred frahe agency’s failure to respond timely to
a plaintiff's FOIArequestsee5 U.S.C. 552(a)(6)(C)(ithe CIA issued &lomar

response to MaclLeod’s request for information about himself, and informet édd
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of his right to appeal that respons®2¢CIA Response Letter at 583). Yet, rather
than exercising his right to appeal, MacLeod filed the instant lawsuiacdonrdance
with established precedent, MacLeod'’s failure to avail himself cidministrative
appeal clearly forecloses his ability to challenge the ClBIsmarresponse in this
lawsuit. See, e.g Freedom Watch, Inc. v. NSA34 F. Supp. 3d at 43%reedom
Watch Inc. v. CIA 895 F. Supp. 2d at 2228; Citizens For Responsibility & Ethics in
Wash, 503 F. Supp. 2d at 101.

The CIA’sargument regardiniylacLeods unfulfilled request for a wide swath of
CIA documents concerning such matters'the Cold War,” and“CIA and NSA
involvement with Russiatequires a different analysis, because the agemntains
thatMacLeods FOIA claimis irretrievablyunexhausted based on the lack of
specificity inMacLeods document request(SeeDefs.” Mem. at 2631.) The agency
is right to asserthata plaintiff who has not presented a reasonably specific request for
documents, in violation of that agerisyown FOIA regulations;an also be conceived
of as havindailed to exhausavailableadministrative remedies prior to bringing suit.
SeelLatham v. U.S. Dép of Justice 658 F. Supp. 2d 155, 1662 (D.D.C. 2009)
(awarding summary judgment to agency based on plaistiffilure to exhaust
administrative remedies where his “FOIA request does not reasonaldsiltkethe
records sought and, thereforenigt a proper FOIA request’Keys v. Deft of
Homeland Se¢.No. 08cv-0726, 2009 WL 614755, at *4 (D.D.C. Mar. 10, 2009) (“A
FOIA requester may be deemed to have failed to exhaust administrativeiesmdaen

the requester has . . . failed to reasonably describe the records being .$outiting
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Gillin v. IRS 980 F.2d 819, 8223 (1st Cir.1992)). And that appears to be exactly
what has happened here.

Specifically, the CIA’s regulations require requesters to “reasonably desdrébe t
records ofinterest[,]” 32 C.F.R. 8900.12(a), and a reasonable description of a record
is one that is contains “a description of a document (record) by uniquoéfidation
number or descriptive terms which permit an Agency employee todatatuments
with reasomble effort given existing indices and finding didfsid. 8§ 1900.02(m);see
also Yeager v. Drug Enforcement Admi®78 F.2d 315, 326 (D.C. €i1982 (when
evaluating the reasonableness of a FOIA requesté€[linchpin inquiry is whether the
agency isable to determine precisely what records are being requegtddtnal
guotation marks and citation omitted)). It is clear on the face of Mackdetter that
the categories of records he seeksraskat all specific, and the records sough¢ far
from reasonably describedSde, e.q.CIA FOIA Request (requesting, among other
things, any information relating to “the Cold War,” “Vladimir Putin datingk&o the
KGB,” and “[a]ny or all flight records from 1973 to current from CYYG, AGIFK,
and LAX whereas Lufthansa Flights were involved in international abduction”).)
Courts in this district readily find similar requests for “any” and “altords that relate
to some generdlopic to be overlybroad and invalid.See, e.g.Sack v. CIA53 F.
Supp.3d 154, 164 (D.D.C. 2014) (FOIA request for “all records that pertain[ ] in whole
or in part” to a list of closed investigations and reports was insuffibiedescriptive
and did not require a respons€&€yeedom Watch, Ino.. Dept of State 925 F. Supp2d
55, 57 (D.D.C. 2013) (FOIA request seekimgter alia, “[a]ny and all enumerated

documents and things which discuss Iran in the context of American polndZsra

28



elections from 1992 to the present” failed to reasonably describe tbedsesought iad
was voidab initio); Judicial Watch, Inc. v. Expmp. Bank 108 F. Supp. 2d 19, 26
(D.D.C. 2000) (request for “all records pertaining to contacts between ftehgiduals]
and companies, entities, and/or persons related or doing or conducting busiaggs
way with the People’s Republic of China” did not reasonably describedesmught
(internal quotation marks omitted)).

Therefore, his Courtagrees with the CIA tha¥lacLeod failed to exhaust
administrative remedieimsofar as, with respect to the bulk of his records request, the
documents he purports to seek are not reasonably descsibedthata response would
be overlyburdensome to the agencgeeLatham 658 F. Supp. 2d at 1662; Keys

2009 WL 614755, at *4.

V. CONCLUSION

BecauseMacLeodhasconceded CBB motion to dismisfis APA claims and
hasfailed to exhaust his administrative remedies with resgezEOIA claims he has
brought agains€IA, NSA and GSA, and DHSis claims cannot proceed.
Accordingly, as stated in the accompanying Ordefendants combinedmotion to

dismiss and for summary judgment will BRANTED.

DATE: September 21, 2017 KeAanjs Brown Packson
s )

KETANJI BROWN JACKSON
United States District Jueg
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