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UNITED STATESDISTRICT COURT
FORTHE DISTRICT OF COLUMBIA

ALLENL.WISDOM,

Plaintiff,
V. Civil Action No. 15-1821 (JEB)
UNITED STATESTRUSTEE PROGRAM,

Defendant.

MEM ORANDUM OPINION AND ORDER

In aprior Memorandum Opinion, the Court refrained from resohvigetherDefendant
had properlywithheld in partperformancesvaluatios for a former trustee Jeremy Guginc-
underFreedom of Information Adixemption 6; it insteadorderedthe United States Trustee
Programo produce these records forcamera review. SeeECF No. 28. Defendantas since
supplied three suchrecords SeeECF Na. 31-33. Haung now revieved thesedocuments the
Court concludes thattwould benefit from further briefindpy the partiedefore deciding
whether theedactionsthereinare appropriate

Asthe Courtpreviously explainedto resolve this particuladispute,it mustdecide
whether Gugino’s privacy interest in the redaatémmation is outweighed by a public interest

in its disclosure. Wisdom v. U.S. TrusteBrogram 2017 WL 149952, at*}18 (D.D.C. Jan.

13, 2017) seealsoAm. Immigration Lawyers Ass'v. Exec. Office for ImmigrationReview,

830 F.3d 667, 6734 (D.C. Gr. 2016) Addtional briefingon this questions necessargow for
two reasons.
First, USTP providedonly acursory description of thesleree documents its earlier

round ofsummaryjudgment briefing. In particular, Defendant'¥aughnindex described them
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simply asGugino’s “performance reviewsthat it hadredactedinder Exemption 6 to prevent a
clearly unwarranted in&on ofhis personal privacy.SeeECF No. 14 Exh. Y (20152053
Vaughnindey (referencing pp. 323 (2012 Performance Riew)); ECF No. 24,Exh. K (2016
2033 Vaughrindex) (referencing pp. 234 (2008 Performance Reviewpp. 4163 (2010
Performance RevieW) Proceedingpro se, Plaintiff Wisdom thushad almst noideawhat
information mightbe contained inthem and hecertainly hadbut a scant basis to argtieat such
materialmight advance public interest He neverthelesspeculatedhat these recorasuld
contain USTP discussiorabout thepotentialinadequacy of Gugino’s bond coverage while he
was administering dnkruptcy casesWisdomis correct. The redactedecords do in fact contain
narrativeswritten by the agency, some of whidlscusswhether Gugino maintainethe
adequatemount ofbond coverage for the auctiotisathe contracted foas a trusteeAs
Plaintiff has not yehadan adequate opportunity to present a refined argument as to the potential
public interest in suchhaterial the Court believethat he should be given another chance to do
sowith thecontent of theerecords nowin clearerfocus

Second, there has been some confusion the tecopeof theredactios in these
documerd. After USTPprovided themfor in camerareview, it fled a notice with the Court
explaining thatits earlier Vaughnindexcontaineda “pagination error”with respect t@sugino’s
final performance evaluationSeeECF No. 33at 1 But this error goes beyonthe mere fact
that theevaluationwas listed ad4 pagesvhen it isin factlonger A comparison of theecords
turned oveto Wisdom seeECF No. 18 Exh. B,and the documentrovided forin camera
review showsthatthe five page®efendanbmitted from its response toim wereexclusively
narrative sectiongterspersed throughout the documéas opposed ta checkKist evaluation.

This omission limited Wisdom’s ability toidentify apublic interestin the redactions



becausde could not have known that the recardatained lengthydiscussios about Gugints
conduct towardhe public during his service as a truste€hese narratived fact,include an
adlditional pagediscussing Gugiie compliance with the third “meetings of creditoxgiteria,
an additional pagen theninth “TIRs and Operating Chapter 7 Reports” criteria, thinele
additional pages talking about the thirteenth “Conduct o§f&€ criteria. Together the length
of this final evaluation, especially in comparison to the previous shortershes that USTP
had in its possessiamuchmore extensive informatioabout Gugino’s potential misuse of his
authority during the timen question and that the agency discussed at leiigthesponséo that
information Indeed, fom the Court’'s own review of these documethgyalsocontain
materialthat discusseadditional complaints lodged against the former trust@@mplaints that
were not otherwise included the recordgreviously turned over to Plaintiff.

The public does have somieterestin these evaluationsas Defendant’s own affidavits in
the previous round of briefing concegd® the extent that they contain “information that would
shed light on the United States Trustee’s execution of its mission to ey#i&ge trustees

under 28 U.S.C. §86.” ECF No. 141 (Declaration of Joseph Carill), 3; see als®ep't of

Justicev. Reporters Comnfor Freedom of the Pres#89 U.S. 749, 773 (198%cknowledging

valid public interest in FOIA context wheinformation would serve FOIA’s core poge of
shedding light on agency/performance of its statutory dutiesjot only do thee recordsippear
to include such materialbut theyalsocontain muckmoreof it than Wisdom previously could
have surmisedAs alluded to abovehése omitted page®ntain substantiadiscussioa about
the nature and results of the agency poeseto and investigation ofomplaintslodged against
Guging as well asts communicatios to him about the same

The questionof courseis whether such public interesutweighs Gugin® privacy



interestin his evaluations SeeCarter v. Deg’ of Commerce 830 F.2d 388, 38911 nn8 & 13

(D.C. Cir.1987). To give Plaintiff a fair shot at meetingis burdenthe Court must give him
anober chance to brief the issue as to these particular recbhis issue, then, should also be
covered in the parties’ subsequent round of briefing.

For the reasons set forth above, the Court ORDERS that the parties shed imctheir
briefing (set by Minute Order of January 30, 2017) a discussion of the private and publi
interests implicated by the three femance evaluations.

SO ORDERED.

Isl James E. Boasberg

JAMES E. BOASBERG
United States District Judge

Date: February 8, 2017




