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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JAMES OWENS, et al.,

Plaintiff s,

V. Civil Action No. 15-1945(JDB)
BNP PARIBAS S.A, et al.,

Defendans.

MEMORANDUM OPINION

Plaintiffs in thiscaseare victims and family members wictims of the1998 terrorist
bombings of the U.S. embassies in Nairobi, Kenya, and Dar es Salaam, Tawhatiakilled
over two hundred people and injured thousands more. The attacksangzd out by al Qaeda
with the assistance of the Republicafdan which provided safe harbor to al Qaeda throughout

the mid1990s, as well as financial, military, and intelligence assistaBeeOwens v. Republic

of Sudan, 826 F. Supp. 2d 128 (D.D.C. 2011) (detailing findings of fact and conclusions of law as
to Iran’s andSudan’s liability for the bombings). Plaintiffs have already sought and won judgment
againstiran andSudan for theirroles in the bombing, in a lengthy litigation that began in 2001

and wassubsequently expanded into multiple cases agaiast andSudan. See Owens v.

Republic of Sudanl74 F. Supp. 3d 242, 2583 (D.D.C. 2016)(discussing the history of

plaintiffs’ litigation against SudapnMem. Op. of March 28, 2014, at 3, Owens v. Republic of

Sudan No. 0}cv-2244(JDB)(D.D.C. Mar. 28, 2014) [ECF No. 30@hwarding damages to

plaintiffs); Khalig v. Republic of Sudan, 33 F. Supp. 3d 29, 32 (D.D.C. 2014) (sarheynow

bring suit against defendant banks BNP Paribas, S.A., BNP North America, InBNRrfélaribas

Suisse S.A. (collectively, “BNPP”) under theivil liability provision of theAnti-Terrorism Act
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(“ATA”), 18 U.S.C.8§82333, and various statdort laws, for allegedly aiding and abetting Sudan’s

role in the bombings.BNPPhasmoved to dismisdylot. to Dismis [ECF No. 17], angblaintiffs

havefiled a motion for summary judgmefECF No. 22. The Court has jurisdiction under 28
U.S.C. 88 1331, 1367, and 18 U.S.C. § 2333(a). For the reasons discussed herein, defendants’
motion will begranted and plaintiffs’motion for summary judgment will ienied*

. BACKGROUND

The following facts are taken frofti2] plaintiffs’ amended complaintThe plaintiffs in
this case are all U.S. nationals injured in the 1998 embassy bombings, or the estates; hei
survivors of U.S. nationals who died as a result of the bombgs. Compl.{{ 22-26. Raintiffs
were awarded gilgments against Sudan for its role in the bonmbing previous litigation.Am.
Compl. 11 24, 27The defendants are banks who, accordiinpe complaint, circumvented U.S.
sanctions imposed on Sudanese banks and financial institutions bgsgimg financial
transactiondor these sanctioned entities, thereby enabling Sudan, al Qastladezbollahto
obtain funds needed to carry out timebassy attacksAm. Compl. 1 1516. All three defendant
banks conduct business in the United States ordy@emtions here. BNP Paribas Suese BNP
North America are both wholly owned subsidiaries of BNP Paribas. Am. Compl. 11 29-40.

A. SUDAN, AL QAEDA, AND THE EMBASSY BOMBINGS

Sudan was designated as a ssensor of terrorism in 1993, and has maintained that
designation ever since. Am. Compl. § 47. In 1993, a report produced by the U.S. Pepaftm
State noted that Sudan actively harbored international terrorist groups, hadeslasdranand

frequently provided meeting locations, transit points, and safe havens febdc&aed extremist

! Plaintiffs also filed a motion for judicial notice [ECF No. 34] asking @ourt to take judicial notice of its
March 28, 2014 Memorandum Opingim the litigation againsran and Sudan. Thatotion will bedenied as
moot.



groups.” Am. Compl. 1 61. At some point in the early 1990s, Sudan invited al Qaeda, then led by
Osama bin Laden, to relocate from Afghanistan to Sudan, and al Qaeda eveldusdyAm.
Compl. 1 104. Al Qaeda is an international terrorist network founded by bin Lades lete
1980s dedicated to ridding Muslim countriesasfyWestern preenceorinfluence and committed
to using violence to accomplish that end. Am. Compl. § 100. In 1992, bin Laden issued a fatwa
against the United States, which allowed for the murder of civilians in order to ctirapéhited
Statedo leave the Middle EastAm. Compl. 1 104.

Sudan and al Qaeda allegefthymed a mutually beneficial relationship which Sudan
providedprotection and safe harbfstom Western intelligenceand a placéor al Qaeda militants
to stay, train, and raise funds through various businesses set up in &odaal Qaeda
manufactured or provided weaparsd otheequipment for Sudanese security forces and invested
in Sudan’s economy and infrastructure. Am. Compl. § Mdmbers of Sudas ruling political
party, the National IslamiEront, also organized travel documents and provided economic aid to
al Qaeda while it was operating in Sudan. Am. Compl. § B0Qaeda was present in Sudan in
1997 and 1998 leading up to the embassy bombings, and according to the complaint, received
significant financial support from Sudan that enabled al Qaeda to plan and carry out thegsombi
Al Qaeda also received financial support from Hezbollah, anbaaked terrorist group based in
Lebanorthat was likewise present in Sudan at the time thighSudanese government’s blessing.
Am. Compl. 9 70, 101, 103.

B. U.S.SANCTIONS AGAINST SUDAN AND BNPP

Prior to theembassyombings but as a result @udan’s designation as a staponsor of
terrorism, the United Statesiposed various sanctions against the Sudanese government in the

early 1990s. These sanctiansluded restrictions on U.S. foreign assistance to Sudan, a ban on



defense exports and sales, atiger financial restrictionsAm. Compl. 162. In 1997, howver,

the United Statesvent further, imposing a complete trade embargo on Sddanto Sudan’s
continued support for terrorism, which made it unlawful to export goods and services,ngcludi
financial services, to Sudamthout a license from the Treasudgpartment’s Office of Foreign
Assets Control (“OFAC”).Am. Compl. 11 63—-66All U.S. banks and financial institutions were
prohibited from processing financial transactions for the government of Suslageitcies,
instrumentalities, and controlledtgies. Am. Compl. § 66. In addition, by January 1998, all of
Sudan’s national and major commercial banks were designated Specially Desigaaied!|d
(“SDNS) by OFAC2 Am. Compl. 1 67—68.

The complaint alleges that BNPP did not comply with the U.S. sanctions regimstagai
Sudan, and that had it done so, al Qaeda and Hezbollah would not have been able to receive the
assistance from Sudan necessary to carry out the embassy bombings. In July 2GLg|eBINP
guilty to one count of conspiring to vaik the International Emergency Economic Powers Act
(“IEEPA") and the Trading with the Enemy AcflTtWEA”"), see50 U.S.C. § 1708. Am. Compl.

19 73, 75. BNPP admitted to violating U.S. sanctions imposed on Sudan, Cuba, and Iran by
conducting and concealing U.S. doltegnominated transactions on behalf of sanctioned entities
associated with those countri€gSeeAm. Compl. § 77see alsBNPPPlea Agreenent Statement

of Facts ("SOF”)[ECF No.22-7] 11 14-16. BNPP stipulatedn its plea agreement thdti$

conspiracytook place between 2002nd 2012, based on banking relationships BNPP had

2“Specially Designated National” refers to any individual or entitygheged by OFAC as being subject to
trade restrictions or sanctigmst necessarily for terrorism related reas@ee31 C.F.R§515.306 & note; 31 C.F.R.
ch. 5, app. Alnformation Pertaining to the Specially Designated Nationals and Blde&esbns List)see alsdJ.S.
Dep't of Treasury, Specially Designated Nationals List, available hitps://www.treasury.gov/resource
center/sanctions/SDNist/Pages/default.aspx

3 Section 1705 makes it a crime to willfully violate, attempt to violatesjgiva to violate, or cause a violation
of regulations issued pursuant to IEEPA, which includes &hBctions against Sudan, Iran, and Cub@.U.S.C.
§1705 (a), (c).



established with Sudanese financial institutions as early as 1997. Am. CompS@H §{14,
17. Shortly afterthe imposition of U.S. sanctions in 1997, BNPP agreed to become the sole
correspondent bank in Europe for a major Sudanese government bank, which then directed all
major commercial banks in Sudan to use BNPP as their primary correspondent bardpa Eur
As a result, most major Sudanese banks eventually held U.S -dielaminated accounts with
BNPP. Am. Compl. § 82; SOF 1 18BNPPhadalso established relationships with unaffiliated
regional satellite bank$ocated in Africa, Europe, and the Middle East. Am. Compl. 1 88; SOF
1 23. BNPPeventuallyuse its relationships with these regional satellite baokscilitate U.S.
dollar payments for sanctioned Sudanese banks, using the banks as clearinglibsigeise the
transactions with sanctioned entitieBNPP executives also directed BNPP emplsyeomit
any references to Sudan in U.S. dollar payment messagas to disguise the source of the
transaction. Am. Compl. 7 90-91.

Plaintiffs allege that these sanctions violations arose out of a conspitaceheBNPP
and Sudan to move large amounts of money through the U.S. financial system on bahalf of
Qaedaand Hezbollah, and that this money was necessary to the planning and perpetrte
U.S. embassy bombings. Plaintiffs allege that BNPP kinesvin processing funds for Sudan,
some of that money would end up with al Qaetajthat BNPP thereforentended to provide
material support to al Qaeda and Hezbollah in violation of U.S. criminal laws, including 18.U
882339A, 2339B, and 2339C, which constituted acts of international terrorism as defined in 18
U.S.C. § 2331(1) Am. Compl. 1 107, 110, 111, 118, 12@3,126, 128-29. Finally, plaintiffs
allege that BNPR actions aided and abettadl Qaeda’s acts of international terrorisrAm.
Compl. 1 130.

Il. DISCUSSION




To survive a motion to dismiss, “a complaint must contain sufficient factual nmmatte

accepted as true, to ‘state a claim to relief that is plausible on its fagshi€roft v. Igbal, 556

U.S. 662, 678 (2009) (quoting Bell Atlantic Corp. v. Twombly, 550 U.S. 54@,(2007)). This

requires a plaintiff to plead “factual content that allows the court to draw thenedds inference
that the defendant isalble for the misconduct allegedld. The Court must take all allegations in
the complaint as true, and draw all reasonable inferences in the plaintifty’. faSee

Aktieselskabet AF 21. November 2001 v. Fame Jeans, Inc., 525 F.3d(B,Q5Cir. 2008)

However, fabels and conakions,” “a formulaic recitation of thelemens of a cause of action,”
or “naked assertion[s] devoid of further factual enhancement,” do not satisfyadenglstandard.
Igbal, 556 U.S. at 678 (internal quotation marks ontd) The Court need not accept legal
conclusions or inferences drawn by the plaintiff where those inferaneesisupported by facts

alleged in the complaint._Browning v. Clinton, 292 F.3d 235, 242 (D.C. Cir. 2002).

Here,defendants raise thrgeincipal arguments as to why plaintifisomplaint fails to
state a clan and should be dismissed under Federal Rule of Civil Procedure 12(b)(6). Tirey arg
that: (1) the complaint fails to adequately allege that defendaaised plaintiffs’ injuries;4)
plaintiffs’ claims are premised on theories of secondary liability ngnizable under § 233and
(3) plaintiffs’ claims are timébarred SeeMot. to Dismis§ECF No. 17]at 9. Only the first two
arguments will be reached here.

A. CiviL LIABILITY UNDER THE ATA

Before discussing the argumerdssed in defendantghotion to dismiss, it is necessdoy
first briefly outline the statutory framework of the ATA’s civil liabilifgyrovision. 18 U.S.C.

8 2333a) provides that fa]ny national of the United States injured in his or her person . . . by

reason of an act of international terrorism, or his or her estate, suravbisrs, may sue therefor



in any appropriate district court of the United States and shall recovefdldre . . damages.”
Thus, onits face, the ATA appears to require three things: (1) injury to a U.S. national, @) an a
of international terrorism, and (3) causation. The statute does not contain an expr@ss int
requirement, but courts thiaave explicitly addressed intaimder 82333 have concluded that the
statute requires some kind of deliberate misconduct by the defendarstpmething more than
mere negligence, in light dhe treble damages provision; however, “deliberate disregard of the

interests of othersj’e., recklessness, may be sufficieBbim v. Holy Land Foundation for Relief

and Development (“Boim I1")549 F.3d 685, 6983(7th Cir. 2008) (en band)nternal quotation

marks omitted)see alsdGill v. Arab Bank, PLC, 893 F. Supp. 2d 474, 503 (E.D.N2¥12);

Wultz v. Islamic Republic of Iran, 755 F. Supp. 2d 1, 42 (D.D.C. 2010); Goldberg v. UBS AG

660 F. Supp. 2d 410, 428 (E.D.N.Y. 2009).
Discerningthe intent element required by the statute becomes conggalibgitthe meaning
of “international terrosm,” whichis described in a lengthy definition as activities that:

(A) involve violent acts or acts dangerous to human life that are a violation of the
criminal laws of the United States or of any State, or that would be a criminal
violation if committed within the jurisdictionf the United States or of any
State;

(B) appear to be intended
() to intimidate or coerce a civilian populatjon

(i) to influence the policy of a government by intimidation or coercion; or

(i) to affect the conduct of a government by mass destrycissassination, or
kidnapping; and

(C)occur primarily outside the territorial jurisdiction of the United States, or teadsc
national boundaries in terms of the means by which they are accomplished, the persons
they appear intended to intimidate or coerce, or the locale in which their pemgetra
operate or seek asylum . . ..



18 U.S.C. 8§ 2331(1). The civil liability provision thus incorporates by reference @ tanoge of
state and federaliones thatmay constitute “acts of international terrorisihé plaintiff can show
both that a defendant committed the criminal violaaodthat the crime satisfies the additional
criteria listed above. This means that, whil@383 itself requires at least reckless conduct,
plaintiffs will also have to show vging levels of scientedepending on the underlying criminal
violation alleged as constituting the requisite “act of international terrori§eé, e.q.Gill, 893

F. Supp. 2d at 504; Goldberg, 660 F. Supp. 2d at 427-28.

Of relevance here, the plaintiffa this case allege that BNPP’s conduct violated the
“material support” provisions of the ATA: 18 U.S.C. 88 2339A, 2339B, and 2339C. Section
2339A(a) makes it a crime to “provide[ | material support or resources [toge&s}or. . knowing
or intendingthat they are to be used in preparation for, or in carrying out, a violation of’ various
criminal statutes that prohibit, for example, the extraterrit&iilang of a U.S. national, 332(a),
the extraterritorial use of a weapon of mass destruagainst a U.S. national, Z32a(a)(1), or
the extraterritorial bonihg of a place of public use,&B32f(a)(1). The second material support
provision, 8 2339R), criminalizes the knowing provision of material support or resources to a
foreign terrorisbrganizatiort Finally, § 2339Ca)(1) makes it a crime to “by any means, directly
or indirectly, unlawfully and willfully provide[ ] or collect[ ] funds. .with the knowledge that

such funds are to be used” to carry out an act intended to cause death or serious bodily injury,

4The Court notes that it is the 1996 version of this provision that applibs tocase, which made it illegal
to “knowingly provide[ ] material support or resources to a foreign tietrorganization.” 18 U.S.C. § 2330(1)
(1996). Section 2339B was amended in 2004 to clarify the knowledge regoirsee Intelligence Reform &
Terrorism Prevention AcRub. L. No. 10858, 118 Stat. 363876263 (2004),andnow specifies thathe statute
requires “knowledge that the organization is a designated terrorist orgamizat, that the organization has engaged
or engages in terrorist activity ., or that the organization has engaged or engages in terrorism.” 18 U.S.C.
§ 233B(a)(1). The amendment clarified but did not change the mens rea requirer82830B. SeeLinde, 384 F.
Supp. 2d at 587 n.10.



where the purpose of the act “by its nature or context, is to intimidate a poputatto compel a
government or an international organization to do or to abstaindoomg any act.”

The parties here raise two issuesstdtutory interpretation relevant to the motion to
dismiss. First, they disagree as to whether 8 2333 provides for aiding and abettlitg. liabi
Second, they disagree as to what level of causation the statute requires. TheilCadatess
each issuén turn®

1. Aiding and Abetting Liability

Much irk has already been spilled tre question of secondary liability under the ATA
It is important to recognizihat theconcept of aiding and abetting under the ATA is distinct from
any secondary liabilitynat may be incorporated into 8 Z3By virtue of a predicate criminal
violation that qualifies asn “act of internationaterrorism” The material support statutes,
88 2339A-Cfor example, already criminalize the provision of aid to terrorists, andderdor

both attempt and conspiracy liabilitysee e.g.Boim Ill, 549 F.3d at 63492 (“Primary liability

in the form of material support to terrorism has the character of secondalifyliaThrough a
chain of incorporations by reference, Congresslpsessly imposed liability on a class of aiders
and abettors.”)However, othecourts and the litigants here debate ket plaintiff can recover
against a defendant who aided and abetted a violation of the ATA, or conspired tahekaid,
without having committe@n underlying criminal violationSee, e.gGill, 893 F. Supp. 2d at 497

(“[D]o federal courts have the power to fashion, pursuant to § 2333(a), the substance ddla fede

5 Plaintiffs’ complaint is not a model of clarity, and it is unclear from ffce of the complaint whether
plaintiffs are infact alleging that defendants aided and abetted a violation of the ATA, orawpé&mtiffs have only
alleged a prirary violation of the ATA. Plaintiffs state in their factual allegations thagri#dntsactions “constituted
aiding and abetting Al Qaa’s and Hezbollah's ‘acts of international terrorism’ within the mmegpof 18 U.S.C.
§§2331 and 2333 but do natist a claim for a civil aiding and abetting violatioBeeAm. Compl. § 130However,
because the parties spend considerable timeiibitiefs debating the availability of civil aiding and abetting liability
under §2333, the Court will assne that plaintiffs have assertad aiding and abetting claiim their complaint



common law tort of aiding and abetting a violation of the AT@”must a plaintiff rely solely on
the combination of the material support statutes and § 2333(a) to prove direct liabilaty
defendant’s own acts?” (internal citations omitted)n this case, the question is whether
defendants, who allegedly prosed financial transactions for Sudan, can be held liable as aiders
and abettors of plaintiffs’ injuries because Sudan provided material support to dd, Qae
ultimateperpetrator of the embassy attacks.

Section 2333 itself is silent on this issue, #mefe is no general civil aiding and abetting
statutethat could be read to impose secondary liahibsexiss in the criminal context through
18 U.S.C. 8§ 2Courtsinitially split on this questiorwith a number of early district court opinigns
including two from this districtas well as a panel of the Seventh Ciraotycluding that secondary

liability was available under the ATASee, e.g.Boim v. Quanic Literacy Inst. (“Boim 1”) 291

F.3d 1000, 1013221 (7thCir. 2002), overruled sub nom. Bpim 1ll, 549 F.3d 685 (7t&ir. 2008)

(en banc); Abecassis v. Wyait85 F. Supp. 2d 614, 644 (S.D. Tex. 2011fjassuming aiding

and abetting liability is availablgWultz, 755 F. Supp. 2d at 56; In re Chiquita Brands Int'l, Inc.

Alien Tort Statute an&hareholder Derivative LitigIn re Chiquita”), 690 F. Supp. 2d 1296,

1309-10 (S.D. Fla. 2010); Morris v. Khadr, 415 F. Supp. 2d 1323, 1330 (D. Utah Z068)ss

v. Credit Lyonnais, S.A., 2006 WL 2862704, at *9 (E.D.N.Y. 20@8kuming the availabyitof

aiding and abetting liability)Linde v. Arab Bank, PLC, 384 F. Supp. 2d 571, $B3D.N.Y.

2005) Burnett v. Al Baraka Inv. & Development Cor274 F. Supp. 2d 86, 1667 (D.D.C.

2003). However, he Second Circuit and the Seventh Circuit en baae now concluded the
opposite, and since then, the tide seems to have turned against construing the ATAegincl

secondary liability.SeeRothstein vUBS AG, 708 F.3d 8297-98 (2d Cir. 2013jconcluding that

the ATA does not incorporate civil liability for aiding and abettjrBpim Ill, 549 F.3d at 689

10



(overrulingBoim | as to the availability of civil aiding and abetting liabilitgder the ATA; In re
Chiquita 2015 WL 71562, at *45 (S.D.Fla. Jan. 6, 2015) (reversing earlier decision permitting

secondary liability in light oRothstein; Abecassis v. Wyatt7 F. Supp. 3d 668, 677 (S.D. Tex.

2014) (same); Linde v. Arab Bank, PLC, 944 F. Supp. 2d 21617 (E.D.N.Y. 2013) (same);

see als@sill, 893 F. Supp. 2d at 501-02 (fRethsteincase rejecting secondary liability)
Both the Second and Seventh Circthsve conduded that, because Congress dit
specifically providdor aiding and abetting liability in the ATAiding and abettingability i s not

available, relying on the Supreme Court’s decisiorCentral Bankof Denver, N.A. v. First

Interstate Bank of Denver, N.A., 511 U.S. 164 (199&geRothstein 708 F.3d at 97 (citing

Central Bank Boim llI, 549 F.3d at 689 (same). @entral Bankthe Supreme Court hetdat,

despite the “extensive scheme of civil lialylliCongress@ated in the Securitiésct of 1933 and

the SecuritieExchange Acbf 1934 511 U.S. at 171aiding and abetting liabilitysinot available
under 810(b)of the 1934 Act‘[b]ecause the text of 8 10(b) does not prohibit aiding and abétting,
id. at 191. The Court noted that Congress had imposed other forms of secondary liability in other
provisions of the SecuritiésxchangeAct, but had excluded aidirapd abetting liability in private
causes of action, thereby indicating thpt]'hen Congress wished to create such [secondary]
liability, it had little trouble doing so.ld. at 184(alteratiors in original) (internal quotation marks
omitted)

TheSupremeCourt rejected thargument that “Congress legislated with an understanding
of general principles of tort lawdndthereforeCongress must have “intended to include aiding
and abetting liability'in the Securities Exchange Act, pointing out that “Congress has not enacted
a general civil aiding and abetting statutdd. at 186-82 (internal quotatiorarks omitted).

Instead, Congress has taken “a stabytstatute approach to civil aiding and abetting liability.”

11



Id. at 182. Therefore, when Cgmess enacts a private damages action, “there is no general

presumption that the plaintiff may also sue aiders and abetttds.’see also Stoneridge Inv.

Partners, LLC v. Scientifié&tlantic, Inc, 552 U.S. 148, 158 (2008)eaffirming Central Bank

Applying these principle® the ATA, the Second Circuit concludedRothstein “W e doubt that
Congress, having included in the ATA several express provisions with respading and
abetting in connection with the criminal provisions, can have inteBd22B3 to authorize civil

liability for aiding and abetting through its silericéZ08 F.3d at 98accordBoim III, 549 F.3d at

689 (concludindhat “statutory silence on the subject of secondary liability means theoae”).
Those courts that have found aiding and abetting liability under the-ASeeral of which
have subsequently reversed codrbave distinguishedentral Bankon essentially two main
grounds which plaintiffs echo here SeePl.’s Resp. to Mot. t®ismiss[ECF No. 27]at 14-16.
First, they argue thafentral Bankwas limitedto implied rights of action like § 10(b), while
§ 2333, in contrast, creates an express right of acfidrerefore,|it is said,Central Bankis not

necessarily controllingSee, e.g.Boim |, 291 F.3d at 103,9Vultz, 755 F. Supp. 2d at 5kinde,

384 F. Supp. 2d at 583 And second, htey point to congressional intent based or2333’s
legislative history As the argument goes, Congress intended to incorporate general principles of
tort law into the ATAand to“empower[ ] victimg[of terrorisnj with all the weaponavailablein

civil litigation.” 137 Cong. Rec. S4,511 (daily ed. April 16, 1991) (statement of Sen. Grassley)
cited inWultz, 755 F. Supp. 2d at 56Likewise, courts cite language in the legislativistory
indicating that the ATA was intended to impose liability “at any point along theakeahain of

terrorism.” SeeS. Rep. 10842, at 22 (1992)ited inBoim |, 291 F.3d at 1011, alultz, 755

F. Supp. 2d at 56. To refuse to extend the ATAIW aiding and abetting liability, plaintiffs

argue,would therefore be contrary to Congress’s intent.

12



These arguments in favor of civil aiding and abetting liability are ulgmampersuase.
To begin with, aseveral courts have recogniz€gntralBanKs reasoning was not dependent on
any unigue feature of implied rights of action, or of the securities laws geoexally. See, e.q.
Central Bank 511 U.S. at 19201 (Stevens, J., dissenting) (criticizing the breadth of the

majority’s opinion);Boim IIl, 549 F.3d at 689Gill, 893 F. Supp. 2d at 508ee alsd-reeman v.

DirecTV, Inc, 457 F.3d 1001, 1006 n.1 (S&ir. 2006) (noting, in a case involving the Electronic

Communications Privacy Act, that “it is the Supreme Court’s approach to iniegptie¢ statute

[in Central Bank not the statute itself, that is significant™o the extent that the Supreme Court
remarked on the express/implied distinction at all, itteasdservehat Congress had not provided

for aiding and abetting liabilitin any of the express private causes of action in the statute, and
therefore it was even leskely that Congress meant to impose aiding and abetting liability in an
implied private right of action.Central Bank 511 U.S. at 1834. The salient inquiry,hen
revolved around the text of the statwtehich was silent on the issue of aiding and abetting
liability, even though Congress had provided for other forms of secondarytyiatsiewhere in

the statute.ld. at 184.

The Supreme Court Bental Bank, moreover, rejected argants similar to those raised
here by the plaintiffs regarding congressional intent to impose broad liabilighinof general
principles of American tort lawThe Court was clear that “[p]olicy considerations cannot override
our interpretation of the text and structure of the Adtl’at 188. The Court also found that “it is
far from clear that Congress .would have decided that the statutory purposes would be furthered
by the imposition of private aider and abettoriligh” 1d. at 183-90. Here as well,itelegislative
history of the ATA isambiguous at best and does not reflect a consensus as to how broadly the

civil liability provision should be interpreted. Some proponents of the bill, for exaappeared

13



to suggest that the civil liability provision would coveegligentconduct, despite the treble

damages provision, which is usually an indication of an intentional $@gAntiterrorism Act of

1990: Hearingon S.2465 Before the Subcomm. on Courts and AdPiactice(*Hearing on

S.2465”) 101stCong. 136 (1992) (statement of Joseph A. Morris, former geoeualsel of the
U.S. Info. Agencyand the U.S. Office of Perbigmt.) (“The tort law system has similar rules
where liability attaches to those who knowingly or negligently make it podsiblome actor
grievously to injure somebody else. As section 2333(a) obthis drafted, it brings all of that
tort law potential into any of these civil suits."Dthers, howeverappeared to believe that the
provision would focus principally on terrossind terrorist organizations themselves rather than

secondary actorsand therefore would not see much u§ee, e.qg.Hearing on S.2465, 101st

Cong. 17(1992)(statement of Alan J. Kreczko, Deputy Legal Advisor, U.S. DepState)(“It
may be that, as a practical matter, there are not very many circumstanégshinhe law can be
employed. To our knowledge few terrosistre likely to travel to the United States and few
terrorist organizations are likely to have cash assets or property in tieel States that could be
attached and used to fulfill a civil judgment.”And while there areseveralstatements in the
legislativehistory that frequently refer to “all” American tort law, as the districtoouGill noted,
no oneto date “appears to have seriously suggesteedxample, that section 2333(a) provides for
strict liability,” which isalsoa feature of the tort syste Gill, 893 F. Supp. 2d at 50Even the
oft-quoted statemertty Senator Grassley becomes much less olé@n the full statement is
considered

The ATA removes the jurisdictional hurdles in the courts confronting victims and

it empowers victims with all the weapons available in civil litigation, including:

subpoenas for financial records, banking information, and shipping reeiqpss

bill provides victims with the tools necessary to find terrorists’ assets drel se
them.

14



137 Cong. Rec. S4,511 (dadd. Apr. 16, 1991) (statement of Sen. Grassl&yits entirety, tha,
the statemerdppears to refer principally to weapons of aiicovery rather tharo civil theories
of secondary liability.

In short,thelegislative history of the ATA provides little concrete insight into the precise
scope of liability contemplated in the civil liability provision. The statutory texthesclearest
indicator of the statute’s meaning, and the bexeis silent as to civil aiding and abetting liability.

It is also noteworthyhat thecriminal provisions of the ATA refer specifically omeforms of

secondary liability—-some, but not all. Sections 2339A, B, and C, for example, all impose liability
for attempt and conspaicy,see88 2339A(a)2339B(a)(1), 2339C(a)(2), but only § 2339B states
thatthere is also jurisdiction over offenses for aiding and abetewf 2339B(d)(1)(F) As was
the case in Central Banthisselectiveness suggests that Congress deliberatatg athen and to
whom to extend secondaligbility, and that silence as to civil aiding and abetting liability under
§ 2333 istherefore significant.Indeed, the fact that Congress just mosiys amended the ATA
to specifically include aiding and abetting liabilisgeJustice Against Sponsors of Terrorism Act
("*JASTA"), S. 2040, 114th Cong. 8§ 4(a) (2016), furthederscores that Congress recognizes the
import of its statutory silence and e®indeed know how to provide for such liability when it
chooses to do so. Unfortunigtéor the plaintiffs herethis new provision of the ATA does not
apply to those injured before September 11, 2001, and hence does not aitlittsef(indicating
JASTA's effective date).

The Courtthereforeconcludes thahenow-previoussersion of theATA applicable to this
casedoes not provide for civil aiding and abetting liability un@2333. To the extent that
plaintiffs’ claims arebased on such a theory, they mustisenissed.

2. Causation
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The parties alsdispute causation Section 2333 requires thatplaintiff be injured “by
reason of” an act of international terrorismDefendants argue that this language requires
proximate cause, becausi&at is how the phrase “by reason of” has been interpreted in other
statutes Mot. to Dismisat 11-12. They define proximate cause as requiring a “direct” connection
between defendants’ conduct and plaintiffs’ injurisot. to Dismissat 1112 (quothg Rothstein
708 F.3d at 91 (“Central to the notion of proximate cause is the idea that a persoliaisle to
all those who may have been injured by his conduct, but only to those with resglcintchis
acts were a substantial factor in the sequaiceesponsible causation and whose injury was
reasonably foreseeable or anticipated as a natural consequeB@gé);v. SEC, 592 F.3d 147,
159 (D.C. Cir. 2010) (“Proximate causation.is normally understood to requireaect relation
between condtt alleged and injury asserted.”Plaintiffs agreethat proximateause isequired,
butargue fora looser definition of the term than that adopted by the Second Cir&Ruthstein
and urged bylefendantdiere in order tobe consistent witlCongress’s intent to impose broad
liability. Plaintiffs instead urgéhat it is sufficientf their injury was a“‘reasonably foreseeable
result of” defendants’ conductPls. Respat 8-9 (quotingBoim |, 291 F.3d at 1012Nultz, 755
F. Supp. 2d at 53ham to plaintiffs “might havereasonably been anticipated as a natural
consequence of the defendant’s actions”)

In Rothstein the Second Circuiéxplained that “the ‘by reason of’ language has a-well
understood meaning, as Congress [has] used it in creating private rigleteoofumder RICO
[Racketeer Influenced & Corrupt Organizations Aatfl the antrust laws, and it [has] historically
been interpreted asquiring proof of proximate causeRothstein 708 F.3d at 95. This language
requires “a showing that the defendamiglation not only was a ‘but fortause ofthe] injury,

but was the proximate cause as wellld. (quotingHolmesv. Sec. Invi Protection Corp., 503
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U.S. 258, 26#68 (1992) (interpreting same language in RICO)he Rothsteincourt rejected
plaintiffs’ allegations that the bank UBSactionsin processing transactions for Iran, a state
sponsor of terrorisinverea proximate cause diie plaintiffs’ injuries, because the plaintiffs had
failed to allege that/BS was a participant in the attacks that injured the plaintiffs, thadvided
money to a terrorist organization, or that the money UBS had processed fadraedm given to
Hamas or Hezbollahld. at 97.

According to the plaintiffs here, ttiRothsteincourt erred in adopting the interpretation of
the “by reason of” language used by the Supreme Cowtbimes Insteadthey point to the

Supreme Court’s decision @SX Transportation, Inc. v. McBridéb64 U.S. 685, 688 (2011),

which held that a statutory provision time FederalEmployers Liability Actdid not incorporate
traditional proximate cause standards and instead only regupadtiff to show a lesser standar

of causation. Plaintiffs argue th&SX Transportatiorstands for the proposition that, when

Congress uses “less legalistic language” of causation, “and the legigatpese is to loosen
constrairs on recovery, there is little reason for courtsak iback to stock, judgeade proximate
cause formulations.” PIs. Resp. at 6 (quoting CSX Transp., 564 U.S.-43j02Accordingly,
plaintiffs argue that a looser standard of recovery is appropriate under thasAwall.

Plaintiffs’ reliance onCSX Transportationis frankly puzzling. It dealt with entirely

different language of causation tharatassue in the ATA; thetatutethere requiregblaintiffs to
show that their injuries “result[ed] in whole or in part from” defendants’ neglegegd8X Trang.,

564 U.S. at 688.Holmes in contrast, dealt with the sarfigy reason of’language used in the
ATA, albeit in a different statut&kICO. The Court irHolmesrelied on its previous interpretations
of thissamdanguage in the antitrust statutestmcludethat Congress “used the same words, and

we can only assume it intended them to have the same meaning that courts hadyalesady

17



them.” 503 U.S. at 268Likewise, the Second Circuit iRothsteinreached the same conclusion
with respect to theame language used in the ATiA? Congress hathtended to allow recovery
upon a showing lower than proximate cause, we think it either would have so statesdlgxqpre
would at least have chosen language that had not commonly been interpreted t@rexjuie
cause for the prior 100 yearsRothstein 708 F.3d at 95. Contrary to whaaintiffs appear to

suggest in their responseePls. Resp. at €;SX Transportatiom fact makes no reference to the

“by reason of” standard when referring tost$elegalistic language” that should be interpreted as
requiring a lover standard of causation. Thesse therefore provides no reason to call into question

the holding ofHolmesor Rothsteirs subsequentonclusion that the ATA requiresshowing of

proximate cause. Like the Second Circuit, this Court sees no reason to depart &n
interpretation of the “by reason of” language that courts have adopted cohsmtends several
statutes.

Most courts that have addressed the causation requirement under the ATA have likewise

agreed that proximate cause is required. See,Bamn lll, 549 F.3d at 69498; Wultz, 755 F.

Supp. 2d at 53redit Lyonnais2006 WL 2862704, at *1418; Burnett274 F. Supp. 2d at 105.

Plaintiffs seem to contendowever, that thRothsteincourt adopted a more stringent definition
of probable causeinderthe ATA, requiring a“substantial’ or “direct” connectionbetween
defendants’ conduct and plaintiffs’ injas, whereas other courts have statedealpddintiff's harm
need ony be a foreseeable or reasonably anticipated result of a defendantiuct. See, e.q.
Boim |, 291 F.3d at 1012A/ultz, 755 F. Supp. 2d at 53 (harm to plaintiffs “might have reasgnabl
been anticipated as a natural consequence of the defendant’s actions”). But thiBn@surt

nothingto support this contentian the Second Circuit’'s opinionSee, e.g.Rothstein 708 F.3d

at 91(defining proximate cause as requiring that a plaintiffs’ injury be “restsigrioreseeable or
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anticipated as a natural consequencabd{gtionamarksand citations omittedl) To the extent that
court stressed theeed for a closer connection betweendbendants and theégmntiffs’ injuries,
it is important to remember that Rothstainlike most ATA cases, involved actors who were not
directly connected to any terrorist organizatiotcoagens of a terrorist organization. Typically,
ATA cases broulgt against banks deal with those who were processing transactiortsrfiarist
organization or a terrorist fronthe nature of the organization dealing with the btrdcefore
making it foreseeable that the funds processed wikdgly be used for actsf terrorist violence.
In contrast, the bank defendant&athsteirhaddealt with a truly independent intermedialran.
TheRothsteindefendantslike the bank defendants heweere thus one step further removed from
the acts that caused the pldistiinjuries, se@arated by a sovereign state thats not simply a
funnel to provide money to terrorists, ibhat may well have used the funds processed foy an
number of legitimate purposes. Without a more concrete connection to inti@atean did or
was likely to use the money defendants processed to fund terrorist actsifglanjries were
not necessarily anfatural consequencef defendants’ conductThus,Rothsteinmerely reflects
the application of the ATA’s proximate cae standard to a different set of facist as plaintiffs
here contend, the application of an entirely different legal standard.

Accordingly, the Court concludes th&2333 requires a showing of proximate cause, as

that term is typically definedSee,e.qg, Burnett 274 F. Supp. 2d at 108Proximate cause is

defined as a test of whether the injury is the natural and probable consequence ofdbatrargli
wrongful act and ought to have been foreseen in light of the circumstancesrigfirfeotation

marks omitted)) (concluding that “[a]ny terrorist act, including the September ldksttaight

have been the natural and probable consequence of knowingly and intentionally providing

financial support to al Qaeda”).
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B. PLAINTIFFS ' ALLEGATIONS

Having resoled the issues of statutory interpretation raised by the parties with respect to
causation and aiding and abetting liabilitye tGourt now turns to thallegations raised in the
complaint and the claims plaintiffs have asserted

First, as discussed almin Part II.A.1, to the extent that plaintiffs raise a claim for aiding
and abetting a violation of the ATA, this claim is dismissed 2333 does not provide for civil
aiding and abetting liability. Second, to the extent that plaintiffs rastsrafor primary liability
based on an underlying violation ®2339C, this claim is also dismissed, as the enactment of
8 2339Cin 2002postdates the relevant conduct hé&ading up to the 1998 embassy bombings
SeeSuppression of the Financing of Terrorism Convention Implementation Act of RQB2L.
107197, Title 11, 8 202(a), 116 Stat. 724 (2002) (addi®@®339C);Boim lIl, 549 F.3d at 691
(“Only because this is a very old case does the 1994 effective date of section 2339Apresent
an obstaclealiability . . . .[The defendant] did not render material support to Hamas between the
effective date of section 2339A and Boim’s killing, so the judgment against hirh lmeus
reversed.”).

The claims that renia are state law tort claims andATA claims based on underlying
violations 0f§8 2339A and 2339Bhat serve as predicate “pgjtof international terroristih But
there are severgroblems with the factgsalleged in plaintiffs’ complaint. First, mostihe facts
alleged with respecbtdefendants’ conduct podatethe embassy bombings. Although plaintiffs
provide detailed facts regarding defendants’ violation of U.S. sanctions against ®od#aof this
conduct took place between 2002 and 2012, at least four years after the August 1998 bombings.
Plaintiffs have alleged very few facts with respect to the time period betweéngbsition of

sanctions against Sudan in November 1997th@dugust 1998 mbassyombings. Indeed, the
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only facts plaintiffs have alleged relative to that time period are that, in 1997P Bigreed to
become a correspondent bank in Eurdpe a major Sudanese banBNPP established
relationships with regional satellite banks, 8PP eventuallycrucially, whether in 1997 or
lateris not clearused these relationships to circumvent U.S. sanctior@udar Am. Compl.
118283, 90-91.

Even assuming that these faatsneestablish that BNPP walsegally processing dollar
denominated transactions for Sudan between 1997 and 1998, this only establishes BNPP’s
connection to Sudan, not a connection to any terrorist grotgrrorist activityprior to August
1998—the latterbeingnecessary to show a predicate violatior8 @339A or§ 2339B. Recall
that, in order to show an underlying violation P339A, plaintiffs must plausiblgllege that
defendants provided financial services to Sudan with the knowledge or intent that tess'ana
to be used in preparation for, or in carrying out” a terrorist &te8 2339A(a). Likewise, to
show a violation o8 2339B, plaintiffsmust sufficiently allege that defendants knew they were
providing material support to a foreign terrorist organizati®ee8§ 2339B(a)(1). Here, defendants
are accused of providing financial services to Sudan, ndt@aeda otto any terrorist directly.
Thus, in order to satisfy the requirement§8P339A or2339B plaintiffs must allege sufficient
facts to show either that (1) defendants kr&wlan was acting as an agent of al Qamdaf an
individual terrorist; or (2) that defendants knew the ultimate beneficiariee éihincial services

would be a terrorist organization or terrorissee, e.g.Goldberg 660 F. Supp. 2d at 4333

Credit Lyonnais 2006 WL 2862704, at *11Notwithstandingrepeated conclusory statements in

the complaint that defendants “conspired” with Sudan to provide financial sewiaéSQteda

8 While the Court need not address the statute of limitations isslight of the Court’s other oclusions,
this failing in plaintiffs’ complaint is likewise relevant tehether plaintiffs can equitabtpll the ATA’s statute of
limitations.
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and that defendants knew the money they processed for Sudan would end up with al Qaeda,
plaintiffs have failed tsatisfy these statutory requirements for inteynpleading specific, nen
conclusory factual allegations.

Plaintiffs present no facts suggesting that Sudan and defendants ever agreed to provide
funds to al Qaeda, and no facts showing that defendants whatvSudan was doing with the
fundsBNPP processed. Indeed, the extent to which the arrangement between al Qaedamand S
was generally known in 19998—.e., such that defendants could reasonal@ycbarged with
knowledge of #—is unclear from the contgint. Nor haveplaintiffs alleged facts to show that
Sudan was acting on al Qaeda’s behalf in conducting financial tramsaetith BNPP.In fact,
from plaintiffs’ allegations, it appears that Sudan’s support to al Qaeda edngigtcipally of
providing safe haven and space to train, and perhagsstance with travel documentg was al
Qaeda that appears to have provided cash to Sudan. In other words, plaintiffs presestmo fac
show that Sudan was using the funds processed by-BPRas likely to use anfyunds provided
by BNPRP—to support al QaedaAs the Second Circuitecognized, the fact that money was
transferred to or for a stagponsor of terrorism makes it more likely that the money was used for
terrorism than if the transfers had beaera state thawas not a sponsor of terrorisrRothstein
708 F.3d at 97'But the fact remains that [Sudan] is a government, and as such it has many
legitimate agencies, operations, and programs to fulad.’Processing funds for Sudan is not the
sane as processing funds for a terrorist organization or a terrorist front. “Urllike t
fronts. . .[Sudan] [is] not merely a funnel of funds to terrorists. [Sudan]diskcognized
sovereign nation with a variety of responsibilities and pursuing a varietyeoésts.” Abecassis
V. Wyatt, 704 F. Supp. 2d 62366(S.D. Tex. 2010). Without morthen,plaintiffs cannot simply

equate the transfer of money to Sudan whhtransfer of money to al Qaedais not sufficient
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to merely allege that it was “foreseeable” that if defendants processed transactionsldor, Su

Sudanmight give someof that money to al Qaeda. Such allegationsiakosatisfy thescienter

elementrequired by8 2339A or 8 2339B, and therefore cannsérve as a predicate act of
international terrorism.

For similar reasonglaintiffs likewise fail to sufficiently allege that defendardenduct
was the proximate cause of thigjuries. As was trugn Rothstein plaintiffs here present no facts
showing, for examplethat BNPP provided money to a terrorist group, that the money BNPP
processed for Sudan was transferred to al Qaeda, or that Sudan would have been wssie to a

al Qaeda without the funds that BNPP procesgadhstein 708 F.3d at 9%ee alsdn re Terroist

Attacks on September 11, 200614 F.3d 118, 12485 (2d Cir. 2013) (plaintiffs failed to allege

that bank proximately caused 9/11 attacks by providing rodinma@acial services to charity
organizations alleged to provide funds to terrorist groufibicassis 704 F. Supp. 2d €66
(plaintiffs failed to allege thdtickbacks given to Iraq proximately caused plaintiffs’ injuries in a
Hamas bombing in IsraelBased on plaintiffs’ allegatits, there is simply not enough to sustain
a sufficiently direct causal connection between defendants’ conduct and llhesgnbombings
that injuredplaintiffs.

Plaintiffs argue, however, that “money is fungible,” and that money used fetenomnist
activities frees up other resourdeat Sudan could have used to support al Qaeda. Pls.&esp.

10. The Supreme Court articulated this concept in Holder v. Humanitarian LavetPs@# U.S.

1, 31 (2010), discussingongress’sfinding upon enacting8 2339B that foreign terrorist
organizationsare “so tainted by their criminal condut¢hat any contribution to such an
organiation facilitates that conduttid. at 29 (internal quotation marks omitteddecause of this

“taint,” any money given to foreign terrorist organizations, even if det@dnéor peaceful
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activities, still sufficiently furthers the organizatisrviolent activitieso ago warrant a complete
prohibition on providing financial support to such an organization. As other courts have noted,
however, Congress’s findings tns point were specific to foreign terroregganizationsand did

not include state sponsors of terroris@eeRothstein v. UBS AG, 772 F. Supp. 2d 511,516

(S.D.N.Y. 2011) Abecassis785 F. Supp. 2d 614, 642 (S.D. Tex. 201And indeed, it seems
unlikely that Congress would make such a finding with respect to state sponso@ishtegiven
that certain transactions with state sponsors of terroaimrdlowed by law, as long as the
appropriateOFAC license is obtained.See50 U.S.C.app. 8 2405(j). Thus, the “money is
fungible” argument urged by plaintiffs does not appropriagetgndto this context.

As plaintiffs’ complaint currently stands, thatlegations amount to a “post hoc, ergo
propter hogroposition that would mean that any provider of U.S. currency to a state sponsor of
terrorism would be strictly liable for injuries subsequently caused lgrrarist organization
associated with thatate.” Rothstein 708 F.3d at 96. Section 2333, however, does not impose
this kind of liability. Accordingly, because plaintiffs have failed to plausitlgge thatthe
defendant bank$iad the necessary scienter to support plaintiffs’ ATA claims, aachilse
plaintiffs’ have failed to allege a sufficient causal connecbetweenthe banks’ conduct and
plaintiffs’ injuries plaintiffs’ complaint must be dismissed.

. CONCLUSION

For all these reasons, defendantstioto dismiss the complaint will BBRANTED. A

separate order dismissing the complaint has been issued concurrently with this opinion.

s/

JOHN D. BATES
United States District Judge

Dated: January 27, 2017
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