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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ELECTRONIC PRIVACY INFORMATION
CENTER
Plaintiff,
Case No. 1%v-1955(TSC)
V.

U.S. DEPARTMENT OF JUSTICE

Defendant.
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MEMORANDUM OPINION

In this case brought under the Freedom of Information Act (“FQIRIintiff Electronic
Privacy Information Center (“EPIC”) moves for attorney fees aganesttS. Department of
Justice ("DOJ”). For the reasons stated heflaintiff's motion for attoney feess DENIED.

I BACKGROUND

On Septembet0, 2015, EPIC submitted a FOIA request to DOJ for a copy of the
“Umbrella Agreement,” an agreement between the European Union and the Uatesdf@t
transferring personal information in transatlantic criminal and terrorism inaéeng. ECF
No. 14-). EPIC additionally requestezkpeditedorocessing of its FOIA requestld(at 2-3).
DOJ denied EPIC’s requefstr expedited processing on October 8, 2015,sdatkdhatbecause
the request presented “unusual circumstanaedwas complex, processing would take at least a
month. (ECF No. 1495 On October 16, 2015, EPIC appealed the denial of expedited
processing, but received no response. (ECF No).14-6

EPIC commenced the present lawsuitNovember 4, 2015D0J failed to timely file its

Answer toEPIC’sComplaint, and, after request from EPIC (ECF No. 12), the Clerk entered a
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default against the DQah January 6, 2015. (ECF No. 13). EPIC then moved for a default
judgmentthat same day(ECF No. 14).DOJ entered aappearance and requested additional
time to file its response, which the court granted, allowing until January 29, 2016. OryJanua
28, 2016, the parties jointly requested that the court vacate the entry of default and deot
the motion for default judgment, as DOJ had providedabfaested Umbrella Agreementfull
to EPIC on January 25, 2016. (ECF No. 19). In its letter providing the document to EPIC, DOJ
stated that while the document was likely subject to Exiemt for inter- and intra-agency
communications protected by the deliberative process privilegause it was still in draft form
it was releasing the document because it was aware that EPIC had already olutajryeof éhe
document from the European Commission and that the European Commission had posted the
agreement publicly on its website. (ECF No.1)9-The court granted the parties’ request and
denied EPIC’s motion as moot on January 29, 2@&intiff nowrequests an awauf
$21,408.15rom DOJ forfees and $400 faxpenses in this litigation(ECF No. 21).
. ANALYSIS

FOIA provides that courts “may assess against the United States reastttabky fees
and other litigation costs reasonably incurred in any case . . . in which the ic@mplas
substantially prevailed.” 5 U.S.C. § 552(a)(4)(E)(i). This language dividesttineeyfee
inquiry into two prongs, which this Circuit has long described as “eligibiityd “entitlement.”
Brayton v. Office of the U.S. Trade Regll F.3d 521, 524 (D.C. Cir. 2011) (citidgdicial
Watch, Inc. v. U.S. Dep’t of Commerd&@0 F.3d 363, 368-69 (D.C. Cir. 2006))he eligibility
prong asks whether a plaintiff has “substantially prevailed” and thug™“reeeive fees.ld.
Under FOIA, a party has “substantially prevailed” by obtaining retiefugh either “a judicial

order, or an enforceable written agreement or consent decree” or “a voluntarateral



change in position by the agency, if the complainant’s claim is not insubstantial3.G.U
8§ 552(a)(4)(E)(ii)(I(1N).

Becausehis court never considered the merits of this case or entered an ordenglirecti
DOJ to process or release documents, EPIC’s position is that it has substareiellied under
this secad provision, involving a voluntary or unilateral change in position by DOJ. The D.C.
Circuit refers to this as the “catalyst theory’ of fee eligibility, under whiIA plaintiffs [are]
eligible for a fee award if the lawsuit substantially caused the ageneletse the requested
records,’ regardless of whether the plaintiff obtained any aodered relief.” Judicial Watch,
Inc. v.DOJ, 878 F. Supp. 2d 225, 231 (MC. 2012) (quotingdavisv. DOJ 610 F.3d 750, 752
(D.C. Cir. 2010)).The plaintif has the burden to demonstrétiat “the lawsuit was reasonably
necessary and the litigatisnbstantially causethe requested records to be releas@&litka v.
HHS, 142 F.3d 1286, 1288 (D.C. Cir. 1998mphasis added)Thereforewithout more,‘the
mere filing of the complaint and subsequent release of the documents is insuffi@stablish
causation.”Weisberg v. DOJ745 F.2d 1476, 1496 (D.C. Cir. 1984)istrict courts must “look
at the circumstances surrounding disclosure” to determine erhedlusation exists.
Conservation Force v. Jewgell60 F. Supp. 3d 194, 202 (D.D.C. 2016) (quotitigens for
Respnsibility & Ethics in Wash. v. DQB3 F. Supp. 2d 297, 303 (D.D.C. 2015)).

The court’s causation analysis is inherently-fmecific. Plaintiffs in this Circuit have
succeeded in establishing causation where an agency admitted that itsnagaesions about
which documents to release based on its litigation research and prepaesiduadicial Watch
878 F. Supp. 2d at 232—-3%, where the agency changed its position on whether certain
exemptions applieth the course of litigatioand provided the requested documesgg, Dorsen

v. SEC 15 F. Supp. 3d 112, 115-16, 119-20 (D.D.C. 2014). Courts have declined to find



causation where an agency began processing a FOIA request before thedlasveeleased the
documents months after the filing of the Complaseg Calypso Cargo Ltd. v. U.S. Coast
Guard 850 F. Supp. 2d. 1, 4-6 (D.D.C. 201dhere the plaintiff's FOIA requests were
processed prior to the filing of the lawsugigwood v. DIA770 F. Supp. 2d 315, 321 (D.D.C.
2011); or where the agerisyeleaseof documents after the complainas“a purely
chronological matter,5ee Conservation Forc&60 F. Supp. 3d at 206.

Here,EPIC argues it is eligible for attorney fagsder the catalyst theobecause DOJ
released the requested docunignth uncommon speeddfter it commenced this litigation, and
specificallydid soafterDOJ was ordeed to respond to EPIC’s motion for default judgment.
BeforeEPIC filed this suit, DO3 Criminal DivisionFOIA Unit responded to EPIC’s September
10 request by a letter dated October 8, 2082elftCF No. 14-5). This letter acknowledged the
September 10 FOIA requestated that the Crimin&ivision had received it on October 7, and
explained that EPIC’s request for expedited processing was dmtadse there wam
“particular urgency to inform the public.(Id.). The letter also explained that because the FOIA
request required searchiagother office, it was categorizediagolving “unusual
circumstances” and further identified as “comple®eaning the process of searching for and
producing the document would likely take over a montf.).(In its October 8 letter, DOJ did
not deny the FOIA request or indicate that it would not produce the document; inSteae|yt
notified EPIC that it was stitit the beginning ad processhat would take at least a monthess
than four weeks later, after not receiving a response to itd€rci® appeal of the expedited
processing denial, EPIWUdd this lawsuit.

The record in this case shows that DOJ was diligently searching for andtengthe

release of the documeinom the time thé=OIlA Unit of the Criminal Division received the



request on October 7, 2015, approximately a month before this lawsuit began, until when it
released the Umbrella Agreement to EPIC on January 25, 2016. (Decl. of Amanda Bnes
15 (ECF No. 224)). The FOIA Unit was not notified of this lawsuit untinbiary 8, 2016,
approximately three months after it was assigned the request, identifeactiraent, and began
the process of consulting with other agencies and divisions to determine whethease the
documentsinceit was a draft version of an international agreemdlot  12-15). These

facts, without more evidence from EPIC, fail to establish that DOJ delayefli®eaddo provide

the requested document, or that this litigation was a catalyst for the Ja2budmgument
productionin anyway. BecausdEPIC filed its suit orNovember 4, 2016 and by DOJ’s
calculation it had until November 6, 2016indially respond to EPIC’s requef20OJ argues that
EPIC’s lawsuit was unnecessary and prematuféis court agrees. In light of the recordtiis
case, the court concludes that EPIC’s litigation was not causally reldd%al)s release of the
Umbrella Agreemeniand thus EPIC did not substantially prevail in this litigation as required to
be eligible for attorney feeslherefore EPIC’s motia for attorney fees iserebydenied.

[11.  CONCLUSION

For the foregoing reasonSPICs motion for dtorneyfees iSDENIED.

Date: October 5, 2016
/4

TANYA S. CHUTKAN
United States District Judge

1 DOJ points this court to the D.C. Circuit’s loagtablished rule th&tourts should not dole out

fee awardgo plaintiffs who bring FOIA lawsuits that cannot survive summary judgment,”

Brayton 641 F.3d at 526—28, and a court may consider a plaintiff's likely success in a
dispositive motion in its fee analysis, even if the dispositive motion was neveedediere,

DOJ askghe court to findhat EPIC failed to exhaust its administrative remedies before filing

this suit because EPIC filed its Complaint on November 4 when DOJ’s response was not

until November 6. However, the court need not engage in this analysis given its findings on the
lack of causation between this lawsuit and DOJ’s release of the requested mtocume
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