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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JURRIAAN STROBOQOS,

Plaintiff,
V. Civil Action No. 15-1994 (JEB)
RXBIO, INC.,

Defendant.

MEMORANDUM OPINION AND ORDER

Plaintiff Jurriean Strobos claims thddefendant RxBio, Inc. owes himearly $00,000 in
unpaid salary, expenses, and severance $agECF No. 1 (Complaint)f136, 41. Defendant,
in turn, counteslaims that it is Strobos not the Company who has violated theiemployment
agreement byinter alia, retainingcertain documents that he should have retuafied resigning
from his post. SeeECF No. 6 (Answer) at 24, 33-3&Rather than await aling on the merits of
these claimsboth sides now move fareliminay-injunctive relief. SeeECF Nos.25 (Motion),
32 (Cross-Motion). Having held a hearing on December 16, 2016, at which the Court announced
that it would deny both Motions, it now explains in more detail why neither side has shown a
likelihood of irrepaable harm
l. Legal Standard

“[Injunctive relief” is“an extraordinary remedy that may only be awarded upon a clear

showing that the plaintiff is entitled to such relieWinter v. Nat. Res. Def. Counclhc., 555

U.S. 7, 22 (2008):A plaintiff seekinga preliminary injunction must establish [1] that he is
likely to succeed on the merits, [2] that he is likely to suffer irreparalptie imathe absence of

preliminary relief, [3] that the balance of equities tips in his favor, and [4hthatjunction is in
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the public interest 1d. at20. Before the Supreme Court’s decisioMmter, courts weighed
the preliminaryinjunction factors on a sliding scale, allowing a weak showing oricobe

overcome by atrong showing on anothefeeg eq., Davenport v. Int’l Bhd. of Teamsters, 166

F.3d 356, 360-61 (D.C. Cir. 1999). This Circuit, however, has suggested, without deciding, that
Winter should be read to abandon the slidsogde analysis in favor of a “more demanding
burden” requiring faintiffs to independently demonstrate both a likelihood of success on the

merits and irreparable harm. Seleerley v. Sebelius, 644 F.3d 388, 392-93 (D.C. Cir. 2011)

(quoting_Davis v. Pension Benefit Guar. Corp., 571 F.3d 1288, 1292 (D.C. Cir. 2009jher

asliding-scale analysis still exists or naburts in our Circuit have held, bdikefore and after
Winter, that “if a party makes no showing of irreparable injury, the court may denyatienm

for injunctive relief without considering the other factors.” Dodd v. Fleming, 223 F. Supp. 2d

15, 20 (D.D.C. 2002(citing CityFed Fin.Corp. v. Gfice of Thrift Supevision, 58 F.3d 738, 747

(D.C. Cir. 1995)) seeSafari Club Int'l v. Jewell, 47 F. Supp. 29, 32 n.5 (D.D.C. 2014).

1. Analysis

As neithermpartyhere has shown that its asserted injuries form a basis for preliminary
relief, the Court need only discuss this factor and will not engageanalysis of the merits of
the litigants’claims It considers eackideés Motion in turn.

A. Plaintiff's Motion

Strobos seeks an injunction directing Defendant to preserve certairttiabh@svas
recently paicbn agovernment contraso that the Company will be able to pay a future
judgment for higleferredwages. SeeMot. 2. In the absence of such relief,rhaintains thahe

will lose out on thesumshe is due becau$exBio is on the verge of insolvency and may transfer



the funds — owed to him undeis employment contraetto other creditorsld. Thelikelihood
he may never obtain his money, he believes, constitutes irreparable injury.
The law of this Cirait, howeverjs clear that “[a]n injunction freezing assets is only

permissible when a party has demonstratedaaritable clainto the assets.Ellipso, Inc. v.

Mann 480 F.3d 1153, 1160 (D.C. Cir. 20d@mphasis addedgiting Grupo Mexicano de

Desarrollo, S.A. v. Alliance Bond Fund, Inc., 527 U.S. 308, 310, 332-33 (1928)alsdJnited

Statesex rel. Rahman v. Oncology Assos., P.C., 198 F.3d 489, 497 (4th Cir. 1[99B fnhust

begin with an analysis of the claims in [this] suit to determine whether thkeysg@izable

relief in equity involving assets of the defendant.”). The Supreme Court in Grupoadexi
previouslyindicatedthat federal “courts cannot issue preliminary injunctions based solely on the
solvency of debtors where the plaintiffs’ underlying claims grilp seek monetary damages,

rather than equitable relieiis Vires Grp. v. Endonovo Therapeutitisc., 149 F. Supp. 3d 376,

393 (E.D.N.Y. 2016)diting Grupo Mexican@andcollectingcases)Oak Leaf Outdoors, Inc. v.

Double Dragn Int'l, Inc., 812 F. Supp. 2d 944, 947 (C.D. Ill. 2011A¢‘Grupo Mexicano

makes clear, this Court does not have the authority to issue a preliminary onyretventing
Oak Leaf from disposing of its assets — in the form of a constructive trustwvessset freeze,
or some other similar relief pending adjudication of DDI's contract claim for money
damages.”)

Plaintiff's Complainthere has assertem equitable clainto the money he nogeds to
encumber It instead aserts aightonly to damagesindera breackof-contracttheory or,
alternatively, under Bistrict of Columbialaw that prevents the dilatory payment of wag8ge
Compl., 11 37-41 (Breach of Contract), 11 42-47 (D.C. Wage Payment and Collection Law).

Neither of these claims sounds in equifs a resultGrupo Mexicano and the law of this




Circuit forecloseissuance of thpreliminaryinjunction he seeksSee527 U.S. at 332 (holding
federal courts lack authority to freeze assets in action for money damageswhereor
equitable interest in assets is claimed)

Perhapsecognizinghe writing on the wall, Plaintiffieverthelesseeks tadvancewo

argumentsn his Reply to distinguish his caBem the holding inGrupo Mexicano He first

assets, in conclusory fashion, that “[ulnder RxBio’s theory loé femployment]

agreement. .[,] the Court can find that [he] has asserted an equitable lien on the money at
issue.” ECF No. 34 (Reply) at 9. In other wordby, his Replyhe requestthat the @urt
transformthis preliminaryinjunction Motion into one foan equitable lien on the Company’s

monetary assetdd. Thisentreaty though,comestoo late. SeeAleutian Pribilof Islands Ass,

Inc. v. Kempthorne, 537 F. Supp. 2d 1, 12 n.5 (D.D.C. 2008)is a well-settled prudential

doctrine that courts generally will not entertain new arguments first raisaentyaorief.”)

(citing Herbert v. Nat'l Acad. of Scis., 974 F.2d 192, 196 (BC@. 1992)) Strobos, moreover,

nowheredescribes what would blegally required for such a lien, nor does he make arortefh

arguethat he qualifiegor one on the facts of this casBeeJohnson v. Panetta, 953 F. Supp. 2d

244, 250 (D.D.C. 2013) (explaining courts need not congbarty's legal arguments, for
“perfunctory and undeveloped arguments, and arguments that are unsupported by pertinent
authority, are deemed waived}is first salvo thudails to develop @iable argumento

circumventGrupo Mexicano.

Strobos next asserts, again in rather conclusory fagh@this second cause of action
under the D.C. Wage Payment and Collection Law “specifically provides the Wituthe
ability to grant the preliminaryinjunctiverelief that he seeksSeeReply at 910. In support, he

cites to a portion of that Act that provides:



Any employee or person aggrieved by a violation of this chapter
...may bring a civil action in a court of competent jurisdiction
against the employer or other personating this chapter.. and,

upon prevailing shallbe awarded reasonable attornefges and
costs and shall be entitled to such legal or equitable relief as may be
appropriateto remedythe violation, including, without limitation,

the payment of any back wages unlawfully withheld, reinstatement
in employment, and injunctive relief.

D.C. Code § 32-13@8)(1) (emphaseadded) This statitory authority, he claims, rendehis

case more similar to United States v. Firstibiad City Bank 379 U.S. 378 (1965)hanto

Grupo Mexicano.SeeReply at 10. Irkirst National the Supreme Coudid in factuphdd a
preliminaryinjunctionfreezing the transfer of assetisa debtoheld at a thireparty bankn a
suit brought by the United Statesaioforce a tax assessment and tax liein Citing a statutory
provision that gave district courts the power to grant injunctions “necessary or agigréqmrihe
enforcement of the internal revenues Iawlse Court reasoned thateliminaryrelief was
“appropriate to prevent [both] further dissipation of assets” and foreign tasdayer avoiding

tax obligations.ld. at 380, 385._Grupo Mexicano, moreoveistinguished First National

holding, rather thaabrogatingt. Seeb527 U.S. at 326.

Plaintiff, however, overlooks kegetails in making lstwo-sentencergumenion this
score At the outset, the statitonsidered ikirst Nationalwas quite different from the D.C.
Code provision that he citbgre. Thd-irst Nationalprovisionspecificallyprovided that federal

courts would have jurisdiction “to make and issue in civil actions, writs and orders ottiojunc

... and such other orders and process®dto render such judgments and decrees as may be

necessary or appropriate for the enforcenoéthe internal revenue laws379 U.S. at 388 n.3

(Harlan, J., dissenting) (quoting 26 U.S.C. § 7402(a) (1964 (etphase added) Here, the
D.C. provision Strobosites mentions only that injunctive relief may be issued after a Plaintiff

first“prevail[s] on hisclaim. SeeD.C. Code § 32-1308(a)(1) (emphasis added). Stnolades



no effort to discuss the potential import of this languaggpointsto no District of Columbia
courtthat hasssuel the sortof relief he seekgrior to avalid judgment. To th extent that he

hopes by thipassing referende go beyondsrupo Mexicant holding by invokingas wellthe

potentiallythorny issueof whether a federal court sitting in diversihay, undekErie R. Co. v.
Tompkins, 304 U.S. 64 (1938), expand its general equity powers based on the law of the forum
State the Court will not both construct and then consider such an argument foEbaene.q.

Grupo Mexicano, 527 U.S. at 318 n.3 (declining to agrssame where not raised by paijties

As the Supreme€ourt itselfhasexplainedmoreoverthe situation that facedin First

Nationalwas distinguishabl&om the one it considered in Grupo Mexicano on othigical

grounds, which Strobdails to acknowledgéelo not apply to his request here. In particular, both
in granting thepreliminaryinjunction inFirst Nationaland in laer affirming the propriety of that
decision, the&SsupremeCourt noted that “[c]ourts of equity may, and frequently do, go much
farther both to give and withhold relief in furtherance of the public interest itlegrate
accustomed to go when only private interests are involved.” 379 U.S. at 383 (qlaiingn

Ry. Co. v. Sys. Fed’'n, 300 U.S. 515, 552 (193@YupoMexicanqg 527 U.S. at 326 Federal

courts have since found this to be a dispositive factor when considering the propriety of
preliminaryinjunctive relief in casethat do involve the public interegte First Nationa) as

opposed to private claims like those at issue in Grupriddno Seege.q, Rahman198 F.3dat

494-97. No public interest is implicated by the private employment dispute at issue in this case

and it thus more closely fita the Grupo Mexicana@amp

Strobosalso seemanlikely on the current recottd be able tsolve this problem simply
by amendhg his Complainto asseran equitable claim ttheassetdie hopes to freezeThis is

because happears to have reguitable interesh anyspecificmonies held by the Company.




Indeed, he islit oneof several employees, along witkher creditorswho mighthope that
Defendat will usesums— reimbursedo the Company via its settlement with the government
to pay an eventudgal judgment fomonetary damagdsefore anyprospective insolvencyAs

a result Strobos’s cases distinct from the types of casdike First National where the Court

has affirmed the authority of a fedecalurt to enter an injunction “in aid of the recovery sought

by the bill.” Decket v. Indep. Shares Corp., 311 U.S. 282, 289 (1940) (authorizing injunction

freezing assets to aid in granting the ultimate equitable relief of rescjsebe Beers Consol.

Mines, Ltd.v. United States325 U.S. 212, 220 (1945) (confirmifygreliminary injuncton is

always appropriate to grant intermediate relief of the same character akitttamay be
granted finally,” but denying injunction to freeze assets where pending adiowliobthe merits
lay “wholly outside thassues in the suit”) Although hefurther claimed at oral argument and in
his Complaint, moreover, that the funds were essentially earmarked for him akgradarlier
contract with the government, he does not point to evidence in the record to support such a
claim, nor does he discuss how any such earmarking might give rise to an equisaestoint
what impact the subsequent settlement might then have had on this.interest

The gravanen of Plaintiff' scasethen,whether under Breachof-contract theory orhie
D.C. statutoryclaim, is forsimplemoney damagesiot vindication of an equitable interest in any
particularassets he seeks encumberSeeDeckert 311 U.S. at 28@describing “principal

object” of suit as rescission and restitutige alstkahman 198 F.3d at 494-97 (discussing

differencebetween equitable interest and money damadgtsobos’s claim to these monjes

with the Grupo Mexicanlaintiffs, is smply oneof a “general creditor (one without a

judgment)[, who] ha[s] no cognizable interest, either at law or in equity, in therfyropéais

debtor, and thefere c[an] not interfere with the debtor’s use of that property” prior to obtaining



a judgment.See527 U.S. at 319-20. #Aa resultStrobos fails to convince the @w that he is
entitled to the'extraordinary remedyof a preliminary injunction freezing Defendant’s assets
prior to a judgmentWinter, 555 U.S. at 24.

B. Defendant's Motion

Defendant likewis falls short imssertingts two bases for an injunction. It first
demands that Plaintiff escrdwnds in anticipation foa judgment against himAs just discussed
for Strobos, RxBio hasimilarly put forwardno equitable claim to thmoney it seeks from
Plaintiff. Its Counsel admitted as much at the hearing. In addition, it makes no reabeffort t
demonstrate that Strobos is in any way likely to be insolvélipso, 480 F.3d at 1160.

Defendant’s seconekquest, toais built on afaulty premise RxBio contendshat it will
suffer irreparable harif Strobos does not hand owErcuments he has retaineelcause he
expresshagresd it would be so harmed layclause in hismployment contractSeeCrossMot.
at 1819. Such aprovision, howevers “an insufficient prop” upon whicko rest its causkere

Smith, Bucklin & Assos., Inc. v. Sonntag, 83 F.3d 476, 481 (D.C. Cir. 1886é)als®ominion

Video Satellite, Inc. v. Echostar Satellite CoRb6 F.3d 1256, 1266 (10th Cir. 2004) (collecting

casedor proposition that such a contract clause is insufficient to warrant prelymmanction
absent actual evidence of irreparable Harin its rather shotbriefing of the issue, moreover,
RxBio fails tofurther describe the nature of the documents that it seekelain in any detail
how disclosure of those documents might irreparably harm its business laeyagde claim
that they might contain “intiectual property'that is essential to its warkseeCrossMot. at 18-
19. The Companglsomakes no effort to show that Strobos is likelydlease any documents
of this sort to othersespecially given the criminal penalties to whstith an aatnight give rise

by Defendant’sown tellingin its brief Id. (citing penaltig). Finally, Strobos has attested that



he has turned over any such prommginformation in his possession and stands willing to
destroy any overlooked documents that the Company nevertheless reasteraiflgs. See
ECF 352 (Declaration of Jurriaatrobos) 117-20.

In the absence of any showjrnlgen,that RxBiohas a likelihood of harm from his
holding on to anpuch vague and a&t unidentifieddocuments a bit longer, the Couortist
concludethatDefendant fails to meet its burden for preliamy reliefhere.

1. Conclusion

The Court therefore ORDERS that:

1. Plaintiff's Motion for Preliminary Injunction is DENIEDand

2. Defendant'SCrossMotion for Preliminary Injunction is DENIED.

SO ORDERED.

Isl James E. Boasberg

JAMES E. BOASBERG

United States District Judge
Date: December 22016




