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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

EARL COATES
Plaintiff
V.

WASHINGTON METROPOLITAN AREA
TRANSIT AUTHORITY

Defendant

Civil Action No. 15-2006 (CKK)

MEMORANDUM OPINION AND ORDER
(August 31 2016)

This case stems fromvlent incident that occurred on a Washington Metropolitan Area
Transit Authority (“WMATA”) bus on August 21, 2015 Plaintiff Earl Coates alleges thanzed
gunmen approached the batsa bus stop and turned off pewer by accessing amlocked
“shupff panel onthe buss exterior. The gunmen therattackedhe bus firing multiple
gunshotsbefore fleeing Plaintiff, a passenger on the buss struckwice and injured. He
brings this lawsuit against WMATAsserting several negligenbased causes action,
including a request for punitive damages.

Before the Court iDefendant WMATAs [5] Motion to Dismiss. WMATA argues that
Plaintiff’s claims are barred by the doctrioEsovereign immunity. SpecificayWMATA
argues thatit is immune from nelgent design claims and thtdte gravamen of Plainti
Complaint isthat WMATA was negligent in designinits buses to includeinlocked exterior

shutoff panels WMATA also argues that it is immune from claims for punitive damages.

1 The Courts consideration has focused on the following documents:
e Defs! Mot. to Dismiss(“Defs! Mot.”), ECF No.5;

e PIl’s Oppn to Mot. to Dsmiss(“Pl’s Oppn”), ECF No. 7; and
o Defs! Reply to PLs Oppn toDefs.! Mot. to Dismiss(“Defs! Regy”), ECF No.8.

In an exercise of its discretion, the Court finds that holding oral arguméns action would
not be of assistance in rendering a decisiSieeCvR 7(f).
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Upon consideratiorof the pleadings, the relevant legal authorities, and the record for
purposes of this motion, the Court GRANIREPART and DENIESIN PARTWMATA'’s
Motion to Dismiss. The Court agrees witWMATA that Plaintiffs claims arebarred by the
doctrine of soveeign immunity to the extent they apeemised otWMATA’s use of unlocked
shuoff panelson its buses The Court also agrees with WMATA that Plainsffrequest for
punitive damages is barreblowever,Plaintiff' s Complaint also contains allegations regagdin
allegedly negligent actions dlWVMATA s bus driver thaaireseparate and distinct from
WMATA's decisionto use unlockeashubff panels. To the extent Plaintéf claims are based on
these allegations, theare not barred by WMATA sovereign immunity. WMATA s other
arguments for dismissingheseclaims were raised for the first time WMATA s [8] Reply to
Plaintiff' s Opposition to DefenddstMotion to Dismiss andwil not be considered at this time

Accordingly, WMATA's Motion to Dismiss is GRANTEDIN PART and DENIED IN
PART. Plaintiff's claims are DISMISSED to the extent they are predicated atesiignof the
shutoff panels oWMATA’s buses. Plaintif6 request for punitive damages is also
DISMISSED. WMATA'’s Motion to Demiss is DENIED to thextent Plaintiffs claims are

based on the actions WMATA s busdriver that are unrelated thbe unlocked shutoff panels.

. BACKGROUND
For the purposes of the motion before the Court, the Court accepts as trué¢-the we
pleaded allegations in Plaifité Complaint. The Court doe$not accept as true, however, the
plaintiff’s legal conclusions or inferences that are unsupported by the facts al&gdid. Corp.
v. Comm. on Foreign Inv. in U,958 F.3d 296, 315 (D.C. Cir. 2014T.he Court recitesrdy the

background necessary for the Ctaintesolution of the pending Motion to Dismiss.



On August 21, 2015, Plaifit was a passenger on a WMAT#ustraveling on the W8
Anacostia Loop routén Washington D.C. Compl., ECF No. 13, 1 67. After making what
appearedo be a normal stop, the WMATA bus driver opened the doaarferdividual waiting
at the bus stopld. 1 89. The individual refused to board the basdthe WMATA driver
eventually closed the dootid. §10. Before the bs could drive awayowever, another
individual disabledhe bus byaccessinghe shutoff panel on its exteriord. §11-12. The
shubff panels onWMATA s buses are unlocked and labeled witie words*Battery Disconnect
Switch Inside’ 1d. 1 13.

After the buss power was cut off, the bus driver left the bus, leavingbti®epassengers
“strandetl in the dark. 1d. 1114, 30. The driverdid not inform the passengers about the
situation. I1d. 30. The driver“abandon[ed] the blisand madeno atterpt to turn thebuss
powerback on Id. 115, 30. While the passengers were waiting on the bus in the dark, an
individual fired a gun into the bus, striking Plaintiff twickl. 1117, 19. The bus driver did not
attempt to contact arguthorities oofficials to report the situation.ld. 1 30.

Based on these allegations, Plaing§serts several negligerbased causes of action,
including a request for punitive damaged. 1 2442. WMATA moves to dismiss under

Federal Rules of Procedure 12(b)(1) and 12(b)(6).

[I. LEGAL STANDARD
A. Federal Rule of Civil Procedure 12(b)(1)
Under Rule 12(b)(1), the plaintiff bears the burden of establishing that trehasur
subject matter jurisdiction.Georgiades v. MartiTrigona, 729 F.2d 831, 833 n.4 (D.Cir.
1984) (“Itis the burden of the party claiming subject matter jurisdictiodeaonstrate that it

exists.”). A court must accept as true all factual allegations contained in thdagamphen



reviewing a motion to dismiss pursuant to Rule 12jb)@anneker Ventures, LLC v. Graham
798 F.3d 1119, 1129 (D.C. Cir. 2015) (“As it must on motions to dismiss for fails&@ate a
claim, a district court considering a motion to dismiss for lack of subjatter jurisdiction
accepts the allegations of tbemplaint as trué). “Where necessary to resolve a jurisdictional
challenge under Rule 12(b)(1), ‘the court may consider the complaint supplemented by
undisputed facts evidenced in the record, or the complaint supplementedidputed facts plus
the courts resolution of disputed facts.Td. (quoting Herbert v. Natf Acad. of Scis974 F.2d
192, 197 (D.C. Cir. 1992)).
B. Federal Rule of Civil Procedure 12(b)(6)

Under Rule12(b)(6), a party may move to dismiss a complaint on the grounds that it
“fail[s] to state a claim upon which relief can be graitdeed. R. Civ. P. 12(b)(6):]A]
complaint [does not] suffice if it tendensaked assertion[sflevoid of further factual
enhancemerit. Ashcroftv. Igbgl556 U.S. 662, 678 (2009) (quotirell Atl. Corp. v. Twombly
550 U.S. 544, 557 (2007)Rather, a complaint must contain sufficient factual allegations that, i
accepted as truéstate a claim to relief that is plausible on its facéwombly550 U.S. at 570.
“A claim has facial plausibilt when the plaintiff pleads factual content that allows the court to
draw the reasonable inference that the defendant is liable for the miscaltelyet!! Iqbal, 556
U.S. at 678.In deciding a Rule 12(b)(6) motion, a court may considee facts allegd in the
complaint, documents attached as exhibits or incorporated by referenceamibiaint, or
“documents upon which the plairit§f complaint necessarily relies even if the document is
produced not by the plaintiff in the complaint but by the defendant in a motion tosdisiiéard
v. District of Columbia Deft of Youth Rehab. Sery868 F.Supp.2d 117, 119 (D.D.C. 2011)

(citations omitted).



[l . DISCUSSION

WMATA argues that Plaintifs claims are barred by the doctrine of sovereign immunity.
As explained in more detail below, the Court agrees that Plantfaims are barrelly
sovereign immunityto the extent they are factually premised on WMAS Aseof unlocked
shutoff panels on its buses. However, the Cooncludesthat Plaintiffs chims are not barred
to the extent they are premisedallegedly negligentictions of WMATA's bus driver The
Court will not consideMWWMATA s other arguments for dismissing such claims, as they were
raised for the first time in WMATAs Reply brief. Finaly, the Court agrees with WMAT#at
Plaintiff’ s requestfor punitive damages is barred

A. WMATA'’s Sovereign Immunity Under T he Compact

WMATA was created as the result of a compact signed by Marylandnigjrgand the
District of Columbia and consented to by Congress (the “Compact”), andedotteean
instrumentality of Maryland, Virginia, and the District of Columbi&eeD.C. Code §91107.01
et seq.see also Burkhartv. WMATAL2 F.3d 1207, 1216 (D.Cir. 1997). As such, WMATA
“is protected againgtommon law tort actions by sovereign immunityBanneker798 F.3dat
1138 “District courts lack subject matter jurisdiction to enter judgmagainst WMATA unless
its limited waiver of immunity applies.ld. Section 80 of the Compact waives immunity tort
claims “committed in the conduct of any proprietary function,” but not for tmtsmitted “in
the performance of a governmental functiond. (quoting D.C. Code Ann. §3107.01(80)).

“Because it is difficult to distinguish between public and private sduatmtions with
any precision,” we ask whether the claim seeks to impose liability ofauct that is
discretionary, in which case the claim is barred by immunity, ortevidé n which case the

claim may proceed Id. (quoting Beebe v. Washington Metro. Area Transit AUtR9 F.3d



1283, 1287 (D.C. Cir. 1997%).“Discretionary duties generalynvolve[ ] judgment planning,
or policy decisions’and are immunized as reflectisgvereign choices. Id. (quoting KiSKA
Const. Corp. v. Washington Metro. Area Transit AtBR1 F.3d 1151, 1158.9(D.C. Cir.
2003). “Merely ministerial duties, which camvolve[ ] enforcement or administration of a
mandatory duty at theperationallevel,even if professionaéxpert evaluation is requiredqre
treated as not exercising distinctively sovereign powers and so are notizeu Id.
(emphasis in original).

The D.C. Circuit applies a twpoart testto determine whether conduct is disonary or
ministerial. First, a court musisk whether “any statute, regulation, or policy specifically
prescribes a course of action for an employee to follold.”(quoting KiSKA,321 F.3d at 1159).
“If the tort clam arises from a WMATA employegfailure to act as the law specifically
prescribes, the conduct is not shielded by immunifythe law leaves the condt in question to
the official's discretion, we then ask ‘whether the exercise of diearétigrounded in social,
economic, or poltial goals” Id. “Only actions gronded in such discretion retain
‘governmental functionimmunity.” 1d.

B. Plaintiff’s Claims Premised OrmThe Use Of Unlocked Shutoff Panelére Barred By
WMATA ’s Sovereign Immunity

Applying the precedingest, the Courtoncludeshat Plaintiffs claims are barred by
WMATA's sovereign immunity to the extent they are based on WNg\G8e of unlocked
shutoff panelson its busesWMATA argues tlat the gravamen of Plaintiff's Complaint is that

WMATA negligently designed thshutoff panels on its buses such that they are unlocked.

2 In addition, “[i] f an activity is a ‘quintessential[ ] governmental function, such agégol
activitly],” it is within the scope of WMATAs sovereign immunity.” Burkhart 112 F.3d at

1216 (quotingDantv. D.C, 829 F.2d 69, 74 (D.C. Cir. 1987)). No such functions are at issue in
this case.



Def.’s Mot. at 6. WMATA claims that itsdesigndecisions regardings buses are
“governmental’” actionsfor which it enjoys sovereign immunityld. at 1314.

WMATA is correct that its decisionsegarding the “designof its busesare
governmental functions protected by sovereign immunBeeAbdulwali v. Washington Metro.
Area Transit Auth.315 F.3d 302, 305 (D.C. Cir. 2003) (holding that “the Transit Authority’s
immunity bars” claims “alegmp negligent design”)Plater v. D.C. Degt’of Transp,530 F.
Supp. 2d 101, 104 (D.D.C. 2008) (“WMATA'’s design decision with respect to thehalters is
[ ] protected by sovereign immunity”) Such decisions inherently involve some degree of
“judgment, planning, or policy.” Bannekey798 F.3d at 1138

Indeed,Plaintiff does not appear to dispute that claims related to WMATAgmles
decisions are barred by WMATA'’s sovereign immunitilaintiff arguesnstead hatits
allegationsregarding the unlocked shutoff pasdb not concerrthe “desigri of WMATA’s
buses.Pl’s Oppn at7. Plaintiff argues that fiis not in essence the design of the panels that
are in question. It is that they are unlocked. The design is irrelevénatyifvere locked,” and
“‘whether to lock or unlock is also part of the ‘operation and maintenancehvshnot subject to
immunity.” 1d.

This argument is not convincingPlaintiff's allegations regarding the use of unlocked
shutoff panels directly challenge a design decision of WMATA. Plaat#ges thatanyone
can disable the Metro bus, by merely openingurdockedpanel dkeled in large capital letters,
‘BATTERY DISCONNECT SWITCH INSIDE. Compl. T 13. Plaintiff s complaint isnot that
the shubff panels have locking mechanismeda particular driver negligently failed to lodtks
buss panel. Rather, IRintiff’s comphint is that WMATA decided not tiit[ ]” its “buses with

locks’ at all. 1d. § 27. This allegedabsence o&nylocking capability on the panelselates



directly tothe designof WMATA buses® WMATA s decision to design its buses in this fashion
cannotbe challenged in thisdoirt. Abdulwali,315 F.3d at 305“the Transit Authority’s
immunity bars” claims “alleging negligent desiyn”

For theseeasos, the Court GRANTSWMATA's Motion to Dsmiss Plaintiffs claims to
the extent those claims are premised in any waWybtATA 's unlocked shutoff panels

C. Plaintiff’s Claims Premised On The Allegedly Negligent Actions of WMATA Bus
Driver

Plaintiff alsoargues thakhis Complaint should not bedismissedin its entiretybecauséd
contains several allegations regarding allegedly negligent acficghe WMATA bus driverthat
are unrelated to thase of theunlocked shutoff panelsPl’s Oppn at 3. Plaintiff argues that
these allegations do notlate to design decisions and are thus not barred by sovereign immunity.
Id. at 5.

Plaintiff is correct that ertainallegationsin his Complaint are unrelated t@&VMATA'’s
decision taequip its buses witlinlocked shutff panels Theseinclude for example, the
allegations that after the bus lost povtez bus driver left the bus without instructing the
passengers, did not attempt to restore power to the bus, “abandoned”, tuedodid not report

the incident taanyauthorities. Compl. 14-15, 3.

3 The Court notes thAWMATA relies substantially on an unpublished District of Maryland
opinion as support for this propositiomwhich cannot be relied on as precederierce v.
Washington Metro. Area Transit Authlo. CIV.A. DKC 091917, 2010 WL 4485826, at *5 (D.
Md. Nov. 9, 2010) (in personal injury case where plaistitileged injury was caused by
WMATA facilty’s gate not &ing locked, holding thaPlaintiff's claims appear to challenge the
design of the fence and gate” and were accordingly barred by WMATA'’s sovenaigmity).

4To the extent Plaintifé claims are premised ¢anguage written on the shutoff panéinpl.
113, the Court concludes that this too represents an attack on the design of VENd&$As and
is likewise barred.



WMATA argues that, to the extent Plairit§fclaims are based on these allegations, they
should be dismissed becal($gthey arealso barred by WMATAs sovereign immunityand (2)
Plaintiff cannot state a viable negligence claim based on the condbet \WMATA bus driver.

The Court rejects both arguments.

1. Plaintiff’s Claims Premised On The Allegedly Negligent Actions of
WMATA ’s Bus DriverAre Not Barred ByWMATA ’s Sovereign Immunity

First, athoughWMATA states that Plaintif§ claims based on tlaetions of the WMATA
bus driver“too [are]subject to WMATAs immunity defensesDef.’s Reply at 55, WMATA
fails to provide any supporting argument or case law for this assefibthe contrary, the Court
concludessuch claims are outside the scop&WATA s sovereign immunity.

A WMATA bus driver's allegedly negligent operation a¥VMATA bus, unlike
WMATA's design decisions regarding its busesministerial’ conduct that inot subject to
immunity. SeeDantv. D.C.829 F.2d 69, 75 (D.C. Cir. 1987) (“Design is distinct from
operation and maintenance. As we interpret the claim, ‘operation amnaaice’ involve
ministerial rather than discretionary responsibilities and thereferaaarshieldecdby WMATA’ s
sovereignimmunity.”). As explained above, “[d]iscretionary duties generally ‘involve[ |
judgment, planning, or policy decisions’ and are immunized,” whereas miglistieitie s
“involve[ ] enforcement or administration of a mandatory duty apfterational leverl
Banneker798 F.3dat 1138(emphasis in original) The actions &MATA bus driver does or
doesnot take whem WMATA bus loses power do noivolve a sovereign’s “planning” or
“policy.” They ardundamentaly “operational.”

Accordingly to the extenPlaintiff's claims are premised on negligeatttions of the
WMATA bus driver, unrelated to the design of the effupanels those claimsattack only

“ministerial conduct and thuare notbarredoy WMATA'’s sovereign immunity. Moreoveme



Court will na dismiss such claims simplgecause the @nplaint also contains impermissible
design claims.SeeRobinson v. Washington Metro. Area Transit ABB8 F. Supp. 2d 33, 39
(D.D.C. 2012) (granting motion to dismiss claims against WMATA to ibeng claims were
premised on formation of bus policy, but denying motioth&extent claims were based on
driver's allegely negligent operation dhe bus)

2. WMATA ’'s Argument That Plaintiff Cannot State A Claim Based On The
Negligence OfIts Driverls Not ConsideredAt This Time

Second WMATA arguesthat Plaintiff is unable to plead the elementshisfclaims to the
extent they are based on the actions ofMATA bus driver Specifically, WMATA argues
that the bus driver had no duty to intervene \aittriminal assault that the assault was not
foreseeable, and thatgardlessthe drivets actions were not the proximate cause of Plamitiff
injury. Def.’s Replyat 68.

These arguments were raidedthe first time in WMATAs Reply, leaving Plaintiff no
opportunity torespond tdahem. Although not amodel of clarity, Plaintiffs Complaint was
sufficient to put WMATA on notice that Plaintif clains were based, at least in part, on certain
actions of the WMATA bus driver that were unrelated to WMAS Aseof unlocked shutoff
panels. See, e.gCompl. § 22 @lleging that WMATA breached its duty to its passengers through
both its“a) [u]se of unlocké shutoff panels on its buseand“b) [n]egligent actions and
inactions, through its agent and employee bus djivddonethelessin its Motion, WMATA
chose to treaPlaintiff's claims as though they were based solely on the design of the shutoff
panels Only in its Reply did WMATA argue tha&laintiff's pleadings were insufficient to state a
negligence claim with regard to the drierconduct. The Court wil not consider thesgimely

argumentdor the purposes of resolving this motioBeeBentonv. Laborers'Joint Training

10



Fund, 121 F. Supp. 3d 41, 51 (D.D.C. 2015) {[H a welsettled prudential doctrine that courts
generally will not entertain new arguments first raised in a reply. Hrie

In sum, the Court DENIE®/MATA s Motion to Dsmiss Plaintiffs claims to the extent
those claims are premised on the allegedly negligent actions of WMAIUS driver that are
unrelated to WMATAs use ofthe unlocked shutoff panels.

D. Plaintiff’s RequestFor Punitive Damages Is Barred BYWMATA ’s Soverign
Immunity

Finally, WMATA argues that Plaintiff sequesfor punitive damages should be
dismissed becaugeinitive damagearebarred by WMATA'’s sovereign immunity.Def.’s Mot.
at 14 Plaintiff responds thanhotwithstanding WMATA's sovereign immtyj the law provides
for punitive damages against WMATWhere “extraordinary circumstances” are preséits
Opp'nat 8

The Court agrees with WMATA that Plaintiff’'s request for punitive dgesas barred.
As a general rueWMATA's sovereign immunity bars claims against it for punitive damages
SeeWainwright v. Washington Metro. Area Transit Augb8 F. Supp. 6, 10 (D.D.C. 1997)
(“punitive damages are unavailable against WMATA, even for torth@rait of its proprietar
functions.”). An exception to this immunity exists for cases wheredesdinary
circumstances” are demonstrated, but the excejgtinarrowly castruedandrarely applied.
SeeRieserv. D.G.563 F.2d 462, 48B2 (D.C. Cir. 1977)ppinionvacated orother grounds

andreinstated irrelevant part on relg, 580 F.2d 647 (D.C. Cir. 1978)Even assuming

5 Moreover, WMATA concedes that its bus drivers have a duty to protect passeogers f
foreseeable harmDef.!s Reply at 7. AkthouglWMATA raises a number of argemts in its
Reply regarding the scope of that dutgre the foreseeabilty ofhe criminal assault at issue, and
whether Plaintiff can demonstrate proximate causation, these are faetsidios best reserved
for summary jugment or trial, after a factual record has been developed.

11



arguendo that the conduct of the parole officers in the present case might shdlagsaot
disregard of the rights of others.we doubt that the conduct is Beiently ‘extraordinary as to
justify an award against the Distfigt LuceroNelson v. Washington Metro. Area Transit Auth.
1F. Supp. 2d 1, 11 (D.D.C. 1998)olding thatthe “extraordinary circumstanceskception is
“narrowly construed'andlisting casesvhere courts refused to appty. Courts in this District
haveheld that nd'extraordinary circumstancestiere present in several negligence cases
involving WMATA. See, e.gWainwright v. Washington Metro. Area Transit Au803 F.
Supp. 133, 137 (D.D.C. 1998holding that “WMATA's repeated disregard for known hazards”
which allegedly led to plaintiff's foot becoming trapped and injured WAIMATA elevator did
not rise to the level of extraordinary circumstanc&egrtv. Washington Metro. Area Transit
Auth, 686 F. Supp. 12, 14 (D.D.C. 1988) (holding that WMATA's alleged failure totamaior
repairanescalator which electrocuted and kiled a patron did not rise to the level of
extraordinary circumstances).

Plaintif offers no argument or legal authority to supportdasclusory statemettatthe
allegations irnthe Complaint presentéxtraordinary circumstancésPl.’s Opp'nat 8 Plaintiff

simply states that the law “allows for punitive damages under ‘extnaoydcircumstances™ and
that the claim shouléccordingly be allowed to proceed “to determine whether those
extraordinary circumstances existedd. at 89. Plaintiff hasmade no effort to explain how the
facts stated in his Complaint present any exttimary circumstancesndthe Cout does not

find enough of a factual predicate Raintiff's Complaint to apply this narrow excepticand
allow a claim for punitive damages to go forward.

Accordingly, he Court GRANTS WMATA'’s Motion to Bmiss with egard to

Plaintiff's request for punitve damages.
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In sum, Plaintiff's claims to the extent they are basedtbe unlocked shutoff panelsn
WMATA s buses, and Plainti#f requestor punitve damagesre barred by WMATAs
sovereign immunity Plaintiff's claimsare not barred to the &xt they are based on alleged
negligent conduct of the WMATAUs driver unrelated to WMATA useof the unlocked shutoff
panels. WMATA s other arguments for dismissirigjaintiff’'s claims were raised for the firs
time in its Reply and wil not be considered at this timelaintiff s Complaint is somewhat
inartfully drawn,such that there are not separate countthéseparate factugkedicates for
Plaintiff' s claims. Howevegoing forward Plaintiff may pursue its claims only to the extent
they are based on negligent conduct of the WMATA driver in question and not telated

WMATA s useof unlocked shutoff panels on its buses.
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IV. CONCLUSION AND ORDER

For the foregoing reasorisis hereby ORDERED that WATA's [5] Motion to Dismiss
is GRANTED IN PART and DENIED IN PART.

It is further ORDERED that WMATAs Motion is GRANTED with respect to Plaintif
claims that are factualy based on WMABAuse of unlocked shutoff panels on its buses and
with respect tdlaintiff’s request for punitive damages. These claims are DISMISSED.

Itis further ORDERED that WMATAs Motion is DENIED with respect to Plaintif
claims that are factually based on actions of the WMATA bus driveratieceto WMATA'S use
of unlockedshutoff panels on its buses.

Itis further ORDERED that WMATA shall filen answer in thisnatter by Septembel,

2016. The Court will setan Initial Scheduling Conference by a separate orde

Dated:August 31, 206
/sl
COLLEEN KOLLAR-KOTELLY
United States District Judge
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