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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

EARL COATES
Plaintiff
V.

WASHINGTON METROPOLITAN AREA
TRANSIT AUTHORITY

Defendant

Civil Action No. 15-2006 CKK)

MEMORANDUM OPINION
(March8, 2018)

This case stems from a violent incident that occurred on a WashiMgtropolitan Area
Transit Authority(*WMATA”) bus on August 21, 201%Rlaintiff Earl Coates alleges thataed
gunmen approached the kaisa bus stop and turned off pewer by accessg anunlocked
“shutoff panél onthe buss exterior. The gunmerthenattackedhe bus firing multiple
gunshotdefore fleeing Plaintiff, a passenger on the buss struckwice and injured. He
brings this lawsuit against WMATAsserting negligenegased causes of action

Before the Court iDefendanWMATA'’s [22] Motion for Summary JudgmentWMATA
argues thait is entitled to summary judgment because Plaintiff hagsiatblished a standard of
care,nor a breach ad standard of care, and becatise intervening criminal act that ultimately
injured Plaintiff was not foreseeabl&Jpon consideration of the pleadingt)e relevant legal

authorities, and the record as a whottee Court DENIES DefendastMotion. Simply put, a

1 The Courts consideration has focused on the following documents:
e Def’s Mot. for Summary Judgme(itDef.’s Mot.”), ECF No. 22

e Pl’s Oppn to Mot. for Summary Judgme(itPl.’s Oppn”), ECF No. 23; and
e Def’s Reply to P’s Oppn to Summary Judgme(itDef.’s Reply), ECF No. 24.

In an exercise of its discretion, the Court finds that holding orahaegt in this action would
not be of assistance in rendering a decisi®aeel CvR 7(f).
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jury could interprethie evidence in thisegligence caseincludinga video that captured the

incident—in different ways.It is not a caséhat issusceptible tolsmmary judgment.

. BACKGROUND
A. Procedural History

Plaintiff originally filed this lawsuit in the Superioro@rt of the District of Columbigut
Defendant timely removeitito this Court. SeeDef.’s Notice of Removal, ECF No.Defendant
then filed a motion to dismiss, which the Cogrmantedin-part and denieth-part. SeeCoates V.
Washington Metro. Area Transit AutiNo. CV 152006 (CKK), 2016 WL 4543991 (D.D.C.
Aug. 31, 2016).The Court agreed witBefendanthat Plaintiffs claims were barred by the
doctrine of sovereign immunity to the extématthey were premised on WMATA use of
unlocked shutofpanels on its busedd. at *3. The Court alscagreedwvith WMATA that
Plaintiff's request for punitive damageasbarred. Id. at *6. However,the Court held that
Plaintiff s Complaintalso containedllegations regarding allegedly negligent actiohs o
WMATA's bus driver, Mr. Kenny Lee Jacksdhatwereseparate and distinct from WMATA
decision to use unlockeshutoff panels and, to the extent Plainsif€laimswerebased orthose
allegations, theyerenot barred by WMATAs sovereign immunityld. at *4-5.

Accordingly, after the Couis Memorandum Opinion and Order on WMABAMotion to
dismiss, all thatemainsin this casarePlaintiff’s claims that are factually based on actions
inactionsof the WMATA bus driverthat areunrelated t&VMATA s decision to usanlocked
shutoff panels.Those include, for example, that the bus dri\teft the bus leaving the door
open and all the passengers on board in the"darigde no attempt to turn on the power to the
bus leaing all the passengens peril,” “was nowhere to be found at the time of shoactitmpk

“no steps to turning back on the power to the bus that night aftes disabled, leaving the



passengers strandétfacilitated someone to cause foreseeable harm to the passengersmaclud
the Plaintiff; “abandon[ed] the bus in an area that Defendant knew or should have known is a
high crime ared,and“took no steps to inform passengers of an emergency prior to leaving them
to fend for themselves.Compl., ECF No. 43, 11114, 15, 1830.
B. Evidencein the Record Relating to Actions and Inactions of WM ATA Bus Driver

Discowry in this case has now closedhélpertinent portions of the record, which
includes avideoof the incidentcan be summarized fairly brieflyPlaintiff was a passenger on a
WMATA bus on the evening of August 21, 201Several men converged on the bus while it was
stoppedat a bus stom Southeast, Washington D.@ne of those individuals cut the pover
the bus from an outside shutoff pan&lithout power, various devices such as the dsgent
alarm and phoneeased to functionThe bus driver exited the busthout speaking to the
passengersOn the video footage, he can be seen exiting and walkivgy tiithe rear of the bus
with his ell phoneon and in his handThevideo shows, and the driver confirmed at his
deposition, thathe driverneveractually touchedhe buss shutoff panebr any other exterior
part of the bus after exitingAfter pausing at the rear of the bus for a motmand perhaps
interacting with the individuals whieadconverged around the bubke driver then begins to
walk awayfrom the busvhile continuing to looldownat his phone After he has been walking
awayfrom the budor a period of timethe driver hears gun shots and begins to run. The bus
driver testified thahetook shelter in nearby woods acalledpolice Thedriver eventually

returned to thecene once police had arrived, and later filed a report about the incident.

II. LEGAL STANDARD
Summary judgment is appropriate where “the movant shows that thrergéenuine

dispute as to any material fact and the movant is entitled to judgeeninatter of law.” Fed.



R. Civ. P. 56(a). The mere existencesofefactual dispute is insufficiern its own to bar
summary judgment; the dispute must pertain to a “material” factAccordingly, “[o]nly
disputes over facts that might affect the outcome of the suit under thnguayvlaw will
properly preclude the entry of summary judgmemriderson v. Liberty Lobby, Inc477 U.S.
242, 248 (1986). Nor may summary judgment be avoided based on justagrgelisent as to
the relevant facts; the dispute must be “genuine,” meaning that ther&ersisficient
admissible evidence for a reasonable trier of fact to find for themuvant. 1d.

In order to establish that a fact is or cannot be genuinely disputed, anpsttya) cite to
specific parts of the recordincluding deposition testimony, documentary evidence, affidavits or
declarations, oother competent evidenedn support of its position, or (b) demonstrate that the
materials relied upon by the opposing party do not actually estéhdisktbsence or presence of a
genuine dispute. Fed. R. Civ. P. 56(c)(1). Conclusory asserti@armsaifithout any factual
basis in the record cannot create a genuine dispute sufficient teessuvnmary judgmentSee
Assh of FlightAttendantsSWA, AFLCIO v. Dept of Transp, 564 F.3d 462, 4666 (D.C. Cir.
2009). Moreover, where “a party fails to peoly support an assertion of fact or failsgi@perly
address another party’s assertion of fact,” the district court mangiter the fact undisputed for
purposes of the motion.Fed. R. Civ. P. 56(e).

When faced with anotionfor summaryudgment thedistrict court may not make
credibility determinations or weigh the evidence; instead, the evidemsteb@ analyzed in the
light most favorable to the nemovant, with all justifiable inferences drawnitiefavor. Liberty
Lobby 477 U.S. at 255. If matial facts are genuinely in dispute, or undisputed facts are
susceptible to divergent yet justifiable inferences, summary jucdlgisy@appropriate Moore V.

Hartman 571 F.3d 62, 66 (D.C. Cir. 2009). Inthe end, the district otask is to determin



“whether the evidence presents a sufficient disagreement to requirnesahrto a jury or
whether it is so onsided that one party must prevail as a matter of ldwberty Lobby 477
U.S. at 25152. In this regard, the nanovant mustdo more thasimply show that there is
some metaphysicadlubt as to the material factsMatsushita Elec. Indus. Co., Ltd. v. Zenith
Radio Corp, 475 U.S. 574, 586 (1986l f the evidence is merely colorable, or is not
significantly probative, summary judgment magy granted. Liberty Lobby 477 U.S. at 24%0

(internal citations omitted).

[11. DISCUSSION

The parties dispute whether Plaintiff mesentedufficient evidence obefendant’s
negligence to survive summary judgmefifo prevail on aclaim of negligence, a plaintiff must
prove ‘(1) that the defendant owed a duty to the plaintiff, (2)dbre&that duty, and (3) injury
to the plaintiff that was proximately caused by the breacNi{jht & Day Mgmt., LLC v. Butler
101A.3d 1033, 1038 (D.C. 2014) (quotiktedgepeth v. Whitman Walker ClinR2 A.3d 78,
793 (D.C. 2011) (en banc)). The Court will address each of Defendaguim@nts about
perceived evidentiary deficiencies in turn.

Defendant’s first argument is thalaiitiff has not offered evidence afduty or standard
of care to which the WMATA bus driver was required to adh&eeDef.’s Mot. at 5. The
Court disagreesln support of this aspect of his caBéintiff has offeredhe teimony of
Benjamin SingletonWMATA'’s Federal Rule of Civil Procedu(b)(6) deponent who is a
safety and trainingnstructorfor WMATA buses. Mr. Singletontestifiedat his depositiothat
WMATA bus drivers are instructed that an emergency when amauthorizedndividual has
accessed a bus’s exterior shutoff panel and shut down the power ts tihéslibe driver’'sduty

to exit the bus and turn the bus back &eeDepo. of Benjamin Singleton, ECF No.-23



(“Singleton Depo.”) at 22:1922 (Q: “Now, once, the power is shut off, since you've said its an
emergency, are the drivers instructed to turn the power back on?” Ah.*Y.dad. at 23:13-17

(Q: “So once the power is turned off on the outside by an unauthgezedn, theprocedure that
Metro instructs the driver is to go back and turn the power back dwgtisdrrect?” A:

“Correct.”). Plaintiff has also presented evidence #mapfficial WMATA bus rulestates that
“Operators are expected to attend to minor mechameedctions to buses” including “returning
electrical master switches . . . to the on position follgwirbeing shut off by vandals.See

Pl.’s Ex. 3, ECF No. 23.

This evidence is enough to allow Plaintiff to survive summary judgymgh respect to
the standard of careAs Defendant has not disputed in its brief MgVIATA rules governing the
conduct of its employees can be used as evidence to establish the sthoderdnonegligence
casedike the one before the CourSeeWasthington Metro. Area Transit Auth. v. Yoyl
A.2d 389, 398 (D.C. 1999holding that WMATA'’s Standards of Procedure were “evidence of
the degree of care required under the circumstajjdesbinson v. Washington Metro. Area
Transit Auth, 676 A.2d 471, 473 (D.C. 1996)THe parties agree that . . . the scope of
WMAT A’ s duty to a passengsrdefined by its written directives to its employees”)
Washington Metro. Area Transit Auth. v. O'NefiB3 A.2d 834, 841 (D.C. 199@h case where
“WMATA'’ s safety ules restrict[ed] its drigers’ discretion on what to do when a passenger is
being harassed or threatened by another rider,” holding that “tisethelsselves provide
evidence of the standard of reasonable care.”

Defendant’s secongrgument is that Platiff has no evidence that the WMATA bus
driver breacheany duty or standard of care. It is Defendant’s view that the cacted

reasonably and was attempting to restore power to theloeris hewas prevented from doing so



by unruly third parties Plaintiff disputes these asserts. It is Plaintiff's viewthat the video of
theincidentshows that—before the shootingthe bus driver had simply walked away from the
bus without making@nyattempt to turrits power back onnegligently abandoninthe lusand

its riders

With respect tahe breachelement of Plaintiff's claimthe keyevidence is clearly the
video of the incident. The Court has carefully reviewed that video amdebesnined that it can
draw no conclusions about the appropriatenéfisecdriver’s conduct as a matter of law. It is
sufficient for the purposes of this Memorandum Opinion to shatttwo jurorscould view the
video and reach different conclusions. Summary judgment is notpajbeo Defendant argues
that WMATA busdrivers arenot “law enforcement and therefore cannot lexpected to
negotiate withor otherwise “stand up focriminals. Def.’s Mot. af, 6. However Plaintiff's
case imot based oaclaimthatthe WMATA bus driver had sucladuty. Plaintiff aleges that
the driveracted negligentlypy exiting the bus and walking away insteactoimplying with his
duty to turn on the busjgowerfrom an outside switchA jury could view the video in question
and find for Plaintiff without finding that the drivéad a dutyo act as law enforcement or
“stand ugo” criminals.

Finally, Defendant argues that summary judgment is warranteddsettaiintervening
criminal act in this case was not foreseeable. Def.’s Mot. asthe District of Columbia
Courtof Appeals has explained this particular context

“A common carrier is required to protect its passengers against
assault or interference with the peaceful completion of their
journey.” Matthews v. Southern Ry. Sy&l, U.S.App. D.C. 263,
26465, 157 F.2d 609, 6101 (1946). “If the danger of an
intervening negligent or criminal act should have reasonably bee
anticipated and protected against, the defendant will be held

responsible for the damages which result despite theardnpther
act in the chain of causation3t. Paul Fire & Marine Ins. Co. v.



James G. Davis Constr. Cor@50 A.2d 751, 752 (D.C.1976)t is
true that, when the intervening act involegsninal rather than
negligent conduct by a third party, “[t]heigstion is not simply
whether a criminal act is foreseeable, but whethgutgexists to
take measures to guard against itCook v. Safeway Stores,
Inc.,354 A.2d 507, 509 (D.C.1976) (citation and internal quotation
marks omitted; emphasis in original).But where a special
relationship exists, such as between a common carrier and its
passengers, the carrier undeniably has a duty to protect its
passengers from foreseeable harm arising from criminal conduct of
others. Restatement (Second) of Tog814A1)(a) and comments
d, e; 8 302B (1965).

O’Neill, 633 A.2d at 840.

There is evidence in the record tleatuld support a jury findinthat the intervening
criminal actin this casavas foreseeable. WMATA'’s Rule 30(b)(6) witness, Mr. Singleton,
testifiedthathe was aware thamhauthorized assailantgere turning off the power t&/MATA
buses afrequentlyas five to ten times per yea&eeSingleton Depo. at 22:88. In fact, these
attacks were apparently happening with sufficient frequency thaffiaial WMATA rule was
crafted to respond to situat®where “vandals” shut off the power to bus&eePl.’s Ex. 3. In
addition,the WMATA bus driverinvolved in this caseestifiedat his depositiothathe heard
one of the individuals who hambnvergednthe busmake a threatening remark to a passenger.
SeeDepo. of Kenny Lee Jackson, ECF No:-£2at 40:341:3.

Considering all of this evidence in the light most favorable to fffitne Court
concludes that summary judgment on the basis of the foreseeabihigintervening criminal
act is not appropriateRlaintiff claims that th&®VMATA bus driver acted mgigently by failing
to return power to the bus and instead merely walking away, leavimgy$hgoth immobile and
dark. Whetheror notthe bus driver could have foreseegiven what was known about this type

of attack in general, and this attack spealfic—thatthis allegedchegligence might make

possible or even encouge,the criminalattackthat harmed Plaintiifis a questiorior thejury.



SeeNovak v. Capital Mgmt. & Dev. Corpd52 F.3d 902, 9134 (D.C. Cir. 2006]reversing
summary judgment fathe defendant dance club axcase alleging negligent failure to protect
patrons from criminal attadby athird partyoutside the clulholdingthatthe criminal act was
sufficiently foreseeable because defendant was aware that fightscuaded outsidéhe club in

the past).

V. CONCLUSION
For the foregoing reasons, the Court DENIES Defend422] Motion for Summary
Judgment. The evidence in this case is largely based on a videoimdittent in question.
Whether or not the conduct capturedhattvideo amounts to negligence is not a questian
this Court can answer as a matter of ladm appropriate Order accompanies this Memorandum
Opinion.
/sl

COLLEEN KOLLAR-KOTELLY
United States District Judge
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