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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MARY OFI Y, et al.,
Plaintiffs,
V. Civil Action No. 15-2010 (JDB)

BNPPARIBAS, SA.  etal.,

Defendants.

MEM ORANDUM OPINION

On September 29, 201%he Court dismissed plaintiffs’ claims againskefendant BNP
Paribas, S.A. (BNPRInder(1) the civil liability provision of the AntiTerrorism Act(ATA), 18
U.S.C. § 2333(2) the Alien Tort Statut¢ ATS), 28 U.S.C. 8350, and3) various commoitaw
tort doctrines for allegedly conspiring with Sudan, Sudanese banks, and al Qaeda to d8feat U.
sanctions against SudarPlaintiffs have nowmoved forreconsiderationor, in the alternative,
requested leave to amend their complaint. For the reasons explained pizefdif¥s’ motion for
reconsideration and thaiequest for leave to amemdl be denied.

DISCUSSION

A. Motion for Reconsideration

Plaintiffs move for reconsideration under Federal Rule of Civi Procesfi(e, but that

rule applies only tothe amendment of final judgmei@seCobell v. Jewell802 F.3d 12, 19 (D.C.

Cir. 2015) Because the September 29 Order was interlocutonatimren the Court will construe
plaintiffs’ motion as a request for reconsideration under Rul&SBéFed. R. Civ. P. 54(b) [Alny

order. . .that adjudicates fewer than all the claims or the rights and liabifidewer than all the
parties does nagnd the action as to any of the claims or parties and may be revised at any time
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before the entry of a judgment . .”). The Court hasroaddiscretion to hear a motion for

reconsideration under Rule 54(bBeeFlythe v. District of Columbia 4 F.Supp. 3d 216, 218

(D.D.C. 2014) see alsd?ueschel v. N&tAir Traffic Controllers Ass’n, 606 F. Supp. 2d 82, 85

(D.D.C. 2009) (“[1] n order to promote finality, predictability and economy of judicial resources,
‘as a rule [a] court should be loathe tevjsit its own prior decisions] in the absence of
extraordinary circumstances such as where the initial decision was eearigous and euld

work a manifest injustice.”(second and third alterations in originéfuoting Lederman v. United

States 539 F. Supp. 2d 1, 2 (D.D.C. 2008)In this jurisdiction, relief under Rule 54(b) may be

granted “as justice requires.Parker v. John Moriarty 8ssocs,221 F. Supp. 3d 1, 2 (D.D.C.

2016) Generally “a court will grant a motion for reconsideration of an interlocutory order only
when the movant demonstrates: (1) an intervening change in the law; (2) twemjisof new
evidence not previously available; or (3) a clear error in the first drddr.(internal quotation

marks omitted)accordBloomgarde v.U.S.Dep’t of Justice, No. CV 1R843 (ESH), 2016 WL

7839115, at*1 (D.D.C. Apr. 13, 201&Jeigler v. Potter555 F.Supp.2d 126, 129 (D.D.C. 20Q08)

Plaintiffs do not assert that thelmas been an intervening change in controling law or that
new eviggnce has become available. Instahdy contend thathe Court committedwo clear
errorswhen itdismissedtheir ATA, ATS, and commottaw claims! (1) the Courtignored factual
allegations sufficient to establish a plausible inference of congpi@defeat U.S. sanctions
against Sudgrand (2)it failed properlyto applyto their claimsthe law of civi conspiracy liability

set forth inHalberstam v. Welgh705 F.2d 472 (D.C. Cir. 1983F5eePk.” Mot. for Recons[ECF

No. 33 at 12. Neitherargumentconvinces the Court that relief is appropriateere

! Plaintiffs do not seek reconsideration of the Coufisenissal otheir clains for fraudulent conveyance
(which they recast as a claim for tortious interference wiigpective economic advantage)punitive damages.
SeeSept. 29, 201Kem. Op [ECF No. 31]at 33-34 [hereinafter “Mem. Op.”]
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1. ATA Claims

To bring a claimunder the ATA’s civil liability provision a plaintiff must plead: (1) injury
to a U.S. national, (2) an act of international terrorism, and (3) taus&lem. Opat 8-9 (citing
18 U.S.C. § 2333).Plaintiffs havealleged that BNPP violated threeriminal provisions of the
ATA, which constitutethe requisite“act of international terrorism’18 U.S.C. 8§ 2332d, 2339A,
and 2339C. Id. at 9. The Courtdismissedplaintiffs’ claim predicatedon § 2339C because that
statute was enacted in 2002, four years after the relevant conductaadbidd. at 10. Plaintiffs
do not challengethis in their motion The Court dismissed plaintiffsclaim based org§ 2332d
becausgafter considering plaintiffs’ arguments to the contrary, it concludedBMBP, “a French
multinational bank, incorporated undéetlaws of Frangeédoes not qualify as a “United States
person”’ under the statutdMem. Op. at 14quoting Compl. [E€ No. 1] § 18) Plaintiffs state
that they‘respectfully disagree” with this conclusidor reasons previously arguesgePls.” Mot.

for Recons. 821 n.8, butthatis not avalid basis for reconsideratipreeeMcLaughlin _v. Holder

864 F. Supp. 2d 134141 (D.D.C. 2012)alterations in original) (court mageny a motion for
reconsideration thdtaise[s] . . . arguments for reconsideration the court ha[s]read) rejected
on the merity).

Plaintiffs’ remaining argumentsthen, concern BNPP’s alged violation of § 2339A.
Plaintiffs first contend that the Cowtredwhen it failedto apply the conspiracy liability standard
from Halberstanto their ATA claims, and thainder that standaBINPPcanbe found vicariously
liable for the actions ofil Qaeda SeePls.” Mot. for Recons.ta2-3, 12, 18 n.7. Butlpintiffs
already raisethis argument in their opposition to BNPP’s motio dismiss seePls.” Opph [ECF

No. 19] at 3, 23, and the Court considered and rejected it, concluding thatsibe withe ATA



applicable to plaintiffs’ claims does not provide for secondary liability ugd3332 Mem. Op.

at 11; seeAm. Action Network, Inc. v. Cater Am., LLCNo. 12CV-1972 (RC), 2014 WL

12675253, at *1 (D.D.C. Feb. 12, 2014) (“Rule 54(b) affardsopportunity for the parties to
reargue facts and theories upon which a court has already)uldthe Court’s holding in this
regard is constent with both cours of appeas that have considered théssue seeRothstein v.

UBS AG 708 F.3d 82, 98 (2€ir. 2013) Boim v. Holy Land Foundfor Relief and Dey 549

F.3d 685, 689 (7th CiR008) (en banc) [S]tatutory silence on the subject of secondary liability

means there is none ..”), as well asarecenttide of district court decisionseeOwens v. BNP

Paribas, S.A.235 F. Supp. 3d 85, 92 (D.D.C. 20X¢plecting cases)The Court’'s decision to

follow these appellate and recent district court decisions finding seconddiy liabavaiable
under the ATA instead ofearlier district courdecisions cited by plaintiffsseePls.” Opp’n at23

(citing Wultz v. Islamic Rep. of Sudan, 755 F. Supp. 2d 1, 54 (D.D.C. 2010)), does not constitute

clear error.

Plaintiffs nextmaintain thatthe Court erroneously ignorear rejected factual allegations
thatsatisfy theATA'’s scienterstandard SeePIs.” Mot. for Reconsat 12-18. As an initial matter,
plaintiffs misstate the scienter standard when they claim th&MBlcivily liable under the ATA
because thembassy bombingsverea “reasonably foreseeable” result of the conspitacyefeat
U.S. sanctions Id. at 15. Section2333 incorporates the scienter standard of the underlying “act

of international terrorism,” Mem. Op. at 9; thygaintiffs must allege that BNPP provided

2 \icarious liability is a form of secondary liability. SeeHalberstam705 F.2d at 47677 (describing
conspiracy and aiding and abetting as two bases for viedidhility and distinguishing them from liabilitipr a
primary act).

3 CongressSeptembeP016 amendments to the ATFArecognizing secondary liability under certain
circumstances, se8 U.S.C. 2333(d)(2rhave no bearing in this case because those amendmentpplplioa
persons injured on or aftS8eptember 11, 200&eMem. Op. at 11 n.3.
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financial services “knowing or intending” that the servita® to be used in preparation for, or in
carrying out” a terrorist attack]. at 15 (quoting 18 U.S.& 2339A(3).

Contrary to plaintiffs’ argument, the Coudid consider thie well-pled factual allegations
concerning BNPP’s conduct prior to the August 1998 terrorist att&ded. (accepting that after
the sanctions were imposeBNPP agreed to become the sole correspondent foarBudanin
Europe; Sudan’s central badkected all majorSudaneseommercialbanks to use BNPP as their
correspondent bank; BNPP established relationships with unaffiiated redian& BNPP
channedd transactions through these regional banks to circumvent U.S. sanetiohBNPP
processedlegal U.S. dollar transactions for Sudaror to the attackRs The Court found these
allegations insufficient, however, because plaintiffs did not plausitiggeathat BNPP knethat
Sudan or any Sudanese bank was acting as an agent of al Qaed& woasiyor thatthe ultimate
beneficiaries of any financial services provided would be a terrorishipagian. Id. at 15-19;

seealsoOwens 235 F. Supp. 3d at 99 (“Processing funds for Sudan [or Sudanese banks] is not

the same as processing funds for a terrorist organization or a tramist). The allegations that
plaintiffs highlight in their motion which describeSudan’s activities with terrorists throughout the
1990s seePls.” Mot. for Recons. at3-14, do not alter this conclusioh. Evenacceptingthat
BNPP was fuly aware of Sudan’s activities as a state sponsor aiserprior to 1997 “the fact
remains that [Sudan] is a government, and as such it has many legiigeateies, operations, and
programs to fund.” Rothstein 708 F.3d at 97. Plaintiffssimply cannot equate the transfer of

money to Sudan with the transfer of money to al Qa@ueens235 F. Supp. 3d at 99

4 These allegationdo not undermine the Court’s finding that “the complaintsdo@ contain any detaied
factual allegations that BNPP knew about [Al Shamal's] ssepaonnections to al Qaeda” prior to the biogs.
Pls.” Mot. for Recons. at 13 (quoting Mem. Op. at 16). é&dj@one of tese allegations eveafer toAl Shamal
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Finally, daintiffs attempt to relitigate their argument thiag¢y sufficiently pledcausation
SeePls.” Mot. for Recons. ati@3(stating BNPP is liable for thdédreseeableonduct” undertaken
in furtherance of the conspiracy to defeat sanctions); Opp'n-2828ame. In considering this
argument, the Courtfoundthat 82333s “by reason of” langage requires a showing of proximate

cause as thaterm istypically defined.” Mem. Op. at 1Zi{ing_Siegel v. SEC5® F.3d 147, 159

(D.C. Cir. 2010; Burnett v. Al Baraka Inv. & Dev. Corp., 274 F. Supp. 2d 86, 105 (D.D.C.R003)

The Court found plaintiffs’ allegations wanting because, as was tiRetlisteinandOwens the

complaint here containedno well-pled allegations that BNPP provided money directly to any
terraist group, thaary transactiorBNPP processdfor Sudan or Suhese banks was transferred

to al Qaeda prior to the attacks, or that Sudan would have been unable tal &¥aeta without

the funds that BNPP processeld. at 19. Plaintiffs fail to show that this ruling was clear error.
Instead, they largely repethe same allegations that the Cduas already consideredseePIs.’

Mot. for Recons. at-4l1 These include admissions from the June 2014 Consent Order between
New York State and BNPP, which provides that BNPP illegally circatedeU.S. sanctiongor

Sudan and Sudanese banks, as well as conclusory alegations that BNPP kni&wvésa
faciltating terrorist activity by processing transactions with Sudan andn&selabanks.
Repackaged here, these allegatinasietheless remain insufficientn sum, plaintiffs have failed

to convince the Court that dismissal of their ATA claims was erroneous.

> Compare, e.g. Compl. T 272 (“BNPP knew or should have known thatntiions of dollars in illegal
transfers to Al Shamal and Sudwere used to support, encourage, entice and make p ossibist itacks including
but not limited to the 1998 East African Embassy Attacksith, Rothstein 708 F.3d at 97 (allegations that defendant
“knew full well that the cash dollars it wasopiding to a statesponsor of terrorism such as Iran would be used to
cause and facilitate terrorist attacks” were “conclusory aliegs that do not meg&twombly's plausibility standard
with respect to the need for a proximate causal relationshigbrthe cash transferred by [defendant] to Iran and
the terrorist attacks by Hizbollah and Hamas that injurathiifs”).
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2. ATSClaims

Plaintiffs next claim thatthe Court’s failure to apphHalberstamto their ATS claims
warrants reconsiderationSeePIs.” Mot. for Reconsat3n.2,18 n.7. This argument fails for two
reasons First, plaintiffs agreed in their opposition BNPP’smotion to dismiss that international
law, not Halberstan® provides the applicable legal standards for their ATS clairBgePlIs.’
Opp'n at 4546 A motion for reconsideration iBot “an opportunity fora party to reltigate an
issue that was or should have been raised at an earlier stage in thenltigaPaleteria La

Michoacana, Inc. v. Productos Lacteos Tocumbo S.A. De, GVF. Supp. 3d 60, 72 (D.D.C.

2015) Singh v. George Washington Uni383 F. Supp. 2d 99, 101 (D.D.C. 2Q05)

Moreover plaintiffs are incorrect thahe Court should have appliddialberstamto their
ATS claims In this Circuif secondary liabilty claims under the ATS are evaluated under

international law, not common lawSeeMem. Op. a7 (citihg Doe v. Exxon Mobil Corp., 654

F.3d 11,33 (D.C. Cir. 2011)(holding that for ATS claims, “[tlhe court . . . looks to customary
international law to determine the standard for assessing aiding and alzddiihg)l, vacated on
other grounds527 F. App’x 7 (mem))’ This Court relied on the same authoritative international

law sourcesdentified ty the D.C. Circuit,seeExxon Mobil Corp., 654 F.3d &3-34, to define

the elements of aiding and abetting liahilitgeeMem. Op. at 2429 (inding anaider and abettor

must knowingly and substanlalassistin the principal violation of the law of nation® The

6 Halberstanmwhich concerned claims broughtunder the common law ddigtdct of Columbia, does not
invoke or refer tacustomary international lawZ05 F.2d at 47879.

" As a practical matter, the standdimisaiding and abetting under common law and internatianedlverlap
Seebxxon Mobil Corp, 654 F.3dat39 (“For all practical purposes, we agree with appellantshbattandard under
federal common law applies inasmuch as the parties stiggedifferences between it and the standard under
customary international law."Halberstam705 F.2d at 477 (redring, inter alig that the defendant “knowingly and
substantially assistthe principal violationHere of course, the Courtfound plaintiffs’ clairls ofailed to establsh
aiding and abetting liability undéne Halberstanstandard Mem. Op. at 32.

8 Plaintiffs statethat the Court erred by relying on the Second Circuit’sdarahfor aiding and abetting
liability underthe ATS that was expressed in Presbyt@faurch of Sudanv. Talisman Energy, Ji582 F.3d 244,
258-59 (2d Cir. 2009), insteaxrfthe standard adopted by the D.C. CircuExon Mobil Pls.’Mot. for Recons. at
3n.4. Notso. The D.C. Circuit disagreed with the 8é€rcuit’s inclusion of a “purpose” element(i.e., reqgir
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Court then appliedhat standardnd found plaintiffs had not sufficiently pled that BNPP aided and
abettedhe terrorist attacks on the U.S. embassiet.29-30. Plaintiffs’ oft-repeated contention
that BNPP should have known or that the attacks were “reasonably foresasadiaply

inadequateto satisfy this standardSeeMastafa v. Austl.Wheat Bd. Ltd. No. 07 CIV. 7955

(GEL), 2008 WL 4378443, at*(S.D.N.Y. Sept. 25, 2008fThe knowledge element of aiding
and abetting requires that a defendant have ‘actual knowledge’ #hatsiisting in the tortious
conduct,” and “allegations .. that a bank ‘should have knolj/nwil not suffice”).® Hence the
Court applied the correct lawhen it dismissedhe ATS claimsandthere was no clear erréf.

3. Common Law Claims

Finally, plaintiffs contendhatthe Courtignored ormisapplied Halberstamin dismissing
their common law claims SeePls.” Mot. for Recons. at 12, 485. Plaintiffs are incorrect that
“[tthe Court rejecteHalberstamas the governing standard in this caskl’at 22. The Court
relied onHalberstanfor the relevant common law standards for conspiracy and aiding and abetting
liability, but ultimately concluded that plaintifisadfailed to plausibly alege thogbeaies. See
Mem. Op. aB1-32. The Court foundhat plaintiffs’ conspiracy clainfailed because allegations

of a conspiracy to evade addfeat sanctions are not sufficient to establish conspiracy liakdity f

the aiderand abettorto share the same purpdbe rincipal) for aiding and abetting liability. Exdtobil Corp,
654 F.3d at 35839. This Court did not apply a “purpose” standard; instead, jiliad the knowledge standard
recognized by the D.C. Circuit Bxxon Mobil SeeMem. Op. at 29 (“Defedhants must ‘know that their acts assist
the commission of the principal offense.” (quotiBae v. Exxon Mobil Corp.No. CV 011357(RCL), 2015 WL
5042118, at *10 (D.D.C. July 6, 2015)).

° See als®@oe v. Drummond CoNo. 7:09CV-01041RDP, 2009 WI9056091, at*11 (N.D. Ala. Nov. 9,
2009) (“[T] hePinkertondoctrine—pursuant to which conspirators may be held liable for acts-oboepirators that
they did notintend, but which wereasonably foreseeablds not universally reagnizedunder internatioal law,
and therefore it may not be a basis for liability underAS” (citation and internal quotation marks omitted)).

10 Plaintiffs take issue with the Court’s finding that thaiiefd to plead a violation of the law of natidors
extrajudicialkiling. Pls.’ Mot. for Recons. at21n.9. Butit is beyoisgdte that plaintiffonlypled two violations
in the complaintseeCompl. 111 252292 (alleging the attacks constituted a crime against humanity&imgyed the
rights ofambassadorghdfailed to include a violation for extrajudicial kiling. Becau‘a party cannot amend its
pleadings by its briefs in opposition to a dispositive rmtiblajjar-Nejad v. George Washington Uni@73 F. Supp.
2d 1,11 (D.D.C. 2012Yhe Court did not err whenhdid not consider this argumengeeMem. Op. at 27.
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terrorist attacksand there were no plausél allegations that BNPP acted in furtherance of a
common plan with any terrorist organization, or that BNPP, Sudan, and dh @a&ee mutually
dependent on one anotheld. Plaintiffs aiding and abetting claimvas deficientbecausehe
complaint failed to plausibly allege that BNR#&d the requisite knowledge or provided substantial
assistance to the terrorist attacks on the U.S. embasddsat 32.

Plaintiffs disagreewith the Court’'s application dflalberstam In Halberstam the court
found the livein partner of a burglar civily liable, as a-conspirator anénaider and abettor,
for a murder which occurred during the course of a burgl@®b F.2dat 474. The partner had
actual knowledge of the ongoing tortious actiaiyher companion and she provided substantial
assistance to directly further the continued success of thelllicijlary schemeld. at 486 (the
partner “knew full well the purpose of the [burglar’s] evening foraghe Was a wiling patner
in his criminal activitie$ and“knowingly” facilitated the sale of stolen goddsrhe court inferred
an agreement between the two, as necessary to impose conspiracy liadigl on their direct
contact, “symbiotic” activitiesandperformance of “parts of the ilegal operation together at the
same location,”andbecause theartner’s‘continuous participation reflected her intent and desire
to make the [criminal] venture sua®’ Id. at481, 4&-88. In contrast, here plaintiffs failed to
plausibly allegethat BNPPdirectly funded any terrorist grouppad knowledge of Sudan’s use of
BNPPprovided funddo sponsoterrorist activities or knewthat BNPP’s conduct actually enabled
the attacks.For those reasons, the Court found the comparisétaiterstanflawed Mem. Op.

at 32. Plaintiffs’ mere disagreement with the Court’s conclusion ltaberstandoes not present

1 Plaintiffs fail to address the Court's dismissal of giging and abettintheoryin theirmotion Instead,
for the frst time in their reply brief, they citBassiv. Patter?008 WL 4876326 (D.D.C. Nov. 12, 2008x case
involving the question whether an individual could be halild as an aider and alwetfor a skirmish outside of a
bar—andrestate many adhe sam@rguments thahey raised in earlier submissions. Pls.” Replt.’ Reply[ECF
No. 36] at 16-18. That approach does nobnvince the Court that it erred whemegjected plaintiffs aiding and
abetting theory



facts analogous to those hademately does notwarrantreconsideratiod? SeeSingh 383 F.
Supp. 2dat 102.

B. Request to Amend the Complaint

In the alternative, plaintiffs request leave to amend their complRiist. Mot. for Recons.
at2, 26 Federal Rule of Civil Procedure 15(a) provides that a district court tkticely give
leave [to amend] when justice so requires:ed. R. Civ. P. 15(a)(2). However,to receive the
benefit of this standard in this Circuttne mustfile a motion for leaveo amenda complaint

accompanied by a copy of the proposed amended compRalins v. Wackenhut Ses., Inc.,

703 F.3d 122, 130 (D.CCir. 2012); L. Civ. R. 15.1 (“A motion for leave to file an amended
pleading shall be accompanied by a copy of the proposed pleading as amgbd€&il” R. 7(i)
(same). Plaintiffs request here neither included a proposed amended complaint nor @herwis
indicated that they would be able pausibly allegefactsthat would state a claim for relief.
Plaintiffs’ cursory request to amenetonsisting of a singlsentenceepeated at the beginning and
end of their motior-does not constitute a moticilo amendwithin the contemplation of Rule
15(a). SeeRolins, 703 F.3d at 130[A] bare request in an opposition to a motion to disriss
without any indication of the particular grounds on which amendment is sedgbts not

constitute a motion within theontemplation of Rule 15(a);”Mouzon v. Radiancy, Inc.309

F.R.D. 60, 64 (D.D.C2015) @denying plaintiffs request to amend because it “was limited to a
single sentence in the conclusionf plaintiffs’ opposition to the motion to dismiss)Plaintiffs’

deficient request for leave to amend wherefore be denied.

12 plaintiffs’ request for oral argumergteePls.’ Mot. for Recons. at 2, will be denied as moot.

10



CONCLUSION

For theforegoing reasons, plaintiffs have failed to convince the Court thabrbmitted
clear errorwhen it dismissedheir ATA, ATS, and common law claims. Plaintiffs’ motion for
reconsideration is therefore denieBlecause plaintiffs have failed to follow the law of this Circuit

in requesting leave to amend, that request wil also be denied.

Is/
JOHN D. BATES
United States District Judge

Dated: Januaryll 2018
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