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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MARY CHAMBERS, individually and on
behalf of those similarly situated,

Plaintiff,
V. Civil Action No. 15-2013 (JDB)
NASA FEDERAL CREDIT UNION,

Defendant.

MEM ORANDUM OPINION

Plaintiff Mary Chambersassertghat defendantNASA Federal Credit Uniommisled her
about its policy on overdraft fees. According to Chambers, the Credit Union gdomistwo
contractual agreements to impose overdraft fees only on debit transahtionsverdrew the
“actual balance’in her acount. Instead, the Credit Unioimposed overdraft fees on debit
transactions that overdrew her “available balance.” This alleged euvialir isthe foundation of
Chambers complaint and, she contends, supports claims arising under the common law, state
consumer protection statutes, and federal regulation. But Chambers hasquettedyleallege d
her premise. Under tregreementinambiguous language, the Credit Union informed Chambers
that her available balance would be used in imposing overdraft fees. MostnabéZhaclains,
therefore, will be dismissedHer claims can proceed only insofar st alleges that the Credit
Union failed to give her the form necessary to secure her consienbte@rdraft program.

BACKGROUND

Overdraft fees have garnered a significant amotiattention in recent years, from federal

regulators private litigants and the courtsHistorically, financial institutions imposed overdraft
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fees in limited circumstances, as an exercise of their discretion. Whestomeu attempted to
make a payma by check, but full payment of the check would overdraw the customer’s account,
the financial institution would determine, on a cagease basis, whether to pay the check
anyway. SeeElectronic Fund Transfers, Final Rule, 74 Fed. Reg. 59,033, 5N\@R3 17, 2009).

If it elected to do so, it might also impose an overdraft fde More recently, however, financial
institutions beganexpanding and automating their overdraft progras@metimes resulting in
significant unexpected fees for consumelsl. Rather than limiting overdraft fees to check
transactionghat the financial institution had decided to pay into overdfimeincial institutions
began imposing fees automatically onATM withdrawals, debit card transactions, online
transactionsand other transactions that overdrew the customer’s acddurthese changes were
unwelcome to many customerBecause customers often used checks to pay important bills, they
generally preferrefinancial institutions to paghecks that overdrewheir accounts, even if dlb
payment resulted in an overdraft fdd. at 59,034. But atomers generaly preferred that ATM
and debit cardtransactions, which were often less imppstantd simply be declined in the event

of overdratft. Id. at 59,03435. Many customergvere unaware that they couittur overdraft fees

for ATM or debit card transactiorat all until they incurredsignificant (and uexpected)ees Id.

at 59,035.

In 2009, the Federal Reserve promulgatedulegions intended to “ass$iconsumers in
understanding how overdraft services provided by their institutions operate andite #nag
consumers have the opportunity to limit the overdraft costs associated WthaAd onetime
debit card transactions here such services do noteat their needs.”ld. Thoseregulations
(referred to throughout as Regulation E) require financial institutienseture a customer’'s

“affirmative consent” before charging overdraft fees on ATM ortone debit card transactions.



See1?2 C.F.R. 81005.17(b). Affirmative consent must be secured through optin notice,
“segregated from all other information, describing the institution’'s owiérdmervice.” Id.
§81005.17(b)(1)()). The optin notice mustalso be “substantially similar’to a model form
developed by the Federal Reserve after several rounds of consommenehensiortesting. Id.
§ 1005.17(d); 74 Fed. Reg. 59,036.

But the optin requirement and model form havet riispelled all the controversy and
confusion surround@ overdraft fees. Even afterthese amendments fegulation E some
financial insitutions have failed to discloséhe balance calculationmethod that they use to
determine whether a transaction results in an overdffbadly speakingthere are two such
methods. The ledger or actual balance method “factors in only settled transaicticalculating
an account’s balance.” Consumer Financial Protection Bureau, Supervighiights 8 (Winter
2015). The available balance method, amdther hand, “calculates an account’'s balance based
on electronic transactions that the institutions have authorized (and teeasdabligated to pay)
but not yet settled, along with settled transactions. An availableckaklso reflects holds on
deposits that have not yet clearedld.; seeAm. Compl. [ECF No. 16] 17 (adopting these
definitions). When financial institutions fail to disclose which method they usketermine
whether an account is in overdraft, customers can be misled or deceBi®B,Supervisory
Highlights at 8. A number of private lawsuits haameadybeenbrought based on allegations of

that kind. Seeln re: TD Bank, N.A., 150 F. Supp. 3d 593 (D.S.C. 2015) (MBunter v. United

Fed. Credit Union 2016 WL 3457009D. Nev. June 22, 2016); Wodja v. Wash. State Emps. Credit

Union, 2016 WL 3218832 (W.D. Wa. June 9, 2016).
This case is anotherOn March 20, 2015, a delitardtransaction for $59.99 was posted

against Chambers’ actual balance of $67.74. Am. Conf2. fAlthough herctual balance was



sufficient to cover the transaction, apparently her available balanceotydsenause the Credit
Union charged her an overdraft fee of $32. Chambers alleges that the Credit Union promised
in its standard accourdgreementandthenin its federally required oph agreemento impose
overdraft fees for debit transactioosly when she overdrethe actual balance in her accoul.
116, seeAccount Agreement, Ex. 1 to Am. Compl. [ECF No. 16]; OpiAgreement, Ex. 2 to
Am. Compl. [ECF No. 16]. By imposing overdraft fees based on her availablecbahstead,
Chambers contends, the Credit Union has breatieske agreements, breached the implied
covenantof good faith and faidealing, ha®een unjustly enrichethasviolated state consumer
protection laws, anbdasfailed to comply withRegulation E

Chambers thus seeks to represent two claggesedit Union customersThe first, termed
the “Pogive Balance @ss,” would include customemsho incurred overdraft fees for debit
transactions when their actual balance was sufficient to cover the transd e even though
their available balance was notd. 126. The second, the “Regulation E Class,” wonddude
customes who were charged overdraft fawsATM or nonrecurring debit card transactiorefter
consenting to participation ime progranthrough the allegedly misleading eaptagreement.d.
Alternatively, Chambers pleads that she was negwen the opin agreementt all also in
violation ofRegulation E Id. 1 70; see alsd”l.’s Opp’'n [ECF No. 18] at 3B2. The Credit Union
has moved to dismisfor failure to state a claimarguing thathe account and ojit agreements
unambiguously provide that overdraft fees wil be based on the customer’s avadliEree.See
Def.’s Mot. to Dismiss [ECF No. 17].

LEGAL STANDARD

When considering a motion to dismiss under Federal Rule of Rxgitedure 12(b)(6)a

court must presume the truth of a complairfiactual allegations, though it is “not bound to accept



as true a legal conclusion couched as a factual allegatBal’ Atl. Corp. v. Twombly 550 U.S.

544, 555 (2007) (internal quotationarks omitted). The court then asks whether the facts alleged

suffice “to state a claim to relief that is plausible on its fadeshcroft v. Igbal 556 U.S. 662, 678

(2009) (internal quotation marks omittedOn a motion to dismiss, theourt consigrs ‘facts
allegedin the complaint, any documentsither attachetb or incorporated in the complairand
matters of which [theourt] may take judicial notice Mpoy v. Rhee, 758 F.3d 285, 291 n.1 (D.C.
Cir. 2014) (internal quotation marks omitted) Becausecopies ofthe account and ot
agreementsvere attached to Chambers’ complaimterediscussed frequently therein, and form
the basis for her claims, they will be considered in the discussion tbassfolChambers also asks
the Court to take judicial notice of a number of court orders and two reports by tie CEP
Pl’s Request for Judicial Notice [ECF No. 19]. The Credit Union does noteappbse Court
has considered those documents as well.

DISCUSS ON

Before turning to the merits, some preliemp matters require attentionThe fird is
whether the fedaily required opin agreemenis itself a contract. Chambers thinks the answer
is yesseePl.’s Opp’n at 1618, but the Credit Union disagresgeDef.’sReply [ECF No. 22] at
4 n.5. The Courtagreeswvith Chambers. In the optin notice, the Credit Union offers to pay
overdrafts on onéime debit card transactions in exchange for overdraft fegse OptIn
Agreement. When Chambers optedif she in fact did so), she acceptbat offer And it “is an
elementary prioiple of contract law that acceptance of an offer creates a binding contract.”

Cinciareli_v. Carter662 F.2d 73, 78 (D.C. Cir. 19813eeWodja, 2016 WL 3218832, at *2

(concluding that a similar ot agreement was a contracffhis conclusion idessmomentous

than it might initially seem, howeveihether or not the opt agreement is itself a contract, the



parties agree thasiterms areelevant vihen assessing the Credit Union’s right to impose overdraft
fees. SeePl’s Opp'n at 67 (“The two contracts which govern when NFCU may assess an
overdraft fee, the Account Agreement and the-l@pigreement, both contractually link the right
to assess overdraft fees to whether there are money/funds in the acdmmbtstd cover the
transaction.”);Def.’s Reply at 4 (“[R]Jeading the Ot Form in conjunction with the Membership
Agreement, there is no doubt what is meanthieytérms [of the contract].”).

The second preliminary matter concerns choice of [AMhen deciding statéaw claims
under diversity or supplemental jurisdiction, federal courts apply the ebivlaw/ rules of the

jurisdiction in which they sit.”"Mastro v. Potomac Elec. Power C447 F.3d 843, 857 (D.C. Cir.

2006) (internal quotation marks omitted). Under District of Columbia léne parties to a contract
may agree upon the law they wish to apply, so long as there is some reasdatidship with

the state specified. Ekstrom v. Value Health, Inc68 F.3d 391, 1394 (D.C. Cir. 1995)citing

Norris v. Norris 419 A.2d 982, 984 (D.C. 1980))Here, the parties have agreed that Maryland

law should govern the account agreemegeAccount Agreement at 7,9 Because the Credit
Union has branches in MarylargeeAm. Compl. 13, the Court will honor that choiceMaryland
law wil therefore apply to the account agreement and Chambers’ associatefoclareach of
the implied covenantof good faith and fair dealing arising out of that contract.

Things areless clear cut when it comes @hambers’other common law claims. She
contends thathe optin agreementwhich contains no choiegf-law clausemust be governed by
D.C.’slaw rather than Maryland’'sSeePl.’s Opp’'n at 16 & n.14Describingthe optin agreement
asmerely a “federallymandated forrrather thara contractthe Credit Union does not engage
with thatcontention SeeDef.’s Reply at 4 & n.5. Neither party argues that the cheafelaw

clause in thegeneralaccount agreemestiould be imported into the ept agreement. And for



good reasarthe optin agreement does not referto or incorporate that clé&aesgBode & Grenier,

LLP v. Knight, 808 F.3d 852862-63 (D.C. Cir. 2015) Holding that two agreements, exealte
contemporaneously between the same parties, were subject to diffextest law where one
contained a choice of law clse and the other was sient). In the absence of an applicable
contractual provision, the Court must apply the District of Columbidioice of law rules.

“The Districtof Columbia follows a modifiedinterest analysisapproach to choice of law.
Under this approach, the first step is to determine whethareaconflict exists—that is, whether
more than one jurisdiction has a potential interest in having its law dagpid, if so, whether the

law of the competing jurisdictions is differént.GEICO v. Fetisoff 958 F.2d 1137, 1141 (D.C.

Cir. 1992) (citing Fowler v. A & A Co., 262 A.2d 344, 348 (D.C. 1970))If there is no “true

conflict,” the Court applies D.C. law by defauld. If, on the other hand, there is a “true conflict”
between jurisdictions, thetime Court mustconsiderwhich of the relevant jurisdictions has the
“more substantial interest” in having its law appliedl, andthe mae significant relationship to

the litigation seeBode & Grenier, LLP808 F.3d at 864.In a breach of contracase, th latter

analysis involves consideration fafe factors: the place of contracting; the place of negotiation of
the contract; the place of performance; the location of the subject matter adrifnact; and the
domicile, place of incorporation, and place of business of the paiieqciting Restatement
(Second) of Conflict of Laws §88(2) (1988)).

Applying these principles, D.C.law niugovern the opin agreementAs an intial matter
D.C. and Maryland courts emplagmilar principles of contract interpretationrSeeNapoleon v.
Heard 455 A.2d 901, 903 (D.C. 198@Waryland law is the “source of the Distrsttommon law
and an especialy persuasive authority when the Distri@dmmon law is siletjt In the dsence

of a conflict, D.C. law should govern. Even if thereaisconflct, moreover, the available



information indicates that the District of Columbia has the more sulastanterest inand
relationship tothis litigation. Chambers is a resident of thestrict, and the Credit Union is
headquarteretiere. SeeAm. Compl. fP-3. The District surely has a substantial interest in
having its law applied tdisputes betweethese parties And the Court has no reason to believe
that the otheRestatementactors do not favor the District as welbeePl.’s Opp'n at 16 n.14
(contending thatontract formationthe relevant Credit Union branches, ahddebit transactions
at issuewere centeredhithe Districj. For all these reassnthe Court wil apply D.C. law to the
optin agreement and Chambers’ associated claim for breach of the ipiedanof good faith
and fair dealing arising out of that contract.

Although the parties do not dieéss the issud).C. law must also gover@hambers’ claims
for unjust enrichment and “money had and receive8€eAm. Compl. 161-66. Chambers
brief is ambiguous as to the law that she believes should. aSgigPl.’s Oppn at 35-36. The
Credit Union, for its part, appears to assume that Maryland law appliesRef.’s Mot. to Dismiss
at 21. But the Court reaches a different conclusiors digcussed abovd,there is noconflict
between D.C. and Maryland law on thesentdgithen D.C. law must applyAssuming a conflict
for the sake of argument appears that the District of Columbia again has the more substantial
interest inand relationship tdhe litigation betweenthese parties Although claims for unjust

enrichment might have more in commuaiith contract claims than tort¥jila v. InterAm. Inv.

Corp, 570 F.3d 274, 280 (D.C. Cir. 2009ourts haveeinded to treat them as torts @wice of

law purposessee, &., Intelect Corp. v. Cellco P’ship GR60 F. Supp. 3d 157, 177 (D.D.C.

2016). In conducting thathoice of lawanalysis,acourt must considethe place where the injury
occurred;the place where the conduct causing the injury occuittedd domicile, reidence,

nationality, place of incorporatiprand place of business of the partiaad the place where the



relationship is centeredd. (citing Restatement (Second) of Conflict of Law$4%)). Once again,
the available information pointgrimarily towardthe District. As Chambers and the Credit Union
are both located in the District, it is difficult to imagine ttme telationship and injuries underlying
this case wereenterecelsewhere.Hence D.C. law will apply to theselaims as well.
A. Breach of Contract
Having addressetthese preliminary matters, the Cowif now turn to the merits Tostate
aclaim forbreach of contract, Chambers must allege that the Credit Union oweddmgrectual

obligation and then breached i aylor v. NationsBank, N.A.776 A.2d 645, 651 (Md. 2001);

accordrrancis v. Rehmari10A.3d 615, 620 (D.C. 2015). Here, Chambers alleges that the Credit

Union promised to impose overdraft fees only when her actual balance whsamgufo pay a
particular debt transactionthen breached that promise by imposierdraft fees based on her
available balance insteageeAm. Compl. f15-16; Pl.'s Opp’'n at 9. The Credit Uniondenies
making such a promiseThe central question in this caseihe wheherthe Credit Union had a
contractual obligationto base overdraft fees soledn Chambers’ actual balance. That raises
issue of contract interpretation.

Maryland and D.C. courts interpret contracts objectively, giving eftetite clear terms
of agreements regardless of the intent of the parties at the time ofctdotraation. Myers v.

Kayhoe 892 A.2d 520, 526 (Md. 2006hdler v. Abramason728 A.2d 86, 88 (D.C. 1999). “If a

written contract is susceptible of a clear, unambiguous and defiigrstanding its construction

is for the court to determine.Wells v. Chevy Chase BankSB, 768 A.2d 620, 630 (Md. 2001)

(internal quotation marks and alteration omitteaycordFort Lincoln Civic Ass’nv. Fort Lincoln

New Town Corp. 944 A.2d 10551064 (D.C. 2008). Interpretation of an ambiguous contract, on




the other hand, presents questions of fact for the factfinBeeAnne Arundel @. v. Crofton

Corp, 410 A.2d 228232 (Md. 1980) Howard Univ. v. Best484 A.2d 958, 967 (D.C. 1984)

Itis the court’s role to determine whether a contract is ambiguous. wcbetambiguous
if t has more than one reasonable interpretatialhhough importantly, a contract is not

ambiguous simphbecause the parties do not agree about its meaBi@gnond Point Plaza Ltd.

P’ship v. Wells Fargo Bank, N.A., 929 A.2d 932,952 (Md. 2007);Washington Properties, Inc.

v. Chin, Inc., 760 A.2d 546, 548 (D.C. 2000). Under both Maryland and D.Chin&fdre, there

is a role for the Court in determining whether a party’s proffered intatjme of the contracts

reasonable SeeHeist v. Eastern Sav. Bank, FSE4 A.2d 1224, 1228 (Md. Ct. Spec. App. 2005)

(construing a contract at the motion to dismiss stage to avoid a conflie¢eretwo terms and so

that a specific term controlled a general o&)edirhman v. Ackerman, 76 A.3d 883, 89a

(D.C. 2013) $ams.

With these principles in mind, the Court turns to the language of the accmlgbtan
agreementsStartwith the optin agreement which, according to Chambers, “clearly governs [the
Credit Union’s] ability to assess overdraft fees for nonrecurring deatdtand ATM transactions.”
Pl’'s Opp'n at 17. In the ofih agreement, the Cdé Union explains that aroVerdraft occurs
when you do not have enough money in your account to cover a transaction, but we pay it anyway.”
OptIn Agreement. Under its standard overdraft practices, the Credit Ungady authorizes
and pays overdrafts on checks and automatic bil payments in exchange for oveedradftthe
amount of $32.1d. If the customer would like the Credit Union to pay overdrafts on “Elayy
Check Card purchaseas welthen the customer must opt ifd.

Both Chambersand the Credit Union contend that the plain language of thenopt

agreementavors their predrred interpretation The Credit Union thinks the word “enough”

10



invokes the concept of an available balance, because ‘if [a customer] hamey available to
use, there would not benough money in her account.”SeeDef.’s Mot. to Dismiss at 15.
Chambersinsists that the word “account,” unmodified by any talk of availability, must refer
insteado the actual balanc&eePl.’s Opp’n at 1#18. Inthe Court’sview, this dispute is resolved
by the opening paragraph of the-optagreement, whicineither partyappears tcite. There, the
Credit Union provides examples whena customer might find herself without “enough money
in [her] account to cover a transactieAsuch aswvhen she “inadvertently miscalculate[s] [her]
available balance,” or “when funds from a recent deposit are not availaDletIn Agreement.
By specifically invoking the phrase “available balance,” the-ioptagreementmakes cleathat
balance wil be used in calculating overdrafts and impofag. There is no competing reference
to an actual or ledger balancélnderthe terms of the oph agreementthen, overdraftsare a
function of the available balance; when the Credit Union pays an overdraft, thex@umust pay
an overdraft fee.

The Credit Union’s standard account agreenadstd establishethis connection between
the customer’s available balance and overdraftse debit transactionst the center of this case
are governed by the account agreement’s provision on “Electronic Funds TrarSésAccount
Agreement at 29 (definitions of “EFT Service(s)” and “Cardlj a sectionpartially titled

“Available Balanceso Make Transactions,” ¢hprovisbn provides: “You authorize us to charge

the account you designate for each Transaction and you wil have sufficiermtecblfinds
available in the account for that purpose.” Account Agreement at BE1J(i) (emphasis added)

If, on the other handahy Transaction you request exceed$tiance of available collected funds

in the account either at the time you request the transaction or at aryniatéhat your account

is scheduled to be debited, we need not make such Transaction and wil rale b ligou if we

11



don't.” Id. (emphasis added¥ee alsad. at 32, TH(1)(f) (The Credit Union “wil NOT be liable”
for declining to make a transaction if the customer did “not have enough mondgbl@viainds)
in [the] account to make the Transawcfiy). Finally, if the Credit Union elects to pathe
transactioranyway “an overdraft will be createdld. at 34, TH(1)(i)). Like the optin agreement
these provisionsunambiguously link overdrafts to the available balanc&/hen a customer
requests debit transaction, she must have a sufficient available balance to fashit does not,
and if the Credit Union decides to pay the transaction anyway, an overdraft wrnitdted.And

it is the overdraft that results in overdraft fe€bus farjt seemsthere is no support for Chambers’
theory that the Credit Union promised to impose overdraft degson debit transactions that
overdrew her actual balance.

Chambers suggestsoweverthatthe Credit Union may beeading too much into the webr
“available’, used repeatedly in the provisions abovBerhaps her entire actual balance was
“available” under the agreements, such #may overdraft fees needed to be based on her actual
balanceafter al SeePl.’s Opp’'n at 11. But thatargument is unpersuasivdt is true that lie
agreementslo not contain a comprehensive definition of the available balancen Bw“Funds
Availability Disclosure,” which “describes [the customer’s] abilitp withdraw funds [from
transaction accounts],” the Credit Union maklesr that not every dollar in a customer’s account
is immediately“available” for withdrawal. Account Agreement at 8gdd. 25-29. For example,
funds from U.S. Treasury checks or checks drawn on Credit Union accourdasddable” within
one business day of their depogd. at 26. Funds from other sourcelspwever,such as deposited
checks totaling more than $5,000 on any one day, may be unavailable for up to seven business
days postleposit. Id. at 27. When the acount agreement refers to “available” funds, it must be

referring toa subset ofunds unencumbered by such restrictiefexactly the type of restrictions

12



that can creat@divergence betwedhe actual and available balargia the first place SeeCFPB,
Supervisory Highlights at 8An available balance also reflects holds on deposits that have not
yet cleared).

Relatedly, Chamberdakesissue withthe funds availability disclosure itself. Nowhere,
Chambers contends, does the agreement disclose that funds earmarked for periting de
transactions wil be unavailableSeePl.’s Opp’n at 14. But evemssumingthat is true, it brings
Chambers no closer identifying a promise by the Credit Union to impose overdraft teds on
debit transactions that overdrew laetual balance-a necessary element of her claim.

Chambers’ last argument is focused on a section of the account agreemenssaiérm
Condtions. The relevant language is as follows:

Orders
We are not obligated to pay any order presented against your
account if the balance in the account is insufficient or uncollected.
Also, we may refuse to honor any order. as otherwise specified
in this Agreement or in our Funds Availability Disclosure. In our
sole discretion, we may pay an order even if the balance in the
account is insufficient or uncollected .In all cases where an order
is presented against insufficient or uncollected fundigther or not
we pay it, you must pay a fee. From time to time, we may offer a
program that will cover overdrafts.
Account Agreement at 11,00(3). This section, which applies to af Chambers’ accountsge
id. at 10, provides that overdraft fees wil be charged when “an order is presentedt agai
insufficient or uncollected fundsjil. at 11, YD(3). Because this phrase lacks any reference to
availabilty, Chambers arguedt finally reveals a contractual promidey the Credit Union to
impose debit transaction overdraft fees based solely on her actual b&@setd.’s Opp’n at 10.
The Court disagreesThis sectin does not, as Chambers would hayeiriambiguous ly

require use of the actual bal@nc What ismore readingthis clause in contextChambers’

proffered interpretation is unreasonablhe sufficiency of funds in an account must be assessed

13



by reference to either the actual balance or the available balance. By aogulsg dfthe actual
balan@ here Chambers encourages the Court to interpret this section attleintagreement’s
generallerms and Conditionso as taconflict withits provisions governing debit transactions and
with the optin agreementwhich as discussed aboveoth requie use of the available balance.
See Account Agreement at 33, M(1)(i) (instructing customeysin a section partialy titled
“Available Balances to Make Transactionsg’ have “sufficient collected funds available in the
account” to complete the requestezhsaction); Optn Agreement (“With Account Guardian we
may approve everyday Check Card purchases when you don't have sufficient funds in your
accourk—such as times when you inadvertently miscalculate your available balance .

“There is a wekstablished rule of contractual construction that where two provisions of
a contract are seemingly in conflict, they must, if possible, be coddtresffectuate the intention
of the parties as collected from the whole instrumémg, subject matter of the agreemehg

circumstances surrounding its execution, and its purpose and deSlgem! v. DeVries213 A.2d

742, 744 (Md. 1965)see alsdbdelrhman 76 A.3d at 891 Conflicting provisionsshoutl also be

construed so thapecific provisions contrajeneral onesSeeFed. Ins. Co. v. Alistate Ins. Co.

341 A.2d 399, 407 (Md. 1975Abdelrhman 76 A.3d at 891.Here, that means giving precedence
to the clearer, more specific terms of the account agreempruigsions govering debit
transactions anthe optin agreement The accounagreementtself seemsonsistentwith that
approach.As contemplated by théerms and Conditions, the Credit Union has offered a “program
[to] cover overdrall,” Account Agreement at 11,¥(3), asembodiedin the optin agreement.
The latter’sspecific and unambiguous provissoshould be given effect.

Chambers contendbat the Credit Union promised itopose overdraft fees amly those

debit transactionthat overdrew her actual balanc®&ut her contention draws scant support from

14



the express terms of the agreemeAsthe Credit Union points out, neither agreement ever refers
to the “actual’ or “ledger” balance. Def.’s Reply at 5. Chambers contbatthe same is true of
the phrasedvailable balance.” Pl.’s Opp’'n at 2. But si'ewrong. The agreements not only use
the phrasg but use itin critical provisions dealing specifically with overdsafand debit
transactions-the subject matter of ith case Having reviewed the agreements and the parties’
briefs, te Court cannot locate the promise that Chambers now seeks to enforce. To déng, contr
the relevant agreemerisambiguously convethatthe Credit Unionwill impose overdraft fees
on debit trapactionsthat overdraw thewvailable balancel Chambers’ breach of contract cfai
will therefore be dismissedBecause most of her remaining claims are premised amisike n
reading of the agreementbeymust be dismissed as well.
B. Remaining Common Law Claims

First up is Chambers’ claim that the Credit Union breached the impednant of good

faith and fair dealing. In Maryland, such claims are best viewed a®merel of a breach of

contract claim, rather than as a separate cause oh.a&eeMount Vernon Properties, LLC v.

Branch Banking & Trust Cp907 A.2d 373 38182 (Md. Ct. Spec. App. 2006)Although the

Maryland Court of Appeals has not traced the outer contours of the implied covseeeaRblek v.

J.P. Morgan Chase Bank, N,86 A.3d 399, 416 (Md. 2012), the duty genergfyohibits one
party to a contract from acting in such a manner as to prevent the othergarpefforming his

obligations under the contract,” E. Shore Markets, Inc. v. J.D. As$dd. Pshig 213 F3d 175,

! Faced with allegations similar to Chambers’, other fedksalict courts have denied motions to dismiss
after concluding thattherelevant agreements were ambigegarsling whether the actual or available balance would
be used to determine ifan accowas in overdraftSeen re: TD Bank, N.A,. 150 F. Supp. 3d 593, 6224 (D.S.C.
2015) (MDL); Gunter v. United Fed. Credit Unip2016 WL 3457009, at *38 (D. Nev. June 22, 2016); Wodja v.
Wash. State Emps. Credit Unidi916 WL 3218832, at *B3 (W.D. WaJune 9, 2016). Because those courts were
interpreting different contracts than those at issue Hegersuasive value of their opinions is somewhat limited.
The Court has considered the reasoning in those opibmitisgoes notthink that thegpompel a different outcome
in this case.

15



182-83 (4th Cir. 2000)(internal quotation marks omitted)Absent special circumstancethe
implied covenantdoes notimpose newobligations on the partiethat are not contained in the
contract itself. Polek 36 A.3dat416 Thus, it is “difficult to envision” how a party could breach
the implied covenant when acting in accordance with the terms of the coreaitlargolis v.

Sandy Spring Bank, 110 A.3d 784, 796 (Md. Ct. Spec. App. 2@%)prd1899 Holdings, LLC

v. 1899Ltd. Liab. Co, 568 F. Appx 219, 228n.8 (4th Cir. 2014) Here, Chambers has not alleged

that the Credit Union prevented her from performing any duties under the agree#fuashtshe
cannot invoke the implied covenant to require the Credit Union to do what the aanduwoyitin
agreemerstdo nof i.e., base overdraft fees on her actual balar€eus, under Maryland law, this
claim must be dismissed.

Chambers’claim alsofails under D.C. law. In the District of Columbia every contract

includes an implied covenant of good faith and fair dealidgight v. Howard Univ, 890 A.2d

194, 201 (D.C. 2006). “To state a claim for breach of the impled covenant ofagbodnd fair
dealing, a plaintiff must allege either bad faith or conduct that israsbiand capriciost”

Allsworth v. Howard Univ, 60 A.3d 749, 754 (D.C. 2013)As in Maryland, in the District of

Columbia parties do not breach the impled covenant “by faiing to do something they had no

obligation to do” under thewritten agreementBrown v. Sessoms774 F.3d 1016, 1025 (D.C.

Cir. 2014) The Credit Union had no contractual obligatidiereto base overdraft fees on
Chambers’ atualbalance. Its failure to do so, therefore, isimdiad faith, arbitrary, atapricious.
Under D.C. lawthen,Chambers’ claim for breach of the implied covenant of good faith and fair
dealing must also be dismissed.

NextareChambers’ claims for unjust enrichment and “money had and re¢ewaith,

as discussed above, are subject to D.C. lthough shepleads these as two separate claims, the
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theory underlying them is basically the same: that no one ought to unjustly enricl hintke

expense of anotherSeeChase Manhattan Bank v. Burdet89 A.2d 494, 49h.8 (D.C. 1985)

Under D.C. lawunjust errichment occurs wheaplaintiff confeisa benefiton the defendanthe
defendnt retains the benefit, andder the circumstances, the defendargtention of the benefit

is unjust. In re APA Assessment Fee Litig766 F.3d 39, 4516 (D.C. Cir. 2014) Chambers

charges the Credit Union with only oadegedly unjust act: promising to use her actual balance
when imposing overdraft fees, but using her available balance in&egdnce again, Chambers
cannot showhe existence of such a promisénd without one, there is no injustice, atidis

Chambers’unjust enrichment laim fails. SeeWhiting v. AARP, 701 F. Supp. 2d 21, 332

(D.D.C. 2010) (“Having already found that there was no breach of contract and no
misrepresentation .. [plaintifff canrot preval on her unjust enrichment claim against
[defendant].”).
C. D.C. and Maryland Consumer Protection Acts

Chambers’ claims under the D.C. and Maryland Consumer Protection gact®at on her
allegation that the Credit Union promised to use one balaatculation method but secretly used
another SeeAm. Compl. 1164, 60;see alsdPl's Opp’n at 34 ¢harging the Credit Union with
“inadequate disclosure of the type of balaneé&ulation to be used to determine overdraft
transactions”)jd. at 34-35 (dleging that the Credit Union offered an overdraft program based on
the ledger balance but actualy operated the program using the available bal&heelredit
Union apparently does not object to Chambers bringing claims under both state consumer
protedion statutesit the same time The Court is less certain that is appropriazeMargolis v.

U-Haul Int'l, Inc., 818 F. Supp. 2d 91, 1807 (D.D.C. 2011) (applying choice of law rules to
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choose between D.C. and Maryland consumer protection law). In any beeatise the Credit
Union engages with both claims on the merits, the Court will do the same.

Maryland consumer protectiolaw forbids “unfair or deceptive trade practice[s],” Md.
Code, Com. Law 83-303, a termspecifically defined to includevarious types of false statements
and representationsee, e.g.id. §13-301(1) (prohibiting false statements with the capacity or
tendency to deceive or mislead consumads) 13-301(3) (prohibiting the omission of a material
factif the omission teis to deceive). D.C.’s consumer protection law prohibits similar clagse
false statementsSeeD.C. Code 88-3904(d) (naking itunlawful to represent that a service is of
one model when it is of another; §828-3904(e) (naking it unlawful to misr@resent a material
fact which has a tendency to mislead); §283904(f) (naking it unlawful to fail to state a
material fact if such failure tends to mislead).

Here, Chambers has not adequately alleged a misrepresentationssionby the Credit
Union. Her only attempt to do so rests on the same arguthahshe has advancetewhere—
that the Credit Union promised the account and ot agreementto charge overdraft fees only
when she overdrew hactual balanceThat argument, of cose, ha beenrejected. The relevant
agreements unambiguously disclose that overdraftvieekl be imposed on debit transactions
that overdrew her available balanc&his is not a case, therefore, where the Credit Union has
engaged in deceptive behavior bylifgi to disclose which balance calculation method it uses
whenassesag whether an account is in overdraftf., CFPB, Supervisory Highlights at 8In
the absence any misrepresentation, Chambers’ claims under the D.C. and Maryland Consume
Protection Acts must be dismissed&eeWhiting, 701 F. Supp. 2d at 290 (dismissing claims
under the D.C. Consumer Protection Act where the relevant agreemestanaenbiguou)s

Margolis, 110 A.3d at 793 (“Because we have concluded that the bank adequately disclosed its
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practice of batciprocessing ATM and POS transactions, we reject [plaintiff’'s] cadotenfunder
the Maryland Consumer Protection Act] concerning the alegedtipe of charging fees on
accounts with positive balances.”).

D. Federal Regulation of Overdraft Fees

Finally, Chambers allegebat the Credit Union has failed to secure her affirmative consent
to participate in its overdraft progranm violation of Regulation E SeeAm. Compl. 1169-70;
see alsd2 C.F.R. 81005.17(b) She pleadsiternative theories in support of this clailer first
theory is that the oph agreement between her and the Credit Union was ineffective because it
did not accuratgldescribe the Credit Union's overdraft servicBeeAm. Compl. 168. Her
second is that she never opted intoGhedit Unions overdraft program at albecause the Credit
Union never provided her with the required forid. §70. Chambers’ first tlury fails, but her
second survives.

Before imposing overdraft fees oATM or onetime debit transactions, a financial
institution must provide the consumer with a notice, “segregated fromhak otformation,
describing the institution’s overdraft see,” and obtain the customer’s affirmative consent to
participate. Seel2 C.F.R. 81005.17(b). The noticenust be “substantially similar” to a model
form that wasdrafted by the Federal Reserve after several rounds of consumer telsting.
§1005.17(d); 74 Fed. Reg. at 59,036hambers has only one problem with the notice issued by
the Credit Union, and it is a familiar one: “the -eptnotice did not describe [the Credit Union’s]
overdraft service because, instead of assessing ovemeafbfised on the ledgealance method,
its service is based on the availab#dance method.” Pl’s Opp’at 24. The premise, of course,

is that the opin agreement describes an overdesdtvicecentered on Chambers’ actual balance.
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As discussed abeyhowever, thipremise is faulty. The Credit Union’s opin agreement
adopts the model form’s definition of an overdraft, explaining thabtwartiraftoccurs when you
do not have enough money in your account to cover a transaction, but we pay it. argoragare
OptIn Agreementwith 12 C.F.R. Pt. 1005, App. A (‘A Model Consent Form for Overdraft
Services 8005.17). The parties spill much ink disputing whether this language, viewed in
isolation, refers to the actual or available balanSeeDef.’s Mot. at 15-17; Pl’s Opp’'n at 24
28; Def.’s Replyat10-13. But the Court need not settle that dispute, because timeagpeement
does not use this language in isolatiolm an introductory paragraph not contained in the model
form, the opin ageement provides examples @fuations that might result in averdraft2
These examples“when you inadvertently calculate your available balance” or “when funds from
a recent deposit are not availableéxplicitly make overdrafts a function of treustomer’s
available balancelf the Credit Union’s aimwas tosecure Chambers’ affirmative consent &or
overdraft program based tier available balanc#henthe optin agreemenivas effective.

But only if Chambers actually executed it, of cours€hambers has alleged, in the
alternative, that the Credit Union violatdRegulation By faiing to provide her with an ot
notice before imposing overdraft feest@r onetime debit tansactions. Am. Compl. AD. Under
Federal Rule of Civil Procedai8(d)(3),Chambers is entitled to plead inconsistent facts in support

of inconsistent theories of recovery, so long as she is “legttimately in dsubtwhat the evidence

2 Regulation E discourages financialinstitutions frdraially adding language to eiptagreements based
on the modelform. The regulationitself prohibits thaugion of “information not s pecified or othesgipermitted
by” the regulation’s terms. 12 C.F.R.1805.17(d);see alsdd. 1005.17(d)(6) (“Permitted modifications and
additional content”). In promulgatingis sectionof Regulation E, the Federal Reserve plainly wantednopt
agreements todshort and cleaSeeFinal Rule, 74 Fed. Reg. at 59,047 (noting that theatfodn was edited to
make it “shorter and cleareri}f. at 59,048 (describing efforts to “eliminate unnecessaguiage”);d. at 59,048
49 (expressing concern that additional language migakérthe form lengthy,” “confuse customers,” or “diminish
[their] understanding”). This is not a case where plain&f demanded significant additional explanation of the
financialinstitution’s overdraft program; Chambers’ claijpéeds entirely upon her actuargusavailable balance
theory. It is worth noting, however, that a plaintiff aifeggthat a financial institution had provided inadequately
detailed information in the oph agreement would have to grapple with these regulatomigions.
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will show.” Harris v. Koenig 722 F. Supp. 2d 44, 54 (D.D.C. 2010). Ishertfootnote, the

Credit Union suggesthat Chambers should be prohibited from pleading this alternative factual
scenario, because a ‘reasonable inquiry” would dispel any legitimate donldt \&thether she
executed the oph agreementSeeDef.’s Reply at 131.8. But the Credit Union has not cited any
cases puttinghis principle into practice, nor offered any concrete reasquoéstionthe sincerity
of Chambers’ doubt.Chambers, thereforaill be permitted to plead that she never entered the
Credit Union’s opin agreement.

Becausdhis alternative factual allegation appears to hbgen made only in support of
Chamberstlaim that the Credit Union has violat&kgulation Eit does not affechie disposition
of her other claims abovelndeed, thosether claims seem to assume a factual world where
Chamberdhas entered both agreemen@ompareAm. Compl. 22 (noting when discussing her
breach of contract clainthat Chambers “upon information and belief,” opted into the Credit
Union’s overdraft prograjrandid. 140 (raising both agreements in her cause of action for breach
of contract),with id. {70 (noting Chambers’ alternative factual allegations when discussing her
claim under Regulation )Esee alsd’l.’s Opp’n at 3132 (raising her alternative factuglegation
only in support of her claim under Regulation. Eyhambers’ alternative factual allegations will
suffice, however, to defeat the €iit Union’s motion to dismiss hé&tegulation Eclaim. If the
Credit Union failed to provide Chambers with the-iophotice butenrolled her in its overdraft
program anyway, then it woularguablyhave violatedRegulation E As to this theorytherefore,

the Credit Union’s motion to dismiss must be degied.

3 There is also some lingering uncertainty regarding oaftriires on ATM transactiondn herputative
Regulation E classGhambers seeks to represent Credit Union customers whiwedoverdraft fees on ATM
transactionsSeeAm. Compl. 6. The Credit Union denies charging overdraftfees on ATM traoeaett all. See
Mot.to Dismiss at 3. The ofirt agreementis silent on the subject. Ifthe Credit Udidrcharge overdraft fees on
ATM transactions, without obtaining consent throughdpein agreement, thisould arguablyalso amount to a
violation of Regulation E.
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CONCLUSON

Most of Chambers’ case restsasingle allegation: that the Credit Union promised to do
one thing—base overdraft fees on her actual balantteendid another.But Chambers has failed
to allege the existence of such a promise. The agnatsrat issue here unambiguously reveal the
Credit Union’s intention to impose overdraft fees when Chambers’ debiatt@oms overdrew
her available balance. Theonclusion dooms her claims for breach of contract, breach of the
implied covenant of goothith and fair dealing, unjust enrichment, and violation of state consumer
protection laws Hence, hose claims willbe dismissed. But Chambers has also allegen the
alternative, that theCredit Union failed to provide her with a federaly requiredice before
enroling her inits overdraft program This claim survives the Credit Union’s motion to dismiss.

A separate Order has issued on this date.

Is/

JOHN D. BATES
United State®istrict Judge

Dated:October 212016
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