LEVICK v. KISER Doc. 15

UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

RICHARD S. LEVICK,
Plaintiff,
Civil Action No. 15-2054(BAH)
V.
Chief Judge Beryl A. Howell
KRIS R. KISER,
Defendant.

MEMORANDUM OPINION

The plaintiff, Richard Levick, brings this action against the defendant, Kres Kiem
whom the plaintiff purchased a home in Washington, Oitle, “disputed property”) in July
2014. Prior to the sale, the defendant lived in and performed various renovations and additions
to the property. A#tging that many of these modifications were faulty or otherwise not in
compliance with relevant building codes, the plaintiff asserts a varietgteflaiv claims,
including breach of contract, fraud, negligent misrepresentation, violation of tinetit
Columbia Consumer Protection Procedures Act, and breabk iofiplied covenant of good
faith and fairdealing. Compl. at 2, ECF No. 1. Invoking the Court’s diversity jurisdiction, the
plaintiff seekscompensatory and punitive damages, as well as reimbursement of his attorneys’
fees and costs in bringing this action. Compl. at 2, 9—-14. Pending before the Court is the
defendant’s Motiorfor Dismissalor, in the Aternative for a MoreDefinite Statemat. See
Def.’s Mot. Dismiss (“Def.’s Mot.”), ECF No. 9. For the reasons set forth below, the
defendant’s motion is denied.
l. BACKGROUND

The defendant purchased titisputed property, which is located in northwest

Washington, D.C., in 2010SeeCompl. 11 5-6. From 2010 to 2014, the defendant occupied the
1
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property and oversaw extensive renovations to the home, including the addition ohadscree
porch and accompanying roof dedkl. 11 6, 10; Def.’s Mot. at 2. According to the plaintiff,
many of the reavations were completed by contractors, employed by the defendant, who “were
not properly licensed” in the District. Comfilf 6-7. The plaintiff alleges that the defendant
exercised significant control over the completion of the renovations and,easttwo
occasions, directed contractors to perform modifications to the home that did not cothply wi
District of Columbia building codedd. 7. After completing the renovations, the defendant
listed thedisputed property for sale in April 2014d. 9.

The plaintiff purchased the disputed property from the defendant on July 9f@014
$1.47 million. 1d. 1133, 43 Pl’s Opp’n to Defs Mot. (“Pl.’s Opp’'n”) at 7, ECF No. 11.
Before purchasing the property, the plaintiff avers that he revigveellultiple Listing Service
(“MLS”) listing for the property, which indicat that the home contained “four bedrooamsla
den, and three and a half bathrooms.” Cofi®ll0 Further, the plaintiff alleges thdhe
seller’'s disclosureattached tbthe contract consummating the sale specifieat thedefendant
“had no actual knowledge” of any: (1) “violations of D.C. permits or other building
restrictions;” (2) “structural defects in the walls or floors;” (3) “leakg gvidence of moisture in
the basement;” (4) “windows not in normal working order;” (5) “defects in the lphgn
system;” and (6) “defects in the electrical system.” Compl. $826 In reliance othese
representationghe plaintiffdecidedto purchase the property from the defendaaht.y 12.

Roughly a year after purchasing the disputed property, however, the plaingésalteat
he discovered numerous latent structdefectsand permitting issues during the course of his
own further renovations to the property.’$?Opp’n at7. Specifically, the plaintiff alleges that,

contrary to the assurances set out in the MLS listing and the Disclosura&tatthe



defendant’s renovations to the basement kitctvempathrooms, and den included numerous
plumbing, heating and air conditioning, electrical and other issues that were nenapgeen
the plaintiff agreed to purchase the property and render those spaces “unusable.” [ ddpl
32. The plaintiff further alleges that the defendant failed to obtain necessausperdbuilt
additions to the home wiolation of various District of Columbia building codekl. 11 16-12.
Most notably, the plaintiff alleges that the defendant remodeled the den withaiggen from
the District of Columbia Commission of Fine Arts ReviBoard (“CFARB”). Id. 1 10. As a
result, the plaintiff contends that he must now apply for approval from the CFARB &g, if
request is rejected, will be required to renovate the home to meet CFARB stamddgdwlish
the room completelyld. Furher, the plaintiff asserts that the property cannot be sold or rented
as a “four bedroom housdéth a den and three and a half bathms” without extensive
remodeling in order to comply with D.C. building codég. T 11.

Contending that the defendantsweware of each of these defects and permitting issues
and intentionally concealed this information in selling the disppitegerty, the plaintiff alleges
five common law and statutory claims under District of Columbia law arising ale of
transaction, including: (1) breach of contract (Countdl){{ 34-39; (2) common law fraud
(Count I),id. 11 46-43; (3) negligent misrepresentation (Count )Y 44-46; (4) violation
of the District of Columbia Consumer Protection Procedures Act, D.C. Code 88 28e89€q,
(CountlV), id. 11 4754, and (5) breach of the common law covenant of good faith and fair
dealing (Count V)id. 11 55-58. He seeks rescission of the transaairamompensatory and
punitive damages, as well ssmbursement of higttarneys’ fees and cosis litigating this

action Id. at9-14.



On January 8, 2016, the defendant moved, pursuant to Federal Rule of Civil Procedure
12(b)(6), to dismiss the plaintiff's Complaint, in whole or in part, for failure t@ statlaim.
Def.’s Mot. at 1; ED. R.Civ. P.12(b)(6). Alternatively, the defendant moves, pursuant to
Federal Rule of Civil Procedure 12(&r a moredefinite statement of the plaintiff's claims
against the defendant, on the ground that the allegations set out in the Complaint ageésar va
ambiguous that the [defendant] canresisonably prepare a responsgeeb. R.Civ. P.12(e) see
Def.’s Mot. at 1. The defendant’snotion is now ripe for consideration.
. LEGAL STANDARD

Federal Rule of Civil Procedure 8(a)(2) requires that a complaint contain ‘teaskor
plain statement of thelaim showing that the pleader is entitled to relief,” to encourage brevity
and, at the same time, “give the defendant fair notice of whatdhe is and the grounds upon
which it rests.” Bell Atl. Corp. v. Twombly550 U.S. 544, 555 (2007h{ernal qiotationmarks
and citations omitted)fellabs, Inc. v. Makor Issues & Rights, L8651 U.S. 308, 319 (2007).
The Supreme Court has cautioned that although “Rule 8 marks a notable and generous departur
from the hypettechnical, codeleading regime of a prior era, . . . it does not unlock the doors of
discovery for a plaintiff armed with nothing more than conclusio®shcroft v. Igbal556 U.S.
662, 67879 (2009).

To survive a motion to dismiss under Federal Rule of Civil Procedure 12(b)(6), the
“complaint must contain sufficient factual matter, accepted as true, to stat@ &octalief that
is plausible on its face.\"Wood v. Mossl34 S. Ct. 2056, 2067 (2014) (quotigdal, 556 U.S. at
678) A claim is facially plausible when the piéif pleads factual content that is more than
“merely consistent with’ a defendant’s liabiljty‘allow[ing] the court to draw the reasonable

inference that the defendant is liable for the misconduct allfedgbal, 556 U.S. at 678&iting



Twombly 550 U.S. at 556ee alsdRudder v. Williams666 F.3d 790, 794 (D.C. Cir. 2012).
Although “detailed factual allegations” are not required to withstand a Rulg(@Rhdtion, a
complaint must offer “more than labels and conclusions ‘Gormulaic recitabn of the
elements of a cause of action” to provide “grounds” of “entitliement to reliafgmbly 550
U.S. at 555ifternal quotation marks omittedand “nudge[] [the] claims across the line from
conceivable to plausibleid. at 570. Thus, “a complaint [does not] suffice if it tenders ‘naked
assertions’ devoid of ‘further factual enhancemenigbal, 556 U.S. at 678 (quotinBwombly
550 U.S. at 557).

In considering a motion to dismiss for failurestatea claim on which relief can be
granted, the court must consider the complaint in its entirety, acceptingtadll fallegations in
the complaint as true, even if doubtful in fadwombly 550 U.S. at 555.nlconsidering Rule
12(b)(6) motion, the “court assumes theth of all wellpleaded factual allegations in the
complaint and construes reasonable inferences from those allegations in tif€gpfaiwdr, but
is not required to accept the plaintsffegal conclusions as corrgcSissel v. United States
HHS, 760 F.3d 1, 4 (D.C. Cir. 2014) (internal quotations and citations omitted). In addition,
courts may “ordinarily examine” other sources “when ruling on Rule 12(b)(6) matons
dismiss, in particular, documents incorporated theocomplaint by referencand matters of
which a court may take judicial noticeTellabs, Inc.551 U.S.at322 see also English v.
District of Columbia 717 F.3d 968, 971 (D.C. Cir. 2018ED. R.Civ. P.10(c) (“A copy of a
written instrument that is an exhibit to a pleadmg part of the pleading for all purposgs.
[11.  DISCUSSION

Seeking dismissal of the plaintiff@omplaint, the defendaattacks the sufficiency of

the plaintiff's allegations regarding formal and inf@amepresentations the defendant made in



connection with the plaintiff's purchase of the disputed property. Describing theffxa
allegationsas “extraordinarily vague” and “full of holedfie defendant contends that the
plaintiff has failed tglead sufficient facts to demonstrate tha defendant intentionally
concealed any of the alleged defects identified by the plairidéf.’s Mot. at 2.

Federal jurisdiction in this case is based on diversity of citizenship, 28 U.S.C. § 1332, and
the Court therefore must apply District of Columlaia in considering the sufficiency of the
plaintiff's allegations in support of each of his state statutory and commondamsdeeBurke
v. Air Serv Int'l, Inc, 685 F.3d 1102, 1107 (D.C. Cir. 2012) (“The ‘broad commarigrief’ of
course, is that dderal courts are to apply state substantive law and federal procedural law’ when
sitting pursuant to their diversity jurisdiction.” (quotiRignna v. Plumer380 U.S. 460, 465
(1965)));see alsdrias v. DynCorp752 F.3d 1011, 1013 (D.C. Cir. 201€prdoba Initiative
Corp. v. Deak900 F. Supp. 2d 42, 46 n.3 (D.D.C. 2012) (applying District of Columbia law in
diversity suit where “[b]oth parties applied District of Columbia law in thetiom papers
without engaging in any choice of law analysi$?jedmont Resolution, L.L.C. v. Johnston,
Rivlin & Foley, 999 F. Supp. 34, 39 (D.D.C. 1998) (sam@#l)ith thispreceptin mind, the
sufficiency of the plaintiff's allegations in support of each of his stateclaims is addressed
seriatimbelow.

A. Motion for Dismissal of the Complaint

1 Breach of Contract (Count I)

Under District of Columbia law, to state a claim for breach of contract, “g parst
establish (1) a valid contract between the parties; (2) an obligation or duty atsioiga
contract; (3) a breach of that duty; and (4) damages caused by the bileagdii’'v. LaSalle

Bank Nat'l Ass'n80 A.3d 1014, 1023 (D.C. 2013) (quotihgintolas Realty Co. v. Mend€&84



A.2d 181, 187 (D.C. 2009)¥ee alsdNetzel v. Capital City Real Estate, LLT3 A.3d 1000,
1005 (D.C. 2013fsame) Regan v. Spicer HB, LL@34 F. Supp. 3d 21, 30 (D.D.C. 2015)
(applying District of Columbia law()same).

Here, he plaintiff alleges that the sale of the disputed property was memoridiioegh
a contracbetween the partiesonsistingof a principal contract (the “Sales Contract”) that
included and incorporatezh attached Seller’s Disclosure Staten{dre “Disclosure
Statement”) SeeCompl 11 26-31, 35. Along with other materials related to his purchase of the
disputed property, thelaintiff has submitteé copy ofthe Sales Contract and accompanying
Disclosure Statement, each of which wagmed bytheplaintiff on May 9, 2014.SeePl.’s
Opp’n, Ex. A(“Purchase Materials)ECF No. 11-1. In lightf thevariousrepresentationset
out in these materiglsheplaintiff claimsthat the defendaribreached the Sales Contract by
selling the flisputed property]with thealleged defects described aboveompl.{ 36 Further,
the plaintiff alleges that the defendant breadislagreement bjusing [a] nonlicensed
electrician” which the plaintiff allegesrésulted in more than 100 electrical code violations [that
were] . . . hazardous and often life threateningequiring] expensive repairs.1d. § 37. The
plaintiff contends that had the defendant “disclosed the dishonest manner in which thefjorope
.. . [had been] renovated,” he would not hawetractedo purchase the propeffiym the
defendant.ld.  38.

In seeking dismissal of the plaintiff's contract claitetdefendant does not coritdse
plaintiff’'s assertion thaihe Sales Contract is a Wdahgreement binding the parties. Instead, the
defendantrgues thathe plaintiff fails toidentify any particular contractual provision requiring
the defendartib remedy the alleged defectSeeDef.’s Mot. at 3—4. In addition, he invok#se

“as-is clause” contained iB 7 ofthe Sales ContradDef.’s Mot. at 4, which provides théte



purchaser “acknowledges that except as otherwise specified in [the Salexdh& Property,
including electrical, plumbing, existing appliances, heating, air conditionjugpment and
fixtures shdlconvey in its AS-IS condition,’Purchase Materials at 2According to the
defendant, even assuming that the disputed property was defective, the plamfified to
“allegethat the [Sales Contract] required the house to be sold without defects.” Def.’s #Mot. a

In response, the plaintifissertshat the Sales Contract incorporated the assurances
provided by the defendant in taecompanyindiscloaure Statement. Pl.’s Opp’n at 6. This
document includes, among other provisioepyesentationsom the defendant that he was
aware of no defects with the plumbimdgctrical heating, or air conditioning systems on the
property. SeePurchase Materigat 3-36. In light of these assurances, the plaintiff contends
that the defendant’s “intentional bad acts and concealment” are not absolhedgenéral “as
is” clause included in the Sales ContraPl.’s Opp’n at 8.Ratherthe Sales Contraciyhich
includesthe Disclosure Statemermtbligated thelefendanto disclose many of the alleged
defects identified by the plaintiff, with the defendant’s intentional concealofi¢hese defects
constituting breachbf that agreementld.

Notably, the eéfendant’soriefing is devoid of any argumethiat the Disclosure
Statement, which was signed the same day as the Sales Con&racipt properly be considered
part ofthat contract Cf. Regan134 F. Supp. 3dt 30-32 (agreeing with defendant’s argument
that a disclosure statement was not incorporat®edisales contract where that statement was

delivered to plaintiff aftethe contract was signed)In the absence of any such argument, and

L The Regancourt also emphasized the disclosure statemkmguage statinthat the “information

[provided herein] is a disclosure only and is not intended to be a Ty @ontracbetween Buyer and Seller.”

134 F. Supp. 3dt 31-32 (emphasis in original)The Disclosure Statement at issue in this case contains the same
language, Purchase Materials at 32, and, in fact, is a boilerplate form “aggrpthe Washington, DC Board of
Real Estate” likely identical to the disclosure statement discus$tegian Purchase Materials at 3€2e Jacobson

v. Hofgard No. 1:15¢cv-00764 (APM) 2016 WL 837923, at*1-12 & n.6 (D.D.C. Mar. 1, 2016)}{scussing
boilerplate language appearing in forms commonly used in Districblfmbia real estate transactipn#\s
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accepting the allegations in the Complaasttruethe plaintiffs averments that the contract gave
rise to a duty to disclose the alleged defects and the defendant intentionatyaled those
defectsaresufficient to state a plausible breach of contract claim.

Accordingly, the defendant’s motion is denietth respect tdhe plaintiff's breach of
contract claim set out i@ount .

2. Fraud (Count I1)

Under District of Columbia lawtp make out a claim of frau@d party must demonstrate
(1) that a false representation was m#8gin reference to a material fa¢8) with knowledge
of its falsity, (4) with intent to deceivegnd (5)thataction wagdaken in detrimental reliance upon
the representationSeeVa. Acadof Clinical Psychologists. Grp. Hospitalization & Med.

Servs., InG.878 A.2d 1226, 123@.C. 2005) (quotingAtragchi v. GUMC Unified Billing

Servs, 788 A.2d 559, 563 (D.C. 20p)2see also Sibley v. St. Albans $dl34 A.3d 789, 808-09
(D.C. 2016). Under the Federal Rules of Civil Procedure, “[i]n alleging fraud . . . tyahpast
statewith particularity the circumstancesnstituting fraud or mistake,” but may allege generally
“[m] alice, intent, knowledge, and other conditions of a person’s mireb! R Civ. P. 9(b).

In support of his fraud claim, th@aintiff alleges that the dafdant “maliciously,
intentionally and willfully misrepresentedhe condition of the disputed property at the time of
sale as well as the steps the defendant took to ensure that any renovations prior to tfits plaint
purchase we performed in conformance with relevant building codes and other regulations.

Compl.f141. Contending that the defendant made these alleged misrepresentations “in order to

another court in this district has explained, however, such boileiplate dispositive at the motion to dismiss
stage were it otherwise;swindlers [would be] free to extinguish their victims’ remedies $ynyy sticking in a bit
of boilerplate.” Jacobson 2016 WL837923, at *1, *12 n.6(quotingWhelan v. Abell48 F.3d 1247, 1258 (D.C.
Cir. 1995)).



deceive’ the plaintiff aversthathe agreed to purchase the propé#ity] detrimental reliance on
[the] Defendant’s misrepresentations arefforts to conceal latent defects in the propefty 11
42-43.

The defendantounters withtwo arguments as support fdismissal of the plaintiff's
fraud claim. First, the defendaattacksthe plaintiff's contention that he relied on the
defendant’s assurances in purchasing the disputed prof@nigethe plaintiff was permitted to
inspect the property prior to consummating the sale, the defendant drgtiks plaintiff cannot
now claim that he acted reliance on the defendant’s representations regarding the property,
andfor this reason‘the fifth necessary element [of a fraud claim] fdil®ef.’s Mot. at 6 see
alsoDef.’s ReplyOpp’n Mot. Dismiss(“Def.’s Reply”) at 4, ECF No. 12Second, the
defendant contendbat,assuming the allegatefects exist, the plaintiff fails fglead facts
demonstratinghe defendant had “actual knowledge” of these deféitiiss missing the third
element of fraud Def.’s Mot. at 6.

In responséo these contdions, howeverthe plaintiffemphasizethe gravamen of his
Complaint:that the defendant, having performed extensive renovations to the disputed property,
intentionally concealed numerodsfectsfrom the plaintiffand his inspectors. Pl.’s Opp’n at
11-12;seeCompl. at 11 7-31, 41-43 (explaining that the defendant “exercised control over the
renovations” and that “[o]n more than one occasion, a contractor quit rather than follow [the
defendant’s] direction to violate the [D.C. building] codesting the defects alleged to exist in
the disputed property; and describing the defendant’s misrepresentations inchidmejja,

“that the house contained four bedrooms and a den [that could support additional construction],
and three and a half bathrooma/fiile several of those rooms were in fact “unusable” as

describeds a result of defects “concealed” by the deferydaitceptingthese factual
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allegations as try¢hey*“allow[] the court to draw the reasonable inferenttedt the plaintiff
relied on misrepresentations of which the defendant had actual knowletigé.556 U.S. at
678.

Accordingly, the Court denies the defendant’'s MotfonDismissal othe Complaint

with respect to Count Il
3. Negligent Misrepresentation (Count 111)

Under District ofColumbia law, a claim for negligent misrepresentation requires that: (1)
the defendant make “a false statement or omit[] a fact that he had a duty toeglig2lothe
false statement or omission “involve[] a material issue;” and (3) the plaint§dnably rel[y]
upon the false statement or omission to his detrimedaridberg v. TTR Realty, LL009 A.3d
1123, 1131 (D.C. 2015) (quotigumar v. Dist. of Columbia Water & Sewer Ayub A.3d 9,

15 n.9 (D.C. 201)) see also Ju v. CarteNo. CV 14-391 (CKK), 2015 WL 5168251, at *8
(D.D.C. Aug. 31, 2015{applying District of Columbia law)

In his Complaint, the plaintiff asserts that feasonably relied on the defendant’s alleged
misrepresentatiorsnd failure to disclose certain information, discussed with respect to the
plaintiff's fraud claim,supraPart 11l.A.2, regarding the disputed property and that the defendant
“knew or should have known that [those] representations were false and ttaglutieeto
disclose would mislead [the plaintiff].” Compl. { 4&e id.] 10, 12, 38.

For his part,lie defendant makes three argumémtslismissal of this claimFirst, he
contends that the plaintiff could not have reasonably relied on the defenaléeded
misrepresentations becausevigted the home with inspectors prior to purchasing it. Def.’s
Mot. at 7-8. Second, he asserts that@amplaint fails to allege” that the defendakn[ew],

or at least ought to have known, thais[allegedmisrepresentations] were untrudd. at 8.
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These arguments mirror those made by the defendant with respect to the 'pl&iatidf claim,
and thus, fothereasons explaineslpraPartlll.A.2, these two argumentsust be rejected

The defendant’s third argument, however, has not yet been addressed. Hieshviees
Complaint “fails to allege a duty in [the defendant] that did not arise in cbanevith the Sales
Contract” while District of Columbia lawprovidesthatany duty underlying tort“should not
arise from a contract, as a breach of a contractual duty is a breach of the oDt Mot.

at 7, see Choharis v. State Farm Fire & Cas. (361 A.2d 1080, 1089 (D.C. 2008) (“[A tort
claim] must exist in its own right independent of ttontract, and any duty upon which the tort
is based must flow from considerations other than the contractual relationship.”)

In response tthis contention, the plaintifioes not contest thad state a claim for
negligent misrepresentation, he must plead a duty separable from those thitiggram the
contract, but notethat “[District of Columbia] law requires that sellers disclose in good faith all
information related to the property.” Pl.’s Opp’n at 14. Althoughdbkgertion isorrect see
D.C. Code § 42-1302(a), the plaintiff has argued in this case thasthesdrestatement
requiredby District of Columbia lavwas incorporated into the contract. Thiasthe extenthe
plaintiff's negligent misrepresentation claim is basedhaallegations regarding the Disclosure
Statementthe defendant has the better of the argum8&eeChoharis 961 A.2d at 1089The
tort must stand as a tort even if the contractual relationship did not exist.”).

As a seller of real property, however, the defendant also had a duty, indeperident of
required Disclosure Statement, to make “truthful representations about theddippyperty] to
potential buyers.”Jacobson v. HofgardNo. 1:15ev-00764 (APM), 2016 WL 837923, at *7
(D.D.C. Mar. 1, 2016fapplying District of Columbia lawciting Remeikis v. Boss & Phelps,

Inc., 419 A.2d 986, 990 (D.C. 1980)). In the Complaint, the plaintiff points to alleged

12



misrepresentations the MLS listing and conversations between the plaintiff and the defendant
about the disputed property that occurred prior to the signing of the Sales Camdract
Disclosure StatementCompl. 1 10, 12. The defendant does not deny that the MLS listing and
conversationsvere misrepresertians of the disputed property, and these allegations must be
accepted as true at this stage of the litigationview of these alleged misrepresentatidhs
plaintiff has pleaded facts sufficient to state a claim for negligent misrepaése.
Accordingly, the Court denies the defendant’s MofmmDismissal othe Complaint

with respect to Count 111

4, Violation of D.C. Consumer Protection Procedures Act (Count 1V)

In contending that the plaintiff has not stated a claim for violation of the Consumer
Protection Procedures Act (“CPPA”), D.C. Code. § 28-3904, the defendant’s sole argument
that he is not a “merchant” as defined in 831 (a). Def.’s Mot.at 8-9. Under the EPA, a
merchant is defined as ‘person, whether organized or opi@gfor profit or for a nonprofit
purpose, who in the ordinary course of business does or would sell, lease (to), or trémsfer, ei
directly or indiredty, consumer goods or services . ...” D.C. Code 8§ 28-3901. According to the
defendant, he is a fjvate individual” who “does not sell houses ‘in the ordinary course of
business; and for this reasonthe plaintiff's CPPA claimnecessarilyails. Def.’s Mot. at 8.

In his Complaint,the plaintiff allegesthat the defendant has “purchased, and then resold,
i.e., ‘flipped’ [many properties] after renovating” them over an eleyearperiod. Compl. 9.

The defendant disputdisis allegation ascontradicted by the Complaint itself,” which also
“admit[s]” that the defendant lived in the dispdproperty for four years and “the President
and CEO of the Outdoor Power Equipment Institutea far cry from a buyer and seller of real

estate€. Def.’s Replyat 5-6. These purported facts are not, howewnegnsistent with the
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plaintiff's allegaions that the defendant “has purchased numerous properties in DC and then

renovated and resold them.” Compl. T Zcéptingall the allegationgn the Complaingas true,

and “constru[ing] reasonable inferences from those allegations in the pkahatfbr,” Sisse|

760 F.3d at 4it is plausiblehat the defendarfialls within theCPPA'’s definition of “merchant.”
Accordingly, the Court denies the defendant’s MotfonDismissal othe Gomplaint

with respect to Count IV

5. Breach of the Implied Covenant of Good Faith and Fair Dealing
(Count V)

Under District of Columbizommonlaw, “[e]very contract contains an implied covenant
of good faith and fair dealing3undberg109 A.3dat 1133,which prohibits “do[ing]anything
which will have the effect of destroying or injuring the right of the other pantgdeive the
fruits of the contract . . . "Abdelrhman v. Ackermai6 A.3d 883, 891 (D.C.2013) (quoting
Hais v. Smith547 A.2d 986, 987 (D.C.1988)).T6 state a claim fobreach ofthis covenant]a
plaintiff must allege either bad faith or conduct that is arbitrary and capsititd. (quoting
Wright v. Howard Uniy.60 A.3d 749, 754 (D.C. 2013)).

Here, the plaintiff asserts that the defendant breaitteambvenanby selling the disputed
property with the alleged defects. Confpb6-57. The defendant countehat“[tlhe reasons
[provided by the defendant] that the contract was not breached in general coverehysofari
breach as well,” and thus this clamust failfor the same reasons the plaintiff's breach of
contract claimnmust fail Def.’sReply at 3.As discissedsupraPart 11l.A.1, however, the
plaintiff has stated a claim for breach of contract resulting from intentional coreseadf
defects affeting the disputed property, notwithstanding defendant’s arguments to the contrary.
The allegations in support of the plaintiff's breach of the implied covenant of gabdifal fair

dealing claimif true, plausibly show “injur[y tokhe right of thdplaintiff] to receive the fruits
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of the contract” antbad faith.” Abdelrhman 76 A.3d at 891¢f. id. at 892(affirming dismissal
of plaintiffs’ complaint because defendant’s “alleged representation coedaiarthe terms of
the contract” and thus “could not frustrate [the plaintiffs’] enjoyment of the benefits of the
contract, nor could it fairly be characterized as . . . made in bad faith8refore the plaintiff
has stated a claim for breach of the implied covenant of good faith and fair dealing

Accordingly, the Court denies the defendant’s MotfonDismissal othe Complaint
with respect to Count V.

B. Motion for a More Definite Statement

The defendant aldoasmoved, in the event his motion for dismisisadenied, for a more
definite statement of the plaintiff's claims. DefMot. at 1. Pursuant to Rule 12(e), a more
definite statementay be ordered where the pleading in question is “so vague or ambiguous that
the [requesting] party cannot reasonably prepare a resporee.R.[CIvV. P.12(e). “The
motion must . . . point out the defects complained of and the details dedaedCourts are
reluctant to compel a more definite statement pursuant to Rule 12(e)[,] and to praech?(®)
from becoming a substitute for discovery, courts will generally deny a motiennfare definite
statement where the information sought may be obtained in discoveldiman v. CIA797 F.

Supp. 2d 29, 42 (D.D.C. 2011) (quotiHgska v. Jones217 F.R.D. 16, 21 (D.D.C. 2003)).

2 The defendant also points out, relevant to this claim as wiieadaintiff’'s breach of contract claim, that
pursuant to the scalled doctrine of merger, “delivery of a deed to real property causes tineatdor the
conveyance of that property to merge with the deed, and acceptance of tterématesany covenants and
stipulations in the contract.” Def.’s Mot. at 9 (citiHgwiland v. Dawson210 A.2d 551, 554 (D.C. 1965)).
Nevertheless, “[a]cceptance of the deed does not terminate any covenantdaticsiipin the contract which are
not in their nature satisfied hthel delivery of an instrument whose purpose is to transfer title tpriberty.”
Haviland 210 A.2d at 554. In this case, the Sales Contract between the plaintifieashefendant expressly
provided that “[t]he provisions not satisfied at Settlement will survive ¢tigety of the deed and will not be
merged therein.” Purchase Materials atA¢cording to the plaintiff's Complaintertain contractual obligations
were not satisfiedlUnderthe clearterms of the contracthose provisions survived delivery of the deed, and
thereforethe defendant’s arguments to the contrary are unavailing.
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In support of this motion, the defendant takes exception to the Conpfaihire toset
out the precise terms and conditions of the contract at@snelude as an attachment the Sales
Contract and related materigl3ef.’s Mot. at 45, 9, andequests that “thi€ourt order the
Plaintiff to file an Amended Complaint with the Sales Contract attgtieedat 5 see idat 9;
Def.’s Reply at 7 Although the defendant suggests otherwise in his Repdpef.’'s Reply at 7,
the Qourt is satisfied that thmaterials filed by the plaintiff as an attachment to®ypposition
provide the information requested by the defendant and, in any event, that no additienal mat
need be supplied by the plaintiff prior to the defendant’s responsive ple&begurchase
Materials, ECF No. 11-1. Furthermore, havoancludedhat the plaintiff has pleadedifficient
factssupporting his claims for religfotwithstanding the alleged “shortcomings” identified by
the defendant, Def.’s Reply atthe Court finds that the Complaint is not “so vague or
ambiguous” that the defendant cannot reasonably respond EDitRFCIv. P.12(e).

Accordingly, the Court denies the defendant’s Motion for a More DefiniterSésie
V. CONCLUSION

For the foregoing reasons, the defendant’s Mdoorismissalor, in the Aternative, br

a More Definite Statement denied.

Digitally signed by Hon. Beryl A. Howell
: cn=Hon. Beryl A. Howell, 0=U.5.
the District of Columbia,

Date: Septembe3, 2016

ov, c
Date: 2016.09.08 11:05:45 -04'00'

BERYL A. HOWELL
Chief Judge
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