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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MARC S. BARNESd/b/a PARK AT 14TH,

P laintiff,
Civil Action No. 152069 (BAH)
V.
Chief Judge Beryl A. Howell
DISTRICT OF COLUMBIA etal,

Defendang.

MEMORANDUM OPINION

The plaintif, Marc S. Barnesrought thislawsuit against the defendanthe District of
Columbia the“District’) andD.C. Metropoltan Police Department (“MPD”) Sergeamntatban
Clingerman alleging violations ohis constitutional and common lawghts. SeeCompl., ECF
No. 1. The plaintiff's claims arise from his arrest and prosecutiosefoonedegree theft after a
would-be patron at the plaintiff’'s night club accused the plaintiff of confisgadind retaining
her identification SeeFirst Amended Comaint (“FAC”) 11 43, 6685, ECF No. 12 The
defendard havemoved to dismiss the plaintiff'$irst Amended Complainbn the ground that
the plaintiff has failed to state any clatmrelief. SeeDefs.’Mot. Dismiss at 1, ECF No. 13.
For the reasons set forth below, the plaintiff's federal claiilisbe dismissed, and the plaintiff's
state claims will be dismissed without prejudice.

l. BACKGROUND

Thefacts below, taken from the First Amended Complamil be accepted as true for
the purposes of the pending motiot the time of the events underlying this action, pladntiff
operatedrhe Parkat 14", a night cluband restaurant located in the District of ColumbigAC

194, 7. Under the laws of the District of Columbia, the plaintiff is requiretidke measures to
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ensure that alcoholic beverages are not sold or consumed by minors,” “provigeaadsaecure
environment for the public,” and “avert conditions that cause a public nuisanceaohlmf the
peace.”ld. | 7.

Shortly after midnight © August 8, 2014a group of thre@eopleattempted to entehe
plaintiff's night cluh where adoorman required them to “present a valid form of identification.”
Id. 11 89. Asto one of these three wotlig entrants (“Patron 1”), the doorman determitied
the photo on her presenteldntification a driver’'s licensassuedto Fiona Weeks bthe
Republic of Liberia,was not a photo of hetd. § 10 Failing to produceny other valid form of
identification Patron lwas denied entranced. § 11. After “several unsuccessful attempts to
bribe the doorman” into letting?atron linto the club, the groufeft without requesting the return
of the Icense Id. 1 13-14.

Then onor aboutAugust 10, 2014Patron lreturned tahe plaintiff’'s night club along
with two new companionshelieved to be Vinise Weeks and Fiona WedHls 1115, 39. The
three womerentered the club, at which time a manager at the club recognagdnF. from two
days earlier animmediately instructed security to confirm that [Patron 1] had gainefiilaw
entry to the cluly Id. 116-17. Patron Iproduced a residential pernsisuedto Fiona Weeks
by the Republic of Liberia, and security personnel determined that the photmtagshoto of
Patron 1 Id. 1 19-20. Patron 1 was not able to produce another form of identification when
asked and was then asked to leave the club, which she did, welgoeisting the return of the
permit. 1d. 1121-22.

According to the plaintiff,security personnel alsaskedvinise and Fiona Weeke leave
becaus¢hey“were complicit in helpingan] underage female gaunlawful entry into the club

Id. § 24. The two “caused a disturbance and refused to leave the club,” and the plamtiff w



summoned to address this disturbanée. 1 25-26. Asthe disturbanceéhenescalatedthe

plaintiff “requested assistance from Officer Gonzaleanember of his securitgam’ and a
member of theMPD detailed to the club that evenindd. 9 27429. The plaintiff explained to
the two women that “they had been asked to leave the club because .. . thippteartic an
unlawful act that caused an underage person to gain unlawful entry to a night ncluigjezted
their pleas to remain in the clulld. 1130-32. When Fiona Weeks demanded the return of her
permit, which had been confiscated from Patrond pitintiff refusedadvising Fiona Weeks
that the permitwould be returned to the issuing authority to ensure that it would be returned to
the true ownérin conformity with “the club’s policy in handling fraudulent uses of valid forms
of ID.” Id. 1 33-34. After exchanging harsh words with the plaintiff &fficer Gonzalez, the
two women left the aredd. 1 35-37.

One month later, o or about September 10, 2014, two officers from the MPD arrived at
the plaintiff's night club and asked the plaintiff for the identificatibelonging toFiona Weeks
explainng that she hatiled a claim stating thaler ID was taken from her by [thglaintiff and
[the] gaintiff refused to return the ID to her because he thought the ID was flkd]"43. The
plaintiff told the officers that thepermit was no longer at thdub because the club “does not
store ‘lost and found’ items beyond two weéktd. 1144-45. The plaintiff alsotold the
officers that“Fiona Weeks had knowingly and wilfully given the §pinit to [an] underage
female to fadtate [thelatter’s] illegal entry to the club. Id. 1148-49. The plaintiff further
explained that the Permit “was confiscated only to avoid its further dssuiulent activity.”

Id. 9 50. The plaintiff also assured thiéicers“that the authenticity of the Permit as a valid
form of ID was never questioned by flodub] as alleged by Fiona Weeksld. In response, the

officers told the plaintiff that “he had ndegal right to cofiscate or shred any form of



identification evenwhere the ID is clearly fake or being used as ID byexme other than the
true owne't anddirectedthe plaintiff to “involve the MPD when confronted with incidents of
identity theft and fraud.”ld. { 51. The plaintiff told the officers that he had mct requested
assistance from Officer Gonzalez at one point during the events reldlbedconfiscation of the
permit. Id. { 52. Nevertheless, the officers reported that the plaintiff wegdily confiscating
and destroying his patrons IDsld.

On October 282014, aimost three months after the plaintiff's interaction wiitna
Weeks at the clubdefendanBergeant Clingermaexecute an affidavitin support of a arrest
warrant forthe plaintiff, andthat same dayhe plaintiff “was notifiedthat an arrest warrant had
been issuefby a magistratepharging him with theft of property belonging to Fiona Wekks
Id. 1160, 74 Prior to preparingthe arrest warrant applicatiorthe plaintiff concedes that
Sergeant Clingermafispoke directly wittthe plaintiff” during which conversatiothe plaintiff
told SergeanClingerman that the identificatiodocumentin question “was not taken from Fiona
Weeks’ “had been used fraudulently by an underage young woman attempting to gain entry into
[the plaintiff's] place of business,” “was confiscated from the young avoonly to avoid its
further use in fraudulent activity,” and that the “young woman did not object tattisaation
of the false ID,” “Fiona Weeks had provided the fraudulent ID to the young woman” and an
“MPD police officer worked at the plaintiff's place of business andimadved when the
subject ID was confiscated.ld. { 141. The plaintiff alleges, on information and belief, that the
affidavit wasexecutedin retaliation of a complaint previously filed by [thplintiff against
two of [SergeanClingerman’s]fellow officers,” and thaBergeant Clingermaftiorally expressed
his disdain fo [the plaintiff] to various members of the MPD” before signing the Affidald.

1167-68.



On orabout October 31, 201the plaintiff was arrested on charges of seeieggree
theft and destruction of properiy violation of D.C. Code § 23211, id. 77, when héturned
himself into the MPD) id. { 76 After being ‘placed in handcuffsand“detained for more than
12 hours' the plaintiff was released amddered to report weekly to Pretria¢rvicesAgency
pending his trial dateld. 79. The plaintiff complains thaat Pretrial Services, Hevas treated
as a common arinal and subjected to publicdidule.” Id. 81. A status hearing fdhe
plaintiff's case wascheduled on November 24, 2014, before that d&, on November 21,
2014, theprosecutor enteredrlle prosequfor all criminal charges againgte plaintiff,
voluntarily discontinuing the prosecutiond. 11 82-83.

According to the plaintiff, the MPD has consistently denied his requesass@tance in
handling thedentity theft and frautte encounters as the owner and operator of a night tdub
1 53. Specifically, the plaintiff avers that the MPD “has never atehiptinvestigate cases of
identity theft at the Park, nor has it sought the prosecution of any person(s) whatéwnteal
or succeeded iantering the [Park] unlawfully,'id. § 57 despite thelaintiff’s efforts“on a
number of occasions persongllyringing] these problems to the attention of MPD supervisors,
including the Commanding Officers of the $ad District, [but] to no avail’id. | 106. As a
result, the plaintiff “faces daily the risk of losing his license taaedue to MPD’s refusal to
intervene in efforts to deter or even stop underage persons from attempting to eolds the
llegally.” Id. q 58. Instead, gor to the events underlying the present action, the plasiifes
that, on at least one occasion, a police officer of the MP[2fedl[the] plaintiff to return an
[identification (“ID")] to [a] potential patron even while acknowledgirtgattthe ID did not

belong to the presenterld. | 54.



OnNovember 20, 2015he plaintiff filed this lawsuit againstthe cefendard, alleging
violations of his constitutional amdmmon lawrights Compl. at 1 and subsequentliied an
amended complaint, which asserggght countsfalse arrestin violation of the Fourth
Amendment,under 42J.S.C. § 1983, which provides a private right of action for violations of
constitutional rights caused by persons acting under color ohfgainst defendargergeant
Clingerman (Count 1); malicious prosecution, in violation of the Fourth Amendmamdg 42
U.S.C. § 1983against defendargergeant ClingermaCount Il); deliberate indifference under
42 U.S.C. § 1983against defendant District of Columbia (Count Ill); false arrest usidee law
against both defendants (Count IV); malicious prosecutimer state law against both
defendants (Count V); intentional infliction of emotional distress undee Btw against both
defendants (Count VI); abuse of process under state law against both defé@dantsvil);
and defamatiorper seunder state lavagainst both defendants (Count VIIBee generallffAC.
The defendants’ motion to dismisise First Amended Complaint for failure to state a clgim
now ripe for consideratioh.

. LEGAL STANDARD

A. Motion to Dismiss Under Rule 12(b)(6)

Federal Rule of Civ Procedure 8(a)(2) requires that a complaint contain “a short and
plain statement of the claim showing that the pleader is entitled &fy’rédi encourage brevity
and, at the same time, “give the defendant fair notice of whatdine is and the grouls upon
which it rests.” Bell Atl. Corp. v. Twombly550 U.S. 544, 555 (200Tnternal guotatiormarks

omitted); Tellabs, Inc. v. Makor Issues & Rights, L#b1 U.S. 308, 319 (2007)The Supreme

! In his oppositionto the defendants’ motion to dis mis thiatiff dropped three of the eight causes of
action enumeratedin the First Amended Complaint: the state amdakst, abuse of process, and defampéon
seclaims (Counts IV, VIl, and VIIl). PlL’s Mem. Supp. Opp’n Def.'s Maismiss(“Pl.'s Opp’'n”) at 16, 20, ECF
No. 15. Accordingly, only Counts |, lll, V, and VI areconsidered.
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Court has cautioned that afthough “Rule 8 marks a notable and generous departule fr
hypertechnical, codgleading regime of a prior era, .it does not unlock the doors of
discovery for a plaintiff armed with nothing more than conclusion&shaoftv. Igbal 556 U.S.
662, 67879 (2009).

To survive a motion to dismiss under Federal Rule of Civi Procd@(py6) the
“complaint must contain sufficient factual matter, accepted as truggtasclaim to relief that
is plausible on its face.Wood v. Mossl34 S. Ct. 2056, 2067 (2014) (quotifgpal, 556 U.S. at
679. Aclaim is facially plausible when the plaintiff pleads factual @anthats more than
“merely consistent with’ a defendant’s liability “allow[ing] the court to draw the asonable
inference that the defendant @&ble for the misconduct allegédlgbal, 556 U.S. at 67&citing
Twombly 550 U.S. at 556)see alsdrudder v. Williams666 F.3d 790, 794 (D.C. Cir. 2012).
Although “detailed factual allegations” are not regdirto withstand a Rule 12(b)(6) motion, a
complaint must offer “more than labels and conclusionsa“twrmulaic recitation of the
elements of a cause of action” to provide “grounds” of “entitement td,relievombly 550
U.S. at 555ifternal quotatiormarks omittell and “nudge[] [the] claims across the line from
conceivable to plausible,id. at 570. Thus, inconsideringa Rule 12(b)(6) motion, the “court
assumes the truth of all wiplkeaded factual allegations in the complaint and construes
reasonhble inferences from those allegations in the plaistiffavor, but is not required to accept
the plaintiff s legal conclusions as corrécSissel vU.S. Dep’t of Health & Human Seryg60
F.3d 1, 4D.C. Cir. 2014) ¢itation omitted).

B. Qualified Immunity

In suits brought under 42 U.S.C. § 1983, Hft]doctrine of qualified immunity protects

government officials ‘from liability for civi damages insofar asrtlwnduct does not violate



clearly established statutory or constitutional rights ottviai reasoride person would have
known.” Messerschmidtv. Millendegs65 U.S. 535, 546 (2012yuoting Pearson v. Callahan
55 U.S. 223, 231 (2009)). The doctrifgives government officials breathing room to make
reasonable but mistaken judgments,” and “protects ‘all but the plainly incompetdntsevho
knowingly violate the law:” Id. (quoting Ashcroftv. alKidd, 563 U.S731, 744(2011). The
defendant bears the burden of pleading and proving the defense of qualified imnfmgy.
Harlowv. Fitzgerald 457 U.S800, 812 (1982)

In determining whether a government official should be entitled to qualifi@cunity,
the two pertinent questions are (1) “whether the facts that a plainsfélleged . . . or shown . ..
make out a violation of eonstitutional right and (2) “whether the right atissue was ‘clearly
established’ at the time of the defendant’s alleged miscondirddrson555 U.S. at 232
(quoting Saucier v. Katz33 U.S. 194, 201 (2001)Courts have “discretion to decide whioh
the two prongs of qualfiednmunity analysis to tackle first.Lash v. Lemkg/86 F.3d 1, 5
(D.C. Cir. 2015)(quoting al-Kidd,563 U.Sat735).

1. DISCUSSION

The plaintiff's claims lend themselves to division into three categorfirst, the plaiifit
brings twofederal chims, pursuant to 42 U.S.C. § 1983, against Sergeant Clingeatigaging
false arrest and malicious prosecution in violation of his Fourth Amendigbtd. ISeeFAC 11
86-101. Second, the plaintiff brings a single federal claaidso pursuant to 42 U.S.C. § 1983,
against the Distrigtalleging deliberate indifference to the aforementioned constitutional
violations. SeeFAC {{ 10211. Third, the plaintiff bringstwo stateclaims against both
defendants, alleging malicious prostan and intentional infliction of emotional distresSee

FAC 1 11831. These three categories of claims wil be addressddtimbelow.



A. The Plaintiff's Federal Claims Against Sergeant Clingerman Fail Be caues
This Defendantls Entitled to Qualified Immunity

The plaintiff claims, in Count I, that he was falsely arre§tadsuant to a defective
warrant which did not establish probable cause to believe that he camthéte.” FAC 9 88.

His federalmalicious prosecution clainip Count Il, is also predicated on a purported lack of
probable cause, alleging thae “chargegagainst himjwere not based upon probable cause, but
were maliciously inttiated by defendant Clingerman pursuant to a legalyiedéefComplaint

and Affidavit.” 1d. { 97. As support for both of these claimthe plaintiff contends thahere
wasno probable cause to believe he was involved directly in the alleged crireQ@pln at 6,

or “had the specific intent to commit the crime of theft,” FAC <#& alsd-AC 1 97. The
defendants countdinat Sergeant Clingerman is entitled to the defense of qualified immunity
becausé¢his defendanthad probable cause to believe that [the plaintiff] intentionally deprived
Ms. Weeks of the use and benefit of her progentyviolation of D.C. Code 8§ 23211. Defs.’
Mem. P. & A. Supp. DefsMot. Dismiss (“Defs.Mem.”) at5, ECF No. 13According to the
defendants, none of the plaintiff's factual allegations regarding his invahkteimethe alleged
criminal conduct or intent to commit a crimaderminesthe existence of probable caudd. at
5-6 Defs.” Reply Pl’s Opp’n Defs.” Mot. Bmiss a—3 ECF No. 16 The defendants are
correct.

The Fourth Amendment requires that an officer effecting an arrestiatmigit
prosecution have probable cause to doSeeU.S.CoNsT. amend. IV (“The right of the people
to be secure in their pons, houses, papers, and effects, against unreasonable searches and
seizures, shall not be violated, and no Warrants shall issue, but upon prolbskle .ca”). For
this reason, whether an arrest or prosecution is constitutionally vdlidften turn on whether

probable cause existeeeBeck v. Ohip379 U.S. 89, 91 (1964) (“Whether [an] arrest was



constitutionally valid depends . . . upon whether, atthe moment thewaaestade, the officers
had probable cause to make it . . .PiJt v. District of Columbia491 F.3d 494, 510 (D.C. Cir.
2007) ([M] alicious prosecution is actionable under the Fourth Amendment to the extehetha
defendant’s actions cause the plaintiff to be ‘seized’ without probatleec’). Ordinarily,
however, an officer is entitled to qualified immunity, regardlesstatier probable cause
existed in fact]w]here the alleged Fourth Amendment violation involves a search oreeizur
pursuant to a warrant.Messerschmidb65 U.S. at 546. In that circumstance, ‘fidet that a
neutral magistrate has issued a warrant is the clearest indicationetbéficters acted in an
objectively reaonable mannéras required for the defense of qualified immunity to appdy.

[{TH

As the Supreme Court has explained, “in ther@dr case, an officer cannot be expected to
guestion the magistrate’s probableuse determination’ because ‘it is the magistrate’s
responsibility to determine whether the officer’s allegations edtatisbable cause and, if so,
to issue a warrant comporting in form with the requirements of the Fourtmdment.”” 1d. at
547 (alterations omitted) (quotingnited States v. LeqrA68 U.S. 897, 942(1984)).
Accordingly, giventhe issuance of a warrant by a magistiatthe instantcasethe plaintiff
wages an uphill battle jpressing his claims against Sergeant Clingerman

“[1] n some circumstancg&sowever, arfofficer wil have no reasonable grounds for
believing that the warrant was properly issuebléon 468 U.S. at 9223 (footnote omitted).
Far example, “if the magistrate or judge in issuing a warrant wasdhiak to the existence of
probable causkey information included or omitted from tis@ipporting affidavit by the executing
officer, orif thewarrant was based on affidavit “so lackingin indicia of probable causes to

render official belief in its existence entirely unreasonalam officer may be liableld. at 923

(quoting Brown v. lllinois 422 U.S590, 611(1975) (Powell, J., concurring in p3rt3ee
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Messerschmidb65 U.S. ab47 (discussing this “narrow exception” and noting “the threshold
for establishing [it] is a high one, and it should b&”)

In the instant case, thearrantandsupporting affidavit executed by Sergeant Clingerman
are referenced in the First Amended Complaint but not provided by any partyy éwvent, the
plaintiff does not allege that thearrant was invalid on its fackut rather suggests that even
though the warrawas facially valid the supporting affidavit was somehow flaweds a result of
misleading information or omissions material to the magistrate’s lpeoloause determination.
SeePl.’s Opp’'n at 12 (averring “it was wrongfully indicated in the arrestrant application
Complaint” that Fiona Weeks*International Passport” was “wrongfullpbtained and used’
by’ the plaintiff). Notwithstanding the vagueness of the plaintiff's allegations regarding the
preciseflaws allegedin the affidavit, review of the First Amended Complaint, which focuses on
thelack of anyprobable causeeveals ample information for resolution of the parties’
contentionsregardingSergeant Clingerman’s entitlement to the shield of qualified immuriy
other words, if thelaintiff's factual allegations, the truth of whidre assumedail to show a
lack of probable cause, the plaintiff will not have “ma[d]e out a violati a constitutional
right” as requiredby the first prong of the qualified immunity analysis to remthat defense’s
protection. Pearson555 U.S. aR32 Thus, while an officermaybe entitled to qualified
immunity even where probable causdacking the existence of probable causzessariy
entitles him to thatdefense In addition asis explainedinfra Part I11.B, if the plaintiff has faied
to plead facts sufficient to shaawiolation of a constitutional right, the plaintiff'§ 1983claim

against the District will alsoecessarilfail, obviating the need for the Court to considgner

2 Whileits decisioninLeonaddressed qualifieichmunity in the context of auppression hearing, the
SupreméCourthasapplied the same standard to an offise€quest for an arrestwarraSee Malley. Briggs475
U.S.335, 344-45 (1986)
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arguments of th@artiesregarding the District’s liability. iRally, if probable cause existthe
plaintiff's allegations regarding Sergeant Clingerman’s malice rodwize plaintiff, seeFAC {9
6768, are wholly irrelevant SeeMalley v. Briggs475 U.S. 335, 341 (198@hoting “an
allegation of malice is not sufficient to defeat immunity if [tiiical acted inan]objectively
reasonalb mannei—as is plainlythe casavhere arofficer actedn reliance orprobable cause
(emphasis added))-or these reasongrobable causeil now be assessed

An arrest or prosecution is supported by probable calesetlfe time of the arrest or
prosecution, “the facts and circumstances within [the officers’] ledye and of which they had
reasonably trustworthy information were suéfiai to warrant a prudent man in believing that the
petitioner had committed or was committing an offendgetk 379 U.S. at 92. Such a belief
need note “correct or more likely true than fals@gxas v. Browm60 U.S. 730, 742 (1983)
nor doegxobable causérequire the same type of specific evidence of each element of the
offense as would be aded to support a convictionAdams v. Williams407 U.S. 143, 149
(1972). Nevertheless‘the police cannot establish probable cause without atdeastevidence
supporting the elements of a particular offense, including the requisital&te. Wesbw.
District of Columbia765 F.3dl3, 19 (D.C. Cir. 2014femphasis in original

“To determine whether [an officehpd probable cause to believe tragplaintiff was]
violating District of Columbia lawe look to District law to identify the elements of each of
those offense’.1d. To sustain a conviction foseconedegree theft under D.C. Code 82211,

the govenment must prove (I}hat the accusedvrongfully obtained the property of

3 Given that the probable cause analysis focuses on the facts@amistances known to the officer at the

time of the allegedly unconstitutional action, the asislgould differ for a plaintiff's false arrest and malicso
prosecution claims if new information came to light betwibe plaintiff's arrest and prosecutiddee Pitt491
F.3d at 502. In this case, however, the plaintiff haslteged that new information surfaced between the two
events, andthus a single probable cause analysis for btk & appropriate.
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[another])” (2) “that at the time he obtained it, secifically intendedeither to deprive
[another] of a right to the property or a benefit of the property or to take orusaka the
property for [himself] . . without authority or right and (3 “that the property had some
value.” Russell v. United State®5 A.3d 1172, 1177 (D.C. 2018&)uoting Nowlin v. United
States782 A.2d 288, 291 (D.Q00D). In contendingthat Sergeant Clingerman lacked
probable cause to arrestand prosecute the plaintiff, the plaintiff Bounsthe first two elements
of seconddegree theft, arguing thhé “himself was not at all involved in the actual confiscation
and destruction of Rim Weeksg] documents” and that, in any evettte evidencedid not
demonstrate the plaintiff had thequisite specific intent. PL.®pp'nat6, 9. The plaintiff's

own allegations set out in the First Amended Complaimiercut botlof these argumentsSee
Atkins v. City of Chicag®31 F.3d 823, 832 (7th Cir. 2Q1(noting thata party maylead
herselfout of courtby pleading facts that show she has no legal gldin$. Gypsum Co. v.
Indiana Gas Cq.350 F.3d 623, 626 (7th Cir. 200@A litigant may pleaditself out of courtby
alleging (and thus admitting) the ingredieisa defensé).

The plaintiff's first argumentthat probable cause was lacking doighe lack of evidence
showing theplaintiff wasinvolved in the confiscation and destruwti of Fiona Weeks'
identification seemingly ignores the multiple factual allegations to the contrary sit that
First Amended Complaint.For example, the plaintiff alleges that,gursuing the arrest and
prosecution of the plaintiff SergeanClingerman relied on Fiona Week<emplaint which
states “that her ID &as taken from her by [the] plaintiff and [the] plaintiff refused to returnhe |
to her because he thought the ID was fakeAC § 43. The MPD’subsequent investigation of
Fiona Weekss police complaint which included at least two conversations with pladntiff,

does not appear to have revealed any information suggesting that the plaintiff wasved
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in the confiscation of Fion&Veeks'’s property.To the contrary, the facts in the plaintiffisirst
Amended Complaintreflectthat he never denied having personal involvement with the
confiscation andinsteaddemonstrated ample knowledge of the events surrounding the
identificatioris confiscation andatention athe Park The plaintiff “informed the officers that
the requested ID had in fact been used in the commission of a crime,” “Fioaks $f®uld be

arrested because she was a wiling participatiercriminal activity,” “he Park gained
possesen of the [permit only because it had been used fraudulently,” “Fiona Weeks had
knowingly and wilfully given the [pgérmit to [an] underage female to faciltate [the latter’s]
llegal entry to the Park,” “the subject ID was confiscated only to awiturther use in
fraudulent activity,” and “he had in fact involved a member of the MPD, @ff&onzalegsic]
[,] on August 10, 2014, whethe requested [pfmit was confiscated.ld. 1 4-52, see alsad.
1 141 Moreover, the plaintiff concedes thatihteracted directly with Ms. Weeks on August
10, 2014, and at that time personally rejected her request for return of theatentif
document atissueld. f133-37, 39 The plaintiff further explained that the identification was
not taken from Fiona Weeks and thia person from whom it was confiscated did not object to
its confiscation. See idJ 141. Far from denying involvement with the confiscatiand
retentionof Ms. Weeks’s property, the plaintiff's detailed recitation of the uypigrlevents
sugged direct involvement in that confiscation. Accordingly, the plaintiff canstalgish a
lack of probable cauge believehe was directlyinvolved in the confisc@n and retention of
Ms. Weeks’s property.

The plaintiff's second argumenthat probable cause was lackmgh respect tdis

specffic intent tacommit the crimgalso failsin view of the facts alleged in the First Amended

Complaint Asexplainedabove to establish secordkegree theft under D.C. Code §2211,
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the government must prove that the plaintipecifically intendedeither todeprive [another] of
a right to the propertpr a benefit of the property or to take or make use of the property fo
[himself] .. .without authority or right” Russell65 A.3dat1177(quoting Nowlin, 782 A.2dat
291). The plaintiff contends that the facts alleged establish a lack of probable astse
specffic intent becaugbey demonstrate thdts. Weeks’sdentification was confiscated for the
purpose of preventing its fraudulent use to obtain ilegal entry into hisacldpmoreoverthe
identification was obtained “not from Ms. Weeks but from an under[agepiritnel patror’
SeePl.’s Opp’'n at 910 (enphasis omitted) Thus, according to the plaintiffthe confiscation of
the subject items by the staff [tfhe Park had nothing to do with depriving Ms. Welekks ‘a
right to the property or a benefit of the propertyld. at 9.

The plaintiff freely admits to hisoverarchingmotive toprotecthis business by
disallowing entry ofan underagevould-be patrorbut,no matter how exculpatory this
motivation, he also admits that, to this end, he acted in a manner desigieprive Ms. Weeks
of her lawfulproperty by sanctioning the conduct of his employees and refusing to return the
identification document to her. For exams,noted above, the plaintiff told Sergeant
Clingerman and other officers that he believed Ms. Weeks to have engageduia bycr
providing her identification to an underage potential patronttaatdneconfiscated the
identification to prevent such us8eeFAC 1 4352, 141. These statements by the plaintiff,
along with Ms. Weeks’s complaint, more than sufficéatarrant a pudent man in believirig
that the plaintiff intended to deprive another persorttad identificationwithout authority to do
sa Beck 379 U.S. at 91 While the plaintiff now “explain[s]” that “[h]e did not know Fiona
Weeks at the time of this particularcdent’” and thus did not know at the time he denied her

request for the identification’seturnthat it rightfully belonged to hePl.’s Opp’n at 7, this

15



clarification is of no moment. he plaintiff has alleged no facts suggesting that he made any
suchclarification to Sergeant Clingerman or any other offjegor to his arrest and prosecution.
More significantly, the plaintiff was without authority tdakethe identificatior—which,
indisputably, did not belong to the plaintiff, or any other staff bematthe Park—from any
person, regardless of raubjectivebeliefs as tsuch person’tegal entitlement to possess or use
the identification his intention of preventing identity fraudr his concern that future ilegal uses
of the identification “could endanger his livelhood and liquor license.”s Bpp’'nat 104

For these reasonSergeantClingermanis entitled toqualified immunity. he plaintiff
has failed to allege facts demonstrating a laggrobable causand thus has not aleged a
violation of his constitutional rightsAccordingly, the plaintiff's § 1983 false arrest and
malicious prosecution claimsredismissed

B. The Plaintiffs Federal Claim Against the District Fails

The plaintiff alleges that the District “failed to progesgupervise, train and discipline
MPD officers with respectto proper procedures for handling and monitoringorfiscation and

stora@ of false IDs use by undergpevould[-]be patrons of businesses serving alcoholic

4 Even assuming that the plaintiff had established a laclobfgirle cause such thathe “ma[d]e outa
violation of a constitutional right” in satisfaction of tfirst prong of the qualified immunity analyd&garson555
U.S. at 232, on the groundthat the officer omitted inédiomfromthe warrant applicatioegarding the plaintiff's
purported innocerimtentto prevent illegal entry of underage pergorntbePark his claims would fail nonedess

on the second prong of the qualified immunity analysis,kviEquires that the constitutional violation be apparent
to a reasonable officerin light of clearly established Bee Pearsq®55 U.S. at 231Nothing in DC. Code
§22-3211 suggestsdefense for persons who intend to deprive anotherpfoperty but solely for the purpose of
preventing another crime, and thus the plaintiff's caidas are, at least, of such “questionable relevance&o th
probable cause determination that Semg€bngerman would nevertheless be entitled to qualifieelinity .
Whitlock v. Brown596 F.3d 406, 413 (7th Cir. 2010) (concluding officerntttio qualified immunity on the
second prong ofthe analysis where “a reasonable officddwothave known one way orthe other whetherthe
[plaintiffs’ innocent] explanation for their conduct waaterial to the probableause determination for criminal
conversionunder Indiana law” in light of the “breadth ofdma’s criminalconversion statute and thepapent
absence of an impliedonsent defense’$eelLeaver v. Shortes844 F.3d 665, 6690 (7th Cir. 2016)finding that
gualified immunity applied to bar § 1983 claim againsuifieer who sought an arrest warrantsince it would not
“have beenclearto a reasonable officer that the omitted faanaieerial to the probabtsause determination”
undeMWisconsins theftby-lessee statue
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beverage.” FAC 107 Specifically, the plaintiff contend$he problem of undg¢age] young
people attempting to gain entry into nightclubs is a major problem in theanitg,*[a]s a result
of the lack of proper training and supervision of officers [on the part of thec)jdhtsiness
owners, such as the plaintiff, are wrongfuly exposed to the threatesft at the hands of an

il -Jtrained, ilFJsupervised police officetr Id. 1108-09. According to the plaintiff,the
District’s alleged failureto train and supervise its police officers in this regaahstituted a
custom and policy in viation of theconstitutional rights of the plaintiff arttie citizens of the
District of Columbia pursuant ta42 U.S.C. § 1983. Id. 1111 In moving to dismiss this claim,
the defendastrely onthe Supreme Court’s decision honell v. Dep’'t Soc. Servg36 U.S. 658
(1978), Defs.” Mem. at 6, which held that a municipality may be liable w®i&r.S.C. § 1983
only where the action that is alleged to be unconstitutional impleit®ieor executes a policy
statement, ordinance, regulation, or decision officially adopted and proealiggathat
[municipality’s] officers” Monell, 436 U.S. at 690and asserts that the plaintiff in this case has
failed to allege facts sufficient to establisfcastom or policy,” Defs.” Mem.at 7.

The defendants’ contentions need not be addres$ediold the District liable, the
[plaintiff] must show (1) a Constitutional violation, and (2) that therldiswas responsible for
that viohtion.” Doe v. District of Columbigr96 F.3d 96, 105 (D.C. Cir. 201f)iting Collins v.
City of Harker Heights503 U.S. 115, 120 (1992) As explained above, thgaintiff hasfailed
to plead facts sufficient to establish a lack of probable dausesuance by a magistrate of an
arrest warrantand thushas not made owt violation of any constitutional rightSee supr&art

lll.LA. Consequently, the plaintiff'€ 1983claim against the District must be dismissed.
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C. The Court Lacks Jurisdiction Overthe Remaining Claims

Since theplaintiff’'s three federal claims must be dismissed, otdgesclaims remain
against the defendants. While federal district courts have supplemeistdittjon over state
claims that “form part of the same case or comtrgy’ as federal claims over whictethhave
original jurisdiction, 28 U.S.C. 8§ 1367(a)herethe federhclaims on which dederal court’s
jurisdiction relied have been dismissed, the court has discretion in decibeitentaetain
supplemental juriscdtion over he remaining state claimsee28 U.S.C. § 1367(c)(3);
Edmondson & Gallagher v. Alban Towers Tenantsig8 F.3d 1260, 12656 (D.C. Cir.
1995). Inexercising this discretiprthe court balances the traditional “values of judicial
economy,convenience, fairness, and comityCarnegieMellon Univ. v. Cohill484 U.S. 343,
350 (1988). “[I] n the usual case in which all fedeleak claims are dismissed before trial, the
balance oftheselfactors ... wil point toward declining to exercij@risdiction over the
remaining statdaw claims.” Id. at 350 n7; see alsdJnited Mine Workers v. Gibb383 U.S.
715, 726 (1966) (“Certainly, if the federal claims are dismissed b#fake. . . the state claims
should be dismissed as well.”).

In theinstant casesach of these factors weighs in favor of dismissing the plaintiff's state
claims without prejudice. With respect to judicial economy, the pféntiemaining claims
sound in District of Columbia law, with which the District of Columisieurts aremore familiar,
and this Court has yet to parse any of those claims. Moreover, thet@bt@olumbiacourts
are arequally convenient forum for these ndimerse parties, and principles of comity and
fairness point in favor dllowing these claims to be pursued, if the plaintiff chooses, in the local
court system.See Shekoyan v. Sibleyllnd09 F.3d 414, 424 (D.C. Cir. 2008]T]he district

court properly considered comity as well as fairness to the plaimttomcludingthat its
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rejection of his noriederal claims would not adversely impact [the] plaintiff's abilityptiosue
those claims in the local court system.” (internal quotation marks ardtaihs omitted))
Consequently, the remaining state clammedismised without prejudice.
V. CONCLUSION

For the foregoing reasons, the defendants’ motion to dismiss is gramteglaintiff's
federal claimsin Counts I, Il, and Il] aredismissed, and the plaintff’ remaining state claims
aredismissed without prejudicgursuant to 28 U.S.C. 8§ 1367(c)(3Jhe Clerk of the United
States District Court for the District of Columbia is directed tseckhis caseAn appropriate

Order accompanies this Memorandum Opinion.
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