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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

LUIS ALEXANDER VASQUEZ et al.
Plaintiff s,
Case No. 15:v-2106 (GMH)

V.

GRUNLEY CONSTRUCTION CO.,
INC. et al.

A R N R R N

Defendants.

)

MEMORANDUM OPINION

This casavas referred tohis Courtfor all purposes.Currently ripeis Plaintiffs’ motion
for conditional certificatiorof a collective actiorunder the D.C. Minimum Wage Revision Act
(“DCMWRA”"), D.C. Code § 32-100&t seq.After reviewing theentire record, the Courtwill
denythe motion.

BACKGROUND

The Court explained thactsof this case in a prior opinior'Wasquez v. Grunley Constr.
Co, Case No. 1%v-2106 (GMH), 2016 WL 1559131 (D.D.C. Apr. 18, 2016). The Court will
recount here onlthe facts pertinent to the adjudication of Plaintiffs’ moti Plaintiffs area

group ofcarpentes who worked on &argescale renovatioproject at the Watergate hotel in

1 The relevant docket entries for purposes of this Memorandum Opinionlarelaintiffs’ Memorandum in
Support of Their Motion for Conditional Certification of an @ptCollective Action Under the D.C. Minimum
Wage Revision Act (“Mot.”) [Dkt. 48L]; (2) Defendant Grunley’s Opposition to Plaintiffs’ Motion for Conditional
Certification of an Optn Collective Action Under the D.C. Minimum Wage Revision Act (“GaynDpp.") [Dkt.
52]; (3) Defendant Calderon’s Opposition to Plaintiffs’ Motion for dtadal Certification of an Opin Collective
Action Under the D.C. Minimum Wage Revision Act (“Calderon Opp.'}t[[33]; and 4) Plaintiffs’ Reply in
Support of Their Motion for Conditional Certification of an @ptCollective Action under the D.C. Minimum
Wage Revision Act [Dkt. 54] (“Reply”).
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Washington, D.C. Amended Complaint [Dkt. 1] § ZDfendant Grunley Constructiomas the
general contractor on the projedd. § 22. Defendant C.R. Calderon Construttiaas a
carpentry subcontractor, and Defend@atfiasDrywall & Finishwas an unlicensed labor
recruiterthatrecruited Plaintiffs for Calderond. {1 1, 12.Plaintiffs allege that none of the
defendants evegraidthem for their work 1d. 11 24, 34.

Plaintiff Vasquezoriginally broughtclaims against all Defendants und¢t) the Fair
Labor Standards Act (“FLSA”), 29 U.S.C. § 26tlseq. (2) theDCMWRA, D.C. Code § 32-
1001et seq.(3) the District of ColumbidVage Payment and Colksan Law, D.C. Code § 32-
1301et seqg.and (9 theDistrict of Columbiawage Theft Preention Amendment Act, D.C.
Code 88 32-1001-15, 32-1301-1M. 11 44-62. He alsosought to bring hisLSA and
DCMWRA claims on behalf of himse#nd others similarly situated as a collective actiah I
35;see als®9 U.S.C. § 216(b); D.C. Code § 32-15981)

On March 7, 2016, Plainti¥asquezanoved for conditional certification of collective
actiors under both the FLSA and DCMWRA. Plaintiff's Motion to Certify Class [Dkt. 26). O
April 18, 2016, the Court granted that motion in paAfasquez2016 WL 1559131, at *4. The
Court granted conditional certification of the followiogllective action under the FLSA:

All non-exempt employees who performed carpentry work at the Watergate hotel

renovation at 2650 Virginia Avenue, N.W., Washington, D.C., for Garfias

Drywall & Finish, LLC and C.R. Calderon Construction, Inc., from August 2015,
until the final disposition of this action.

The Court denied without prejudice the motion to conditionally certify the DCMWRA
collective actionhowever.ld. As explained in that opinion, the DCMWRA previously mirrored
the languagé the FLSA that provides for collective action based on the written consent of each

class membeto opt in to the suitld. That language was removed from the statute in



amendments to the DCMWRA enacted in early 2015, long before the conduct at issue in this
case.ld. Without that languagéhe Court notedhatgroup actions under the DCMWRAay
now more closely resemble traditional, opt-out class actions under Federalf Rutd
Procedure 23Id. Plaintiff did not argue that certification of the DCMWRA claim was
appropriate under Rule 23, and he did not give any reasons why, in light of the amendments to
the DCMWRA, the Court should still treat the stataseproviding for collective actions like the
FLSA. Id. The Court therefore denied the motion but permitted Plaintiffs to addreSsuints
concerns in a renewed motion.

Plaintiffs filed that motioron May 20, 2016. Defendant Grunley responded on June 10,
2016, and Defendant Calderon responded on June 15, 2016. Plaintiffs replied on June 16, 2016,
and so the motion is ripe for disposition.

DISCUSSION

In their motion, Plaintif6 askthe Court to conditionally certify under the DCMWRA the
samecollective actiont has already conditionally certified under the FLSA. Mot. athie
issue before the Court, however, is not whether conditional certification is apf@apritnese
facts. The Court has already concluded that iVessquez2016 WL 1559131, at *4. The only
guestion presented now is whether the 2015 amendments to the DCIVANR#edcollective
actionsas an avenue for bringing group clajreaving DCMWRA plaintiffs the ability to
pursuesuch claimsolelyunder thdraditionalclassactionprocedures in Rule 23Because the

motion rests in large part on the important differences between the FLSA an2BRtile Court

21t may seem odd for Plaintiffs to seek conditional certification of twactille actions, one under the$A and
one under the DCMWRA, W this oddity is easily explainedf an FLSA plaintiff succeeds on his claithe FLSA
provides that an employshall be liable for the employee’s unpaid wages“amdadditional equal amount as
liquidated damages.” 29 U.S.C. § 216(b). The DCMWRA contains a simil@téddamages provision, but the
2015 amendments increaséeé amount of those damages to three times the amount of unpaid \BaGe€ode §
32-1012(a). Thus, Plaintiffs stand to recover much more if they ¢ag tireir DCMWRA claims collectively
rather than just their FLSA claims.



will briefly explain howRule23 class actions arfeLSA collective actions work before turning
to Plaintiffs’ motion.

A. Rule 23 Class Actions and FLSA Collective Actions

Both theFLSA and the DCMWRArequireemployers to pay their workersranimum
wage and, if the employee works more than forty hours in a workweek, overtime catigrens
29 U.S.C. § 207(a)(1); D.C. Code § 32-1003. Both statutes also permit claims to be brought on
behalf of agroup of workes. 29 U.S.C. § 216(b); D.C. Code § 32-1308(axée alsd.C.
Code § 32-1012(a) (“A civil action [under the DCMWRA] may be commenced according to §
32-1308.”). Under the FLSAuchactions are called “collective actions” and are subject to
more leniencertification rules than thosgplicable tdypical Rule 23 class actionslunter v.
Sprint Corp, 346 F. Supp. 2d 113, 117 (D.D.C. 20@®puaphakeo v. Tyson Foods, |64 F.
Supp. 2d 870, 887 (N.D. lowa 2008) (“Despheir confusing semantic similarities, the
differences between claastions and collective actioase great.”) Rule 23 class actions
require the plaintiff to demonstrate that (1) the class is so numiiraysinder of all members
is impracticable; (2) there are questions of law or fact comimadime class; (3) the claims or
defenses of the representative parties are typical of the claims or defetseslass; and (4)
the representative parties will fairly and adequately protect the irg@feste class. Fed. R. Civ.
P.23(a). Additionally, a prospective Rule 23 clagpresentativenust also satisfy onaf the
three requirements of Rule 23(bg., that prosecuting sefae actions would create a risk
inconsistent adjudications; that injunctive or declarateligf is appropriate; or that common
questions of law or fact predominate and that a class dastguperior to other available methods

for fairly and efficiently adjudicating the controversgl. 23(b).



“The Federal Rules of Civil Procedure, including Rule 23 authorizing class a@upig
in all civil actions except when Congress has decided otherwis®bores Federal Practice 8
23.04 (3d ed. 2007) (citing Fel. Civ. P. 1;Califano v. Yamasak#42 U.S. 682, 700 (1979))
Shady Grove Orthoped#ssoc, P.A. v. Allstate Ins. Cp559 U.S. 393, 400 (2010[L] ike the
rest of the Federal Rules of Civil Procedure, Rula@®maticallyapplies‘in all civil actions
and proceedings in the United States district courts.”) (quoting Fed. Rule CiviegPdhasis in
original). Congress did just that in the FLSA when it prodide“alternative means for
obtaining class or group relief.3ee5 Moore’s Federal Practice 8 23,@9 U.S.C. § 216(b).

An FLSA collective actionunlike a Rule 23 class action, is not subject to the numerosity,
commonality, and typicality requirementskile 23. Hunter, 346 F. Supp. 2d at 117. “Instead,

a collective action has only two threshold requiremetits:plaintiff must show that she is

similarly situated tolte other members of the proposed class, and those other members must ‘opt
in’ to the proposed classid.

In additionto the requirements for certification, the crucial difference betwkess and
collective actions iRule 23’s opt-out procedure and the opt-in procedure used in collective
actions. In Rule 23 class actions, persons who meet the class defingtiaatomatically joined,
and are subject to all the principles of preclusion that come with participationdas@geunless
they affirmatively opt out. SeeAlvarez v. City of Chicag®05 F.3d 445, 448 (7th Cir. 2010)
McEImurry v. U.S. Bank Nat’'l Assoed95 F.3d 1136, 1139 (9th Cir. 2007 FLSA collective
actions on the other hanno employeeshall be a party plaintiff. . unless he gives his consent
in writing and such consent is filed in the court.” 29 U.S.C. 8§ 216(b). “This opt-in language was
added by Congress in order to limit the number and type of plaintiffs who could joirtigellec

actions.” Chase v. AIMCO Properties,R., 374 F. Supp. 2d 196, 199 (D.D.C. 2005). The opt-



in requirement helps “prevent[ | large group actions, with their vast ailbegaof liability, from
being brought on behalf of employees who had no real involvement in, or knowledge of, the
lawsuit.” United Food & Commercial Workers Union v. Albertson’s, 1207 F.3d 1193, 1200
(10th Cir. 2000) (quotingrrington v. Nat'l Broad. Cq.531 F. Supp. 498, 500 (D.D.C. 1982)
“The ‘consent in writing’ requirement . . . [sought] to eradicate the problem of tatatyolved
employees gaining recoveag a result of some third pagyaction in filing suit.” Arrington,
531 F. Supp. at 502. Several Circuit courts have concluded, as a result of this fundamental
differene, that class actions and collective actions are “mutually exclusive and irtebtnti
SeeSchmidt v. Fuller Brush Cd527 F.2d 532, 536 (8th Cir. 197%pChapelle v. Owens-lIl.,
Inc., 513 F.2d 286, 288 (5th Cir. 1975). Our D.C. Circuit has recognized that opt-in and opt-out
procedures represent “opposite requirement[kjridsay v. Gov'Emps.Ins. Co, 448 F.3d 416,
424 (D.C. Cir. 2006).

B. The 2015 DCMWRA

The DCMWRA used t@ontainoptin and writteaconsentanguageadentical tothe
FLSA. The statute formerly provided, in relevant part, that

[an] [a]ction to recover damages . may be maintained. .by any 1 or more

employees for ashon behalf of the employee and other employees who are

similarly situated.No employee shall be a party plaintiff. unless the employee

gives written consent to become a party and the written consent is filed in the

court in which the action is brought.
D.C. Code 8§ 32-1012(b) (2001). The statute now provides that

[a]lny empbyee or person aggrieved by a violation of . . . the Minimum Wage

Revision Act . . . may bring a civil action in a court of competent jurisdiction

against the employer. . . Actions may be maintained by one or more employees

who may designate an agent or representative to maintain such action for and on

behalf of themselves or on behalf of all employees similarly situated.

D.C. Code § 32-1308(a)(1) (2015).



As can be seem)is amendment removéelde sentence settirggit the opt-in and written-
consent procedures for group actions under the DCMWRA. It also amended the wording
regarding who mapring an action, providing that the employees may “designate an agent or
representative” to maintain an action on their beh@#ed. Finally, the 2015 amendments
added two subsections to this provision which help define what it means for emptopees t
“similarly situated”:

(2) For the purposes of this subsection, 2 or more employees are similatidsitua
if they:
(A) Are or wee employed by the same employer or employers, whether
concurrently or otherwise, at some point during the applicable statute of
limitations period;
(B) Allege one or more violations that raise similar questions as to
liability; and
(C) Seek similar forms of relief.

(3) Employees shall not be considered dissimilar under this subsection solely
because their:

(A) Claims seek damages that differ in amount; or
(B) Job titles or other means of classifying employees differ in ways that
are unrelated tdeir claims.

d. § 32-1308(a)(2)3).

As the Court observed in its last opinion, this change in statutory text undeth@nes
notion thatcollective actionsre still permitted under the DCMWRA/asquez2016 WL
1559131, at *4. “Without opta and writterconsent procedures that restrict the right of
recovery to those who affirmatively file consents to participate in the suit, glaopsdrought
under the neyDCMWRA] are likely to resemble class actiorather than collectivecéions.”
Eley v. Stadium Grp., LLivil Action No. 14-ev-1594 (KBJ), 2015 WL 5611331, at *4

(D.D.C. Sept. 22, 2015) (quotation, citatioasd alterations omittedRivera v. Power Design,

Inc., Civil Action No. 15ev-0975 (TSC), 2016 WL 1226433, at *8 (D.D.C. Mar. 28, 2016).



DCMWRA class actions are truly treated as such, they must meet the mayergtdertification
requirements of Rule 2Rivera 2016 WL 1226433, at *&Eley, 2015 WL 5611331, at *4.

No Court has squarely addressed the effect of the 2015 DCMWRA amendments. As the
Court’s prior opinion noted, in botiley andRiverathe Courts declined to address the question
without specific argument on it, which the plaintiffs in those cadiék® Plaintiffs here- had
failed to provide.Vasquez2016 WL 1559131at *4. A renewed search of the case law
surrounding the DCMWRA reveals that no Court has considered the topic since this Caurt di
April. As such, the Court writes on a clean slate.

C. The Parties’ Arguments

Plaintiffs contend that the amended text of the DCMWRA permits both opt-in and opt-
out group actions. Mot. at Plaintiffs arguethat the prior text of thstatute*was formerly
phrased as a prohibition or limitatioim that it did not permit collectie actions unless each class
member opted in by written consemdl. According to Plaintiffs,n changing the law, thB.C.
Council adoptd*” permissive languagethich leaves open all forms of group actions, including
both optin (collective)and opt-ou{class)versions of such actiondd.

In support of its interpretation of the amended,tBkintiffs point to the legislative
history of the 2015 DCMWRA amendmentsl. at 3. Plaintiffs claim that there is no indication
that the legislators soughttemove the strong protection an FL3#4oe collective action
provides for workers in the District of Columbild. Instead, the Council endeavored to
strengthen worker protection laws and “‘makifedasier for workers to collect awarderh
businesses #t steal [workers’vages™ Id. (quotingApr. 10, 2014Committee Report oBill

20-671, the “Wag@heft Presention Amendment Act of 2014”).



Plaintiffs do notite any language in the Committee Report on the amendments
indicating that the legislatorstended to preserve collective actioi®ee id.Rather Plaintiffs
argue the converse, claiming that Hgfe was no reported suggestion of removing the right to
engage in an opt collective actiori. Id. Plaintiffs contendhat it would be illogicafor the
Council to express an intent to strengthen wage laws and simultaneously remove oihend$ the
strongest featuredd. at 5. In light of the Council’s pro-worker inten®laintiffs arguejt should
not be assumed, absent some clear indicatitimeitegislative history, that éhCouncil intended
to removecollective actions from the DCMWRA schemiel. at 5-6.

Finally, Plaintiffs compare the rigorous requirements of Rule 23 classmadtith the
more lenient standards for FLS$pe collective atons. Id. at 4-5. Plaintiffs note that
Congress acted intentionally when it created-fessrictive means favorkers to pursuevage
claims on aroup basis.Id. at 4. Further, Plaintiffs complain that meeting the requirements of
Rule 23 would be p#cularly difficult for groups of construction workers like themselvis.at
5. Specifically, because it is estimated thair FLSA collective action asertified containst
mostaround 10-12 members, it would be hard for Plaintiffs to meet the numerosity requirement
of Rule 23.1d. Similarly, typicality would be tough to demonstrate if the workers had varying
job duties or work schedule&d. Thus, Plaintiffs conclude, the Court should be loath to deny
them theadvantages inherent incallectiveaction.

Defendant Grunley responds that the removal of thenogtd writterconsent
proceduresanguagdrom thetext of theDCMWRA evinces a clear intent to remove collective
actions from the statute. Grunley Opp. at 4. Moreover, in Grunley’s view, “[t|herfoatd
‘opt-out’ procedures inherent in collective actions and class actions, respeareahyutually

exclusive.” Id. at 5. Grunley cites numerous cases for the proposition that collective and class



actions are fundamentally divergemd,as a resultthe DCMWRA cannot possibly permit both
at once.ld. Grunley reasons that because the DCMWRA cannot allow both opt-in and opt-out
class relief simultaneously, and because the DCMWRA no longer contains opt&ayres,
Rule 23 must govern any group action under the DCMWRiAat 5-6.

In fact, Grunley argues, this Court has concluded that the opposite situgit@mitting
pre-2015 DCMWRA claims to be brought as a Rule 23 class actisimpermissible. In
Driscoll v. George Washingtddniversity, 42 F. Supp. 3d 52, 60 (D.D.C. 2012), the Court
compared the DCMWRA opt-in procedure with the opt-out procedure in Ruted28ermine
which would control in a group claim under {2015 version of the DCMWRA brought in
federal court To resolve the inconsistency between the two, the Court applied the framework
for resolving federastate conflicts implicating the Federal Rules provideg8hady Groveb59
U.S. 393.Driscoll, 42 F. Supp. 3d at 60. The Court found, urteady Grovgthat Rule 23’s
opt-out procedure would abridge the “substantive” right conferred in the DCMWRA through the
opt-in mechanismld. at 62. In other words, permitting a Rule 23 class to bring DCMWRA
claims would eliminate the protections for both workers and employers that thepyptedure
provides. Id. According to Grunley, iit wasnot possible undeshady Grovéo allow apre-
2015 DCMWRA claim to proceed on a group basis under Rule 23, surely the converse —
permitting a pos015 DCMWRA claim to proceedas a collective actionwhich Plaintiffs
proposehere,alsocannot be true. Grunley Opp. at 7-8. Grunley assertsthiat absence of
special procedures, like those in FLSA, for enforcing rights on a group adis¢laimsnust
be maintainedaccording tahe procedurem Rule 23.1d. (citing Halliwell v. AT Solutions983

F. Supp. 2d 1179, 1183-84 (S.D.IC2013).

10



DefendantCalderon joins in Grunley’s opposition, but adds a few additional thoughts of
its own. Calderon Opp. First, Calderon notes that Plaintiffs fail to point to agydge in the
legislative history showing that the D.C. Council dmt intend to change DCMWRA group-
action procedures through the 2015 amendmddtsat 2. Calderon views Plaintiffs’ motion as
an attempto backpedal agaimsvhat the Council has donéd. Second, Calderon argues that
even if the purpose of the Council was to strengthen the DCMWRA to prevent the theft of
employeeshardearned wages, this case does not involve any purposeful deprivation of wages.
Id. at 3. Instead, at worst, Calderon and Grunley were simply unaware that adso pay
Plaintiffs. Id. Thus, even legislative history supporting aggressive wage laws should not counsel
in favor of an “expansive interpretation” of the 2015 amendnala®ing collective actions
Id.

Plaintiffs reply first that, in their view, oph and opt-out group actions are not mutually
exclusive. Reply at-B. Second, Plaintiffs claim th#he opt-in and opt-out procedures of
collective and class actions, respectively, are merely procedural and, as,alcesolt conflict
with each otherId. at3—4. Finally, Plaintiffs posithat the lowered commonality and
numerosity requirements for collective aasaalign with the D.C. Couwl’s intent toenact
strong protections for D.C. worker#d. at 4-5.

D. The 2015 DCMWRA Eliminated Collective Actions as an Avenue for Relief

The Court finds Plaintiffs’ arguments unpersuasiitas well-settled that the Court must
apply the plairnext of the DCMWRA unless it is ambiguous. “[W]hen the stasu@guage is
plain, the sole function of the courtatleast where the disposition required by the text is not
absurd s to enforce it according to its termdHartford Underwriters InsCo. v. Union

Planters Bank, N.A530 U.S. 1, 6 (2000)Legislative histay, on the other hand, “can serve to

11



inform the court’'seadingof an otherwise ambiguous text,” but “it cannot lead the court to
contradict the legislation its€lf Recording Indus. Ass’n of Am., Inc. v. Verizon Internet Servs.,
Inc., 351 F.3d 1229, 123D.C. Cir. 2003).

Here, the2015 amendments to the DCMWRA eliminated the plainly worded statutory
text that require@dptin and writterconsent procedurdsr maintining acollectiveaction The
Court will not presume that the D.C. Council’'s deletion of that text was meaninagess
Plaintiffs would have it. Indeed, is wellsettled that the opt-in feature is an indispensable part
of collective actions.See Jones v. Casey’s General Stosd3 F. Supp. 2d 1080, 1084 (S.D.
lowa 2007) (“The requirement that potential plaintiffs ‘aptto the collective action is the
primary feature distinguishing collective actions under the FLSA fross @ations that are
subject to Federal Rule of Civil Procedure 23'8hman v. Legg Mason, In&32 F. Supp. 2d
726, 731 (M.D. Pa. 2007) (“The ‘opt-in’ mechanism distinguishes actions under § 216(b) from
standard class actions under Federal Rule of Civil Procedure 23.”); 7B Chiared/Aght,

Arthur R. Miller & Mary Kay Kane, Federal Practice & Procedure § 1807 (2007)l§ePty the

most significant difference in procedure between the FLSA and Rule 23 ikdlsatute

contains a requirement that plaintiffs desiring torfméuded in the litigation must ‘opt in’ to the

suit by filing a written consent with the court.”). Without it, fresent version of the

DCMWRA looks like any other state wage and hour law that lacks a special emémitce

procedure. In other words, it looks like it could support a Rule 23 class action, but lacks the key

provision — opt-in — that would support a collective acfion.

3 Interestingly, thepresentersion of the DCMWRAow reads like the original enactment of the FLSA in 1938,
which provided that an action “may be maintained . . . by any one or moreyeemlor and in behalf of himself or
themselves and other employees similarly situated, or such emplogemloyees may designate an agent or
representative to maintain such action for and in behalf of all empleiyaiarly situated.” See29 U.S.C. § 216(b)
(1938). Actions under this first iteration of the Act were genersdlgted as havingneoptin requirement although
the statute lacked language to that eff@geWilliam C. JhaverWeeks & Austin Webbertlass Actions Under
Rule 23 and Collective Actions Under the Fair Labor Standards Act: Preventing the @ondiaTwo Distinct

12



And creative reading of the legislative history of the statateiot restoréne opt-in
procedures which the D.C. Couihchose to deleteRecording Indus. Ass’n of An351 F.3cat
1237. Moreover, even if relevant, the legislative history of the 2015 DCMWRA amersdment
provides Plaintiffs little help. Nowhere in it is there any discussion of tletiaielof the opt-in
language from the statutory tex&eneral statements in the legislative history concerning the
D.C. Council’s interest in strong wage laws do not lead to the conclusion that the Casined w
the practice of opt-in collective actions to continue. Sudecdidle actions are not necessarily
more protective of wage earners thRule 23class actions. Each type of group action carries
with it different benefits and burdens. Optprocedures givéplaintiffs the advantage of lower
individual costs to vindicate rights by the pooling of resources” and allowsffmiéat
resolution in one proceeding of common issues of law and fact arising from thelleg®e a. .
activity.” Hoffmann—La Roche v. Sperlig93 U.S. 165, 170 (1989). The opt-in procedise
helps employers because it “preveidsge group actions, with theiast allegations of liability,
from being brought on behalf of employees who had no real involvement in, or knowledge of,
the lawsuit: Arrington, 531 F. Supp. at 50By contrast Rule 23 opbut class actions are more
favorable to employers on the front end because they are more difficult tp. cBdeFed. R.

Civ. P. 23(a){b). But the difficulties plaintiffs face in obtaining Rule 23 class certificatten a

Tools to Enforce the Wage Lay&3 Geo. J. on Poverty L. & Pol'y 233, 239 (2016) (citfentland v. Dravo Corp.
152 F.2d 851, 85%4 (3d Cir. 1945) (collecting cases)). At first glance, this paralighimappear to help Plaintiffs’
argument. If the langge of the FLSA in 1938 supported aptgroup claims without an express opt
requirement, then surely the 2015 DCMWRA must, too. But such an iet&tipn would miss half the story. Also
in 1938, the federal courts adopted the Federal Rules of Civil ProcedludjrigdRule 23. Fed. R. Civ. P. 23
advisory committee’s note to subdivision (a) (1937). Under the ofigémsion of that Rule, the modern Rule
23(b)(3) “damages” class action, known as a “spurious” class actiomelkh® have an ofih requirement.See
John G. Harkins, Jrkederal Rule 23- The Early Years39 Ariz. L. Rev. 705, 707 (1997). Courts viewed FLSA
group actions as spurious class actions under Rul®gtland 152 F.2d at 8534. Thus, it was not a special
feature of te FLSA that imbued these group claims with ariomondition. Instead, that was the wallydamages
class actions were treated at the time under Rule 23. Therefore, any analegyrigitial text of the FLSA does
not answer the question of whethee IDCMWRA's current language, standing alone, containsropt written
consent requirements.

13



proportional to the benefits they gaimamely, automatic joinder of all class members without
the arduous opt-in procesAlvarez 605 F.3d at 448. For that reason, it is not unreasonable for
the D.C. Council both to desire to increase wage protection and to decide that DCHIRA
claims should be governed by Rule 23. Indeed, many other states’ wage lawes iopbit

way. See, e.gErvin v. OS Restaurant Servs., 832 F.3d 971, 974 (7th Cir. 2011) (lllinois
Minimum Wage Law)Morris v. Affinity Health Planinc., 558 F. App’x 51, 52 (2d Cir. 2014)
(New York Labor Law)Garcia v. Tyson Foods, Inc/70 F.3d 1300, 1305 (10th Cir. 2014)
(Kansas Wage Protection Act).

And although the plain text of the amended 2015 DCMWRA does not prohibit opt-in
collective actims, the deletiofrom textof the express opir and writteArconsent procedures
which are integral to a collective actiomlitates in favor of the conclusidhat such procedures
are no longer allowedSee Abbott v. Abbo®60 U.S. 1, 33 (2010) I¢f interpreting statutory
text, we ordinarily presume that the use of different words is purposeful and esmicgsntion
to convey a different meaning.”)n the absence dftatutory languageequiringalternate
procedures, Rule 23 applies to any attempt to bring a group claim in federal®eebt.

Moore’s Federal Practice 8§ 23.04 (citing Fed. R. Civ. Eadlifano, 442 U.S. at 7005perling

v. Hoffman-La Roche, Incl18 F.R.D. 392, 399 (D.N.J. 1988) (“In most federal class actions, . .
. the issues of joinder among, and notice to, potential class members are govereedrhy F

Civ. P. 23.”). This principle applies with equal force to st&er claims brought in federal

courts. See Shady Groy&59 U.S. at 400 (applying Rule 23 to a claim brought under New York
law); Marquez v. Partylite Worldwide, IndNo. 07 C 2024, 2007 WL 2461667, at *3 (N.D. lIl.
Aug. 27, 2007) (noting “the assumption that the usual federal procedures,” including Rule 23,

“apply in each case or controversy,” including state wage claims brought on a group basis).

14



Without express opta and writterconsent procedures, the Court has no basis on which to
conclude that the DCMWRA provides an alternative to the usual Rule 23 class action
procedure$. Accordingly, Rule 23will control anyDCMWRA group claims broughin this
matter. SeeMarquez 2007 WL 2461667, at *3.

Plaintiff's request that this Court certify an aptcollective action undehe DCMWRA
will therefore be deniedDefendanGrunley suggests in its oppositidratbecausdlaintiffs
have not met the strictures of Rule 23, the Court should deny certification of ant @bdss
actionat this time Grunley Opp. at 8Because its clear that Plaintiffs made no effort to do so
in their motion the Court will not preemptively decide that issue. If Plaintiffs think they can

make out a Rule 23 class action, they may seek certification as permitted inléhat Ru

4 For the same reason, the application of Rule 2approcedures to DCMWRA claims after the 2015
amendments no longer runs afoul of the “substantive” rigtatted by the ogh procedure that the DCMWRA
previously containedSee Driscoll42 F. Supp. 3d at 66ge alscAnsoumana v. Gristede’s Operating Corp01
F.R.D. 81, 84 (S.D.N.Y. 2001) (finding that because there “is ndinagguirement, analogous tiee procedure
authorized by the FLSA, under the New York Minimum Wage Act,” the fitersought class certification under
Rule 23).

5 Plaintiffs’ cited cases do not alter this result. Indeed, they do not peak % the problem presented here.hin t
cases Plaintiffs cite for the proposition that-opand optout procedures are not mutually exclusive, the courts
determined whether an FLSA collective action could be litigated concurreitiia statdaw wage claim brought
as a Rule 23 class aatioSee Butler v. DirectSat USA, LL800 F. Supp. 2d 662, 6486 (D. Md. 2011)Ervin,

632 F.3d at 974indsay 448 F.3d at 42£25; Damassia v. Duane Reade, In250 F.R.D. 152, 16465 (S.D.N.Y.
2008);Bouaphakep564 F. Supp. 2d at 8888; Lehman v. Lgg Mason, In¢.532 F. Supp. 2d 726, 731 (M.D. Pa.
2007). But the propriety of Plaintiffs trying to bring their DCMWRA claimsaeRule 23 class action alongside
their FLSA collective action is not before the Court at this time, and that@ueésitself unsettledCompare
Bouaphakep564 F. Supp. 2d at 88&jth Woodard v. FedEx Freight East, In250 F.R.D. 178, 1889 (M.D. Pa.
2008).

15



CONCLUSION
For the foregoing reasons, Plaintiffs’ Motion for Conditional Certification of ptl®
Collective Action Under the D.C. Minimum Wage Revision Act [Dkt. @8] be DENIED. An

Order consistent with this &nmorandum Opinion will be filed contemporaneously herewith.

Date: August 2 2016

G. MICHAEL HARVEY
UNITED STATES MAGISTRATE JUDGE

16



