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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

BACKPAGE.COM, LLC
P laintiff,

V.

)
)
)
))
) Civil Action No. 152155 (RBW)
)

)

LORETTA E. LYNCH, in her official
capacityasAttorney General of the United)
States bAmerica

Defendant.

N e

)

MEM ORANDUM OPINION

The plaintiff, Backpage.com, LLCBackpage.com”)brought this action against the
defendantLoretta Lynch in her official capacity as Attorney General of the United States of
America(“the government”) challenging the constitutionality of the Stop Advertising Victims of
Exploitation Act of 2015(“SAVE Act”), which amended 18 U.S.C. § 15@D00) “a statutdhat
prohibits certain conduct related to sex trafficking of children and those subjectetdo fraud,
or coerciori, and addedadvertisingto the ypes of conductprohibited under § 1591(a).”
Memorandum in Support of Defendant’s Motion to Dismiss (“Gov't's Mermat);see also
Complaint for Declaratory and Injunctive Relief (“Compl.”) 1. Currently pendingoteethe
Court is the Defendant’s Motion to Dismiss (“Gov't's Mot.”), ECF MO, which seeks
dismissal of the @mplaint pursuant to FedalRule of Civili Procedurel2(b)(1) (“Rule
12(b)(1)"), or alternativly, dismissal pursuant to Fexél Rule of Civil Procedurel2(b)(6).

Upon careful consideration of the parties’ submissiotise Court cacludes that it must grant

'In addition to the filings already identified, the Cazonsidered the following submis sionséaching its
decision: (1jhe plaintiff's Oppositionto Motionto Disnmsg“Pl.’s Opp’n”); and (2) thegvernment's Reply in
Support of Defendant's Motion @ismiss (“Gov't's Reply”).
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the government’'s motion a dismissthis actionfor lack of subjet matter jusrisdictionpursuant to
Rule 12(b)(1)
BACKGROUND

A. Statutory Background

In 2000, Congress passed the Trafficking Victims Protection Acaffitking Act”),
Pub. L. No. 106386, 8§88 104113, 114 Stat. 1464 (2000) (codified as amendesgations
throughout Titles 8, 18,and22 of the United States Cogée'to combat trafficking in persons, a
contemporary manifestation of slavery whose victims are predominantly rwanaechildren,
to ensure just and effective punishment of traffickers,tammlotect their victims,” 22 U.S.C. 8§
7101(a) (2012).The legislation wasnacted becaus€ongresgecognized that human
trafficking, particularly of women and children in the sex industry ‘isodem form of slavery,

and it is the largest manifestatiof slavery today.”” United States v. Walls784 F.3d 543, 548

(9th Cir. 2015)(quoting 22 U.S.C. 8 7101(b){1)cert. denied136 S. Ct. 2262015)
Accordingly, through the Trafficking Ac¢tCongressadopted‘a comprehensive regulatory
scheme that crimalizes and attempts to prevent slavery, involuntary servitude, and human
trafficking for commercial gain.”ld.

This comprehensive scheme proscritgssere forms of tracking in persons,” including
“sex trafficking in which a commercial sex act iglieced by force, fraud, or coercion,” and “sex
trafficking . . . in which the person induced to perform such act has nokedttt8 years of
age.” 22 U.S.C § 7102(9)(A). Section 1591¢a}he statuteas originally enacted, imposed
criminal penatlties foany individual whadknowingly

(1) in or affecting interstate commerce recruits, entices, harbors, trsnspor

provides, orobtains by any means a person; or (2) benefits, financially or by

receiving anything of value, from participation in a venture whiah engaged in
an act described in violation of paragraph (1), knowing that force, fraud or



coercion . . . wil be used to cause the person to engage in a commercial sex act,
or that person has not attained the age of 18 years and will be caused tarengage
a commercial sex act.

Pub. L. No. 106386, § 112. However, in 2008, Congress amendethéms reaequirement of

§ 1591 (a) allowing for the pr@ecution of a person who commits “act identified in §

1591(a)(1) and (a)(2) where [tpersom acted ‘knowing, _or in reckless disregard of the fact

that force, fraud, or coercidwould] be used or that the individual involved is a minor.” Gov't's
Mem. at 4 (citing the Wiliam Wiberforce Trafficking Victims &ection Act of 2008, Pub. L.
No. 116-457, 122 Stat. 5044 (2008)). Moreover, Congress added siobs@jto the statute
which eliminated the @yernment’s burden of demonstrating that the defendant had the requisite
mens reaf either actingknowindy, or in reckless disregard of the fact that the individual
caused to engaged in a commercial sexugdrabibited bysubsection (a)(T)ad not reached the
age of eighteen, provided tHdlhe defendant had a reasonable opportunity to observe the person
So recruited, enticed, harbored, transported, provided, obtained, mainizatexhized, or
solicited” 1d.
Pertinent to this case, Cargs, in 2015, further amend8d591(a) through the SAVE Act
to include “advertis[ing]” as a type of conduntadecriminal for sex trafficking &ts coveed by
§1591(a)(1). Compl. § 47; Gov't's Mem. at 5 (citing the SAVE Act, Pub. L. Ne-224
§118(b)(1)). Additionally, the SAVE Actamended thenens reaequirementset forthin the
language belovg 1591(a)(2). Gov't's Mem. at 5 (citing the SAVE Act, Pub. L. No. 122,
§8118(b)(2)); see alscCompl. §47. Consequently,1851(a) now provides
(a) Whoever knowingly—
(D) in or affecting interstate or foreign commerce, or within the special
maritime and territorial jurisdiction of the United States, regradntices,

harbors, transports, provides, obtaisglvertises or maintains by any
means a person; or



(2) benefits financially or by receiving anything of value from participation
in a venture which has engaged in an act described in violation of
paragraph (1),

knowing, or, except where the act constituting the violation of paragraph (1) is
advertising, in reckless disragaof the factthat means of force, threats of force,
fraud, coercion described in subsection (e)(2), or any combination of such means
will be used to cause the person to engage in a commercial sex act, or that the
person has not attained the age of l8ryeand wil be caused to engage in a
commercial sex act, shall be punished as provided in subsection (b).

18 U.S.C.A. 8§ 159h) (2015) (emphasis added).
B. Factual Background

Backpage.cons alimited liability company, organized and existing under the laws of
Delaware, with its principal place of business in Dallas, Teasnpl. § 8.Primarily,
Backpage.corosts an online classified advertising service (“web service”) thatreagd in
2004 and is located at www.backpagmm Id. T 15 As the seconthrgest web service of its
kind, after Craigslistid.; Gov't's Mem at § Backpage.com's web servioperates in all fifty
states and the District of Columbia. Compl. {{ 8, 15; GoWttm at 5. Users of
Backpage.com web service may post advertisemeuntslera number of categorie®.g, local
places, buy/selltrade, automotive, rentals, real estate, johsg, dadiult, and serviceand
various subcategorieaind milions of advertisements are placed each month. Compl—{&; 15
Gov't's Mem at 5. Users ‘provide all content for their feertisements. . ., including alltext,
titles, and photographis.Compl § 17. But, evethough“Backpage.om does not dictate any
content,. . . it doesscreen, block, and remove[agitisenentg that violate the website’s terms of
use” Compl 111718 And, “Backpage.conprohibits ilegal content and activity on its
website and takes numerous steps to prevent such misuse, especially to gostrédi@aghuman

trafficking or child exploitation.” Compl.  18; Gov'ts Mem at 5.



On or abouOctober2010, variouspublic officials and state attorneygenerabegan
pressuringBackpage.conto remove the “adult services” category from its welbsitd. 120
21 (ctting statements bpolticians who hadwritten to Backpage.com or madgemments in
regards tdegislative resolutionsthat sought to pressuBackpage.conto eliminate its‘adult
services” categojy “[M]aintain[ing] that censorship is not a solution to human trafficking or
child exploitation,” Compl. 3, Backpage.cormasrefused to remove the “adult services”
category from its website, “advocat[ing] that a better approach is theideternet and to work
with cooperative website providers such as [itself] to identify, iiyagst and prosecute illegal
conduct and rescue victimsid.

In 2012, three stas “expressly targgtd] Backpage.com,id. 1 24, when they “enacted
criminal statutes to censoduat ads on [its websit¢]id. 2. Backpage.com challenged the
constitutionality of theestate lawsand“[ijn each instancefederal courts enjoined the laws,
finding them unconstitutional undemet First Amendment . . [because] the states’ efforts to
regulate or effectively block [escort] ads and [escort services] ‘wéely Ichill protected

speech.” Id. 1124-25 (citing casesjquoting Backpage.com, LLC v. McKenn&81 F. Supp.

2d 1262,1282 (W.D. Wash. 2012)And asnotedabove in 2015 after thesethree cases were
decided Congressnacted the SAVE Actwhich among other amendments, “added the term
‘advertises’ among the predicate acts for criminal sex traffickirj@]ii591” Id. 1 1.

Intendng to maitain an “adult services” category as part of its web sergeeid. 1 23
Gov't's Mem. at 10 Backpage.com filed this actioasserting a prenforcement challenge to the
SAVE Act,see generalyCompl.; Govt’'s Mem. at 1.Specifically, Backpage.com contenitisit

the “[pJrovisions of the SAVE Act .. . are . .. unconstitutionalygue overbroafl] and

2In its Gomplaint, Backpage.comnotes that prior to the pressureii esc® remove the “adult services” category
form its website, Craigslist was targeted by many publiciai@and state attornegenerato do the same, and in
September of 2010, Craigslist removed their “adult serviagsgory fromits websiteSeeCompl. 1 1920.
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infringe First Amendment rightsid. § 3. In response, thgovemment moves to dismiss the
Complaint on the grounds thBackpage.comiacks standing to bring this penforcement
challenge¢’ andthus, dismissal is required under Rule 12(bldgause the Court lacks subject
matter jurisdiction, or in the alternative, that Backpage.com has failsthte a claim upon
which relief can be granted as required under Rule 12(b)(6). Gov't's M&r2.at

. STANDARD OF REVIEW

Federal district coustare courts of limited jurisdictiori{okkonen v. Guardian Life Ins.

Co, 511 U.S. 375, 377 (1994), afjd] motion fordismisal under Federal Rule of Civil
Procedure 12(b)(2)presents a threshold challenge to the court’s jurisdiction ”. .Marrow V.

United States723 F. Supp. 2d 71, 75 (D.D.C. 2010) (Walton, J.) (qudtia@se v. Sessions

835 F.2d 902, 906 (D.C. Cir. 1987)Thus a district court is obligated to dismiss a claim if it
“lack[s] . . . subject matter jurisdictipf’ Fed. R. Civ.P. 12(b)(1). Because ‘it is presumed that
a cause lies outside [a federal court’s] limited jurisdictiod, (quoting Kokkonen 511 U.Sat

377), the plaintiff bears the burden of establishing by a preponderance of the eviderace that

district court hassubject matter jurisdictionseeLujan v. Dek. of Wildlife, 504 U.S. 555, 561

(1992)
In deciding amotion to dismiss based upon lack of subject matter jurisdiction, thietdistr

court“need not limit itself to the allegations of the complainGrandLodge of the Fraternal

Order of Police v. Ashcragftl85 F. Supp. 2d 9, 14 (D.D.C. 2001Rather,’a court may consider

such materials outside the pleadings as it deems appropriate to resojuedtien [of] whether

it has jurisdiction [in] the case.Scolaro v. D.C. Bd. of Elections & Ethic404 F. Supp. 2d 18,

22 (D.D.C. 2000Q)see als@lerome Stevens Pharms., Inc. v. FDA, 4@IHA.249, 1253 (D.C.

Cir. 2005). Additionally,a district court must “assume the truth of all material factual



allegationsin the complaint and ‘construe the complaint liberally, granting [the] filathie

benefit of all inferences that can be derived from the facts alégadh. Nat'l Ins. Co. v. FDIC

642 F.3d 1137, 1139 (D.C. Cir. 2011) (quotifbomas v. Principi394 E3d 970, 972 (D.C. Cir.

2005)) However, “the [p]laintiff's factual allegations in the complaint . . .Ivdear closer
scrutiny in resolving [a 12(b)(1) motion].’Grand Lodge 185 F. Spp. 2d at 1314.
[11.  STANDING
As a preliminary matter, the Court must “begin . . . with the questionbgc matter

jurisdiction” before turning to the merits of the plaintiff's claims. Afreedom Law Ctr. v.

Obama 106 F. Supp. 3d 104, 108 (D.D.C. 2015) (Walton, J.) (quétame v. Obama 742

F.3d 1023, 1028 (D.C. Cir. 2014pee alsdNO Gas Pipeline v. Fed. Energy RequlaBmmm’'n

756 F.3d 764, 767 (D.C. Cir. 2014) ("It is fundamental to federal jurisprudencértiade III
courts such as ours are courts of limited jurigmic Therefore, ‘we must examine our authority

to hear a case befovee can determine the merits(uoting Wyo. Outdoor Council v. U.S.

Forest Sery.165 F.3d 43, 47 (D.C. Cir. 1999)))Article 11l of the Constitution limits the

jurisdiction of fedeal courts to ‘Cases’ and ‘Controveries.”” Susan B. Anthony List v. Dugha

__U.S._, 1,134 S. Ct. 2334, 2341 (2014) (qudting. Const., d. I, 8 2). “The doctrine b
standing gives meaning to thesmnstitutional limits of Article Illby idenify[ing] those disputes
which are appropriately resolved through the judicial procelsk.(quoting Lujan, 504 U.S. at

560). “Indeed, theCourt ‘need not delve into [a plaintiff's] myriad constitutional and stagutor

claims [where] the [plaintiff] lack#rticle Il standing...!” Am. Freedom Law Ctr106 F.

Supp. 3d at 108 (quoting Crow Creek Sioux Tribe v. Brownlee, 331 F.3d 912, 915 (D.C. Cir.

2003)). “This is because a court may not ‘resolve contested questions dfidannitsy

jurisdiction is n doubt,” as ‘[h]ypothetical jurisdiction produces nothing more than a



hypothetical judgmertwhich comes to the same thing as an advisory opinion, disapproved by

[the Supreme] Court from the beginnirig. Id. (quoting Steel Co. v. Citizens for a Better Bnv

523 U.S. 83, 101 (1998)).

“Courts have ‘always insisted on strict compliance with this jurisdicti@tanding
requirement . .. [a]nd [this Court’s] standing inquiry [must be] especigtirous when
reaching the merits of the dispute would force [this Court] to decide wleatlaetion taken by
one of the other two branches of the Federal Government was unconstitutidiga [§uoting
Raines v. Byrd521 U.S. 811, 820 (1997)). “Theirreducible constitutional minimum of
standing contains three elemer{ts) injury in fact (2) causation and (3) the possibility of

redress by a favorable decisionld. (citing Lujan 504 U.S. at 5651); see alsd&usan B.

Anthony List ~ U.S.at__ 134 S. Ct. at 2341* The party invoking federal jurisdiction bears

the burden okstablishing standing, Clapper v. Amnesty IntUSA, 568U.S. , 133 S. Ct.

1138, 1148 (2013fcitations omitted) and “each element must be supported in the same way as
any other matter on which the plaintiff bears the burden of preqfwith the manner and

degree of evidence required at the successive stages of the litig&isgh B. Anthonyist,

U.S.at__,134 S. Ct. at 2342 (quotibgian, 504 U.S. at 561) Here the parties only dispute
whether there is a sufficient injury in facdeeGov't's Mem. at 9; PIl’s Opp'n at 1.
The injuryin-fact requirement “helps to ensure that the plaintiff has a ‘persarad st

the outcome of the controversy.’Susan B. Anthonyist,  U.S.at__, 134 S. Git2341

(quoting Warth v. Seldin 422 U.S. 490, 498 (19756) “An injury sufficient to satisfy Article Il

must be concrete and particularized and actual or imminent, not conjextimgdothetical. An
allegation of future injury may suffice if the threatened injury is adyténpendiy, or there is

a substantial risk that the harm wil occultd. (citations and quotations omittedAnd, as here,



where a plaintiff raises a penforcement First Amendment challenge to a statute, “[s]ubjective

chill alone” is not a sufficient injury ifiact to confer standing. Johnson v. District of Columbia

71 F. Supp. 3d 155, 159 (D.D.C. 2014) (quotixgt Now to Stop War & EndRacism Coalv.

District of Columbia 589 F.3d 433, 435 (D.C. Cir. 2009)) (internal quotations omitted).

However, whenever “the threatened enforcement of a law creates an Article 111 injury,”

Susan B. Anthonyist, ~ U.S.at__,134 S. Ct. at 23412,is not necessary that [a] plaintiff

first expose [itself] to actual arrest or prosecution to be entitlexhatenge [a] statute that [it]

claims deters the exercise of [itspnstitutional rights.” Babbitt v. United Farm Workers Nat'l

Union, 442 U.S. 289, 298 (1979) (quotigieffel v. Thompsan415 U.S. 488, 494 (1974))

(internal quotations omittedsee alstMedmmune, Inc. v. Genentech, In&49 U.S. 118, 128

29 (2007) (“[W]here threatened action by government is concerned, we do not reqaingiffa pl
to expose himself to liability before bringing suit to challenge the basibddhreat). Instead,

“a plaintiff satisfies the injuryn-fact requirerant where [itJalleges ‘an intention to engage in a
course of conduct arguably affected with a constitutional interest, butipessdy a statute, and

there exists a credible threat of prosecution thereuhd8usan B. Anthonyist,  U.S.at

134 S. Ct. at 2334 (quotinBabbitt 442 U.S. at 298)A credible threat of prosecution exists
when “the [challenged] law is aimed directly at plaintiffs, who, iirth@erpretation of the
statute is correct, wihave to take significant and costly compliance measures or risk criminal

prosecution.” Virginia_v. Am. Booksellers Ass’n, Inc484 U.S. 383, 392 (1988) (citations

omitted).
In its effort b satisfy the injuryin-fact requirement, Backpage.com first alleges that it
“intends ‘to engage in a course of conduct arguably affected with a constitutiterast,” Pl.’s

Opp’'n at 13 (quotingBabbitt 442 U.S. at 298), because ‘it hosts an onlressified ad service



and intends to continue providing that forum for third parties’ speantig]everal courts have
held that hosting advertisemenrtincluding adultoriented and escort adss protected by the
First Amendment id. (citing cases).Additionally, it contends thalbecaus¢he SAVE ACT “is
aimed directly at Backpage.cofand if [its] interpretation of the statute is corredt] wil
have to take steps to comgwith the statute]or risk criminal prosecutioff. Pl.’s Opp’n atl4-

15 (citing Backpage.com, LLC v. Cooper, 939 F. Supp. 805, 819 (M.D. Tenn. 2013) (quoting

Am. Booksellers Ass’d84 U.S. at 392)). Further, sinttke SAVE Act’s legislative history is

rife with statements that its sponsors and supporteaended to gafter Backpage.cor, id. at

17, and because thexgrnment has “not disavow[ed] that it willirsueBackpage[.com] under

th[is] law,” id., Backpage.consontendghat it faces a credible threatmisecution
Backpage.comtumbles at theutsetin its atempt todemonstrag Article Il standing

becausehe course of conduct it alleges iatert to continue performing is not “proscribed by

[the] statute’ they wish to cliange” Susan B. Anthonyist, ~ U.S.at__ 134 S.Ct. at 2344

(quoting Babbitt 442 U.S. at 298) Backpage.com represetisit it intends to continue hosting
third party advertisements, including advertisemémas areadultoriented andconcernescort
services.SeePl’s Opp’'n atl3 (citing Compl 11 1518). And it alleges,albeit in generakn
intent to engage inonduct “arguably affectealith a constitutional interestiecauséirst
Amendment protections extend to commercial advertisements, including &awertis

concerningconsensual sebetween adults Seeid.; seealsoRenov. Am. Civil_Liberties Union

521 U.S. 844, 874 (1997) (“In evaluating the free speechrights of adults, weadet
perfectly clear that ‘[s]exd expression which is indecent but not obscene is protected by the

First Amendment.” (quotingSableCommchs of Cal Inc. v. F.C.C.492 U.S. 115125

(1989)); see alsdBigelow v. Virginia 421 U.S. 809818 (1975) (“The central assumption made

10



by the Supreme Court of Virginia was that the Fkstendmentguarantees of speech and press
are inapptable to paid commercial advertisements. Our cases, however, clearlhsledheatbl
speech is not stripped of FirAtnendmentprotection merely because it appears in that form.”
(ctting cases)).

Despite its assertionsvhat encumber8ackpage.cors posiion is that its “intended

future. . .conducf’ Susan B. Anthony.ist,  U.S.at 134 S.Ct. at 2344,0f hosing third

party advertisements, some of which fordegal “adult services, seePl’s Opp’'n at 13js not
“arguably .. . proscribed bifhe SAVE Act, the] statute [it] wishes to challenged. (quoting
Babbitt 442 U.S. at 298). The SAVE Act explicitly prohibidvertisements dlegal sex
trafficking of a minor or a victim of force, fraud, or coercion. 18 U.8.C591a). And there is
no doubt that advertisemerttsat promote these types of condact not afforded First

Amendment protectionSeeU.S. v.Wiliams, 553 U.S. 285, 27 (“Offers to engage in illegal

transactions are categorically excluded from First Amendment prot&ctisae alsdCent.

Hudson Gas & Elec. Corp. v. Public Serv. Comm’n of N7 U.S. 557, 5684 (1980)

(“Consequently, there can be no constitutional objection to the suppression of cainmer
messages that do not accurately inform the public about lastiutya The government may
ban . .. commercial speech related to ilegal activityHpweverthe SAVE Act does not
“sweep|[] broadly and cover[] the subject matter of [Backpage.com’s] intesylsetli which is
hosting third party advertisemeniscluding advertisementsf legal adult sexual services

conductthat is“arguably affected with a cditstional interest.” Susan B. Anthony.ist,  U.S.

at 134 S.Ct. at 2344. In fact, Backpage.com does not allege that the SAVE Act extends to
their intendedconduct of hosting legal third party adisgments; ather it focuses the lion’s

share of its preenforcement challengen whomay be held liable undéy1591(a). SeePl.’s
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Opp’'n atl5 (“The government argues that Backpage[.com] ‘doesuggest . . . ambiguity [as

to] which advertisementaould be .. . related to sex trafficking, but rather ‘ofdy] . . . who

may be charged . . . as one who ‘advertises’ . .. andmdiag reds required[.]” Gov't's Mem.

[at] 11. Butthatis entirely the poirtthe statte is vague regarding whether Backpage[.com] or

the third parties who post content may be prosecuted (or both), and what ssiesteired.”).
Backpage.comcknowledgeghat it does not intend to host advertisemefatsilegal sex

trafficking, representing that “screen[s], block[s], and remove[s] ads that violate the website’s

terms of use . .. [and] prohibits ilegal content and activity on its weebad takesumerous

steps to prevent such misusspeciallyto guard against human trafficking or child

exploitation.” Compl. 1Y 1718. While the Supreme Court has repeatedly emphasized that its

jurisprudence does not requiBackpage.com “to confess that [it] will in fact violate the law”

before it Wishes to challenge the constitutionality [thfe SAVE Act]” Susan B. AnthonyList,

__U.S.at__134 S. Ctat2345 (quotingBabbitt 442 U.S. at 301)Backpage.corstil must
“allege[] an intention to engage in a course of conduct arguably affgitited constitutional
interesf’ Babbitt 442 U.S. at 298&nd that conduct must bproscribed bythe] statute [it]

wishes to challengé Susan B. Anthony.ist,  U.S.at ,134 S. Ctat2344,to have standing

to pursuea pre-enforcement actiorBabbitt 442 U.S. at 298 (“When the plaintiff has alleged an
intention to engage in a course of conduct arguably affected with a constitutierakt, but

proscribed by a statytand there exists a credible threat of prosecution thereunder, he ‘should

not be required to await and undergo a criminal prosecution as the sole meseidgnof elief.”
(emphasis added) (quotirigoe v. Bolton 410 U.S. 179, 188 (1973))But, even if
Backpage.com “did start [hosting advertisements of sex traffickngopuld not contend that

[its] speechwould be ‘arguably affectetiwa constitutional interest;Am. Library Ass’nv.
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Barr, 956 F.2d 1178, 1193 (D.C. Cir. 1992) (quotiBgbbitt 442U.S. at 298) as such speech is
not protected by the First Amendmenitherefore the Court does not find that Backpage.com’s
“intended speech is ‘arguably proscribed’ by fBAVE Act, the]law” it seeks to challenge.

Susan B. Anthonyist, ~ U.S.at_,134 S. Ct. at 2344 (finding that the “petitioners’ intended

conduct [was] ‘arguably .. . proscribed by [the] dttthey wish[ed] to challenge” because the
challenged law “swe|[pt] broadly, and cover[ed] the subject matter of [thitjmess’ intened
speech”)

As further support for its position that it has standing to bring thisgmfercement
challenge to the SAVE AcBackpage.coruites the decisions of several csuhatconcluded
thatit had standing to “challenge[] state laws that targeted online cldsadiegtising sites.

Pl’s Opp’n at 15 Specifically, Backpage.com contends that these courts “held that hosting

advertisements-including aduktoriented and escort adgs proteceéd by the First Amendment,

id. at 13(citing Backpage.com, LLC v. Dgi807 F.3cd229 (7th Cir. 2015)Backpage.com, LC

v. McKenng 881 F. Supp. 2d 1262 (W.D. Wash. 201B¥ckpage.com, LLC v. Coope®39 F

Supp. 2d 805 (M.D. Tenn. 20)3) and that Bagbage.com hastandinghereeven though it
“would be unlikely to face prosecution’ because it ‘has not alleged that it intends to \iblte
law' and takes measures ‘to screenilicit adgl”"at 15 (citing Cooper 939 F. Supp. 2d at 818).
However, Backpage.com's reliance on these caseavaiing becauseas the government
notes, “none of tliese]cases support [Backpage.cbaving standing [in this caseprimarily

because fese]cases rest on different facand different claims. . .. [and] the challenged state

actions actually implicated [Backpage.com&nstitutionally protectgdrirst Amendment

¥ Backpage.comalso citBackpage.cophL C v. Hoffman No. 13cv-03952, 2013 WL 4502097 (D.N.J. Aug. 20,
2013) as support forits standing argument. However, theatisburtin that case did not address the question of
whether Backpage.comhad standing to seek a prelimijanciionagainsenforcement athe challenged statute;
rather, the district courtaddressed solely wheftamtingnjunctive reliefwas appropriatéloffman, 2013 WL
4502097, at5-8. The Court, therefore, does notfind further considerafitimed case pertinent to its analysis.
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interests.” Gow's Reply at 3.

For example in Backpage.com, LLC v. DartBackpage[.com] sought a preiirary

injunction to stop thddefendants campaign of starving the company by pressuring credit card
companies to cut ties with its website.” 807 F.3d at 28Ghat case, the defendaatcounty
sherriff, “decided to proceed against Backpage[.compwditigation but instead by suffocation,
depriving the company of ad revenues by scaring off its payreentEe providers Id. at 231.

To achievethis objective the defendant sentetter to both “MasterCard[Chief Executive
Officer] and Board bDirectas and to the corresponding personnel of Misa . request[ing]

that [their] institution[s] immediately cease and desist frdowalg [their] credit cards to be
used to place ads on websites like Backpage.cddh.’'Becaus€[tlhe First Amerdment forbids

a public official [from] attempfing] to suppress the protected speech of private persons by
threatening that legal sanctions wil at his urging be imposed unlessstlwarapliance with his
demands,’id., the Seventh Circuit reversdiie district court’s denial of Backpage.com’s request
for apreliminary injunction,id. at 238. But, Backpage.comin this casehas notshown thatti

has or will suffer rreparable injury othatits constitutionally protected speefatis underthe
purview ofthe SAVE Act. Seeid. at 231 {[The defendarjtdemand[ed}hat[the credit card
companiek cease and desist from plag any ads on Wwebsitesike Backpage.com.”) Instead,
Backpage.comrimarily alleges that it may face criminal liability dependingvdnich mens rea

of 8§ 1591(a) appliesSeeCompl. § 5see alsdl.’s Opp’'n at 15 Therefore the Seventh

Circuit's analysisin Dartprovides no support for Backpage.cbaving standing here.

Addtionally, in Backpage.com, LLC v. McKenn8ackpage.corsoughtapreliminary

injunction against state lawthat criminalized the offense of adveasing comnmercial sexual

abuse of a mindt. 881 F. Supp. 2d at 1265Vhile focusing its standing analysis on whether a

14



credible threat of prosecution existesgeid. at 1270, the district court McKennaconcluded
that Backpage.corhad standing becausecibuld “show that there is a credible threat that [the
challenged state lawould be enforced against pecause state] legislators [dflaopenly stated
that the challenged statUigas]aimed at Backpage.com and that tfegught]to eliminate

escort adand similar Internet postingsid. Moreover, tie McKennacourtagreed that
Backpage.com'siterpretation of the statuteas “corect,” id. —that “the law[would] require
them to undertake the impossible task fefsiewfing] and censor[ing] thirgharty content, or
obtain[ing] and retain[ing] the required forms of identification fromtlald-party users seeking
to post such content, or block[ing] content altogethad,” But, in this case, Backpage.com has
not pregnted evidence that Congresmught to eliminateall advertisements of a sexual nature
from its websitehrough the adoption of the SAVE Act; rather, the latfim isdirected only at
thoseadvertisementgoncerning ilegal sex traffickingivhich donot constitute constitutionally
protected speectseeCompl. T 28b) (citing statemenin the legislative history of the SAVE
Act by a Congressional member that the statistsnecessary to end faciltation of sex trafficking

by Web sites like Backpage.com and others wdramercially advertise thiscriminal activiy”)

(emphasis adde#))Pl.’s Opp’n atl819. And Backpage.com does not allege thatauld be

“ Backpage.comalso cites tadditionalCongressionatatements in the legislative history of the SAVE Aee
Compl 1 28 but, Backpage.com'’s reliance onthegestatementsis of no avaithehecause theglsoshow that
Congress soughtto eliminate only those advertisememte gingliegal sextrafficking First, Backpage.com
cites lllinois Senator Mark Kirk's statementthat “[he] intedto go after Bekpage.com.. .. We really oudtibe
able to charge them. . . [t. 1 28(a) (citing 161CoNG. Rec. S1458(daily ed. Mar. 12, 2015statement of Sen.
Kirk)). However, Senatd{irk’ s statement canadter a recitation on howthe proposed amendhbeing discussed
wasderived fromthe research conducted by Congress on tagree of sextrafficking on theternetseel61
CoNG. Rec. S1457-58 (daily ed. Mar. 12, 2015statement of Sen. Kifkand Senator Kirk's statementwas made
referenceo a different’amendmenthathe] was trying to offer ealier fiatjweek on the SAVE Actd.
Nontheless, Senator Kirk noted that'intendedo go after [Bhckpage.coribecauseitk the largest provider of
slaveryrelated services in the country. They make about$30 millioeasoff of slavery. We really oughtto be
able to charge themtdean up the messthey have creatéd. " Thus, Senator Kirk statements were directeily
atadvertisementsoncerninglegal activity, notadvertisementsoncerningconsensual adult servicesdditionaly,
Backpag.comcitepart of a statemebty WashingtorstateHouse of Representative Jaime HerBeautler where
he stated“We are seeking todable Web sites like B&page.com. ..” Compl. T 28(c)citing 160CoNG. Rec.
tontinued...)
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forced “totakesignificant andcostly compliance measuréso comply with the SAVE Actor

otherwiserisk criminal prosecutiai  Am. BooksellersAss’n, 484 U.S. at 392In fact,

Backpage.comcknowledgeghat it already

voluntarily employ[s] extensive monitoring todeintify improper content,
including automated fitering and manual review. . . . [@@tit alsd voluntarily
reports suspect ads to the National Center for Missing and Exploited Children. [It
further notes that]itregularly works with local, state arederal law enforcement

to support investigations and prosecutions, including promiyponding to
subpoenas, providingraining to law enforcement, removing and blocking posts at
their request, and even conducting independent research to assistuingresc
victims and arresting ar@osecutingcriminals.

Compl. 118.The Court, therefore, does not find thalgsis in McKennapersuasive considering
the distinguishable circumstances here

Likewise, inBackpage.com, LLC v. CoopeBackpage.comought a preliminary

injunction against a state law that criminaliz&te sale of certain seoriented advertisemerits.
939 F. Supp. 2d at 813There, the district court focused its standing analysisly on the
guestion of whether a credible threat of prosecution exiskedid. at 819 (“[T]he injuryin-fact
requirement isautomatically met, if ‘the law is aimed directly at plaintiffs, who, if their
interpretation of the statute is correct, will have to take significadtcastly compliance

measurs orrisk criminal prosecution.” (emphasis added) (quotiAq. Booksellers Ass’n484

U.S. at 392)f And the court concluded thdackpage.com had standingsteeka preliminary

(... continued)

H4518-19 (daily ed. May0, 2014)(statementof Rep. HerreBeutler) But,Representative Herreeutler's
entire statememtas that“We are here notjustto discuss the problem, but thesmuilVe are seeking to disable
Websites like [Blackpage.comthat advertise children for comiaderexand make it a Federal crime for a
company to knowingly postadvertisements for sexwith rairiot60ConG. Rec. H4521 (daily ed. May 20, 2014)
(statementof Rep. HerreBeutler) ThusRepresentative Herrddeutler's statement demstrates thahe
legislative efforts soughb targebnly advertisementsoncerninglegal sextraffickinghroughthe SAVE Act, and
Backpageconis omission of thigssential portion d¥epresentatividerreraBeutler'sstatement dramaticallters
thecontext in which hestatement was made.

® Backpage.comargues that the “injimyfact [requirement] isutomaticallymet, if the law is aimedirectlyat
[the] plaintiff[], who, if [its] interpretation of the statuis correct, [is] placed at risk of criminal prosecution.” Pl.’s
(continued.. .)
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injunction becaust “ha[d] shown sufficient evidence that[was]the direct target of the law,
and would haveo take cosprohibitive measures to comply with its provisiSndd. Moreover,
the partiesn Cooperdid not dispute that the law was passed “to pressure Backpage.com to stop
seling adult serviceadvertisenents’ id., and “Backpage.com allege[d] that it would have to
undertake an individual review of the milions of ads posted on its site eath and likely
conduct irperson identification checks of users, which it[ed]l ‘a practical impossibility,” id.
(cttation omitted). The court further noted that, “[e]ven if the statute did not directly target
Backpage.com, [ihonetheless concludabat] Backpage.com ha[d] alleged sufficient facts to
establish a credible threat of prosecution umigrbitt” becausdt clearly alleged that ‘it
intend[ed]to continue hosting adult and escort services advertisements, which fdarigl]

be proscribed by the statute’s vague awerboardscope. . . . [antecause] the [d]efendants
assert[edin their brieb and supporting documents that Backpage.cddj hasted and
continue[d] to host paid advertisements that violate the lald."at 820. Again, simiar to
McKennag the facts an@ackpage.com allegations in this case are distinguishable from those
in Cooper, because Backpage.com has not allelgeictthat its constitutionally protected speech
is proscribed by the SAVE Act or that it will have to employ “significantl eostly compliance

measures” to comply with thetatute Therefore, the Court does not find thelgsis in Cooper

(.. . continued)

Opp’n at 17 (citations and internal quotations omittétfjwever, Backpage.com's characterization of the language
cited inCoopeiand deived fromAm. Booksellers Ass’mmischaracterizate standard. Asthe Supreme Court
noted, the plaintiff booksellers A&am. Booksellers Ass'were able to seek penforcementreview ofthe

challenged statute because they “introduced 16 books theydrblvere covered by the statute and testified that
costly compliance measures would be necessary to avoetptios for dis playing such booksSusan B. Anthony
List, U.S.at__134S. Ct. at 2343. Thuss the governmentcorrectly notes, the Supreme Court 6tid n
establish a rule of ‘automatic’ standing based on the nofiataw targeting a specific individual or business.
Rather, the law at issue in that case was ‘aimed directly’ at tingifplzooksellers in thatit directly regulated
boolstoredisplays.” Gov't's Reply at5. Thus, Backpage lmoist also show that its interpretation ofthe SAVE
Actis correct, presumably by showingthat its constitafigprotected speech is proscribed by the SAVE Act, and
that it would have ttakesignificant compliance measures to comply with the statutis k criminal prosecutian

And, unlikeAm. Booksellers Ass’rBackpage.comhas not alleged or demonstrated that eithenititutionally
protected speech is chilled or proscribed by the SAVEAtttat it would have to undergo “significant and costly
complance measuréso avoid the risk of prosecutiod84 U.S. at 642.
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persuasiveauthority either

The facts in this case are more aligned with thogenierican Library Association v.

Barr, 956 F2d 1178 In Baurr, the plaintiffs “sought an injunction and a judgment declaring [the
Child Protection and Obscenity Act of 1988's] recordkeeping and forfeiture provisions to be
unconstitutional, in violadn of the First Amendment.” 956 F.2d at 11&8ecause the plaintiffs
representethat “they[would] not knowingly . .. produce child pornaghy or obscenity,” and
even if they did, “they could not contend that their speech would be ‘arguablyedffett a
constitutional interest id. at1193 (citations omitted)the District of Columbia Circuiheld that
“a ltigant must demonstrate aeclible threat of prosecution under a statute that appears to render
the litigant's arguably protected speechillegal [and the p]laintiffé[at] case hal] not met that
essential requirement and thexef ha[d]failed to assert aninjury in fact witespect to their
challenge’ id. at 1194(“Here, as [the] plaintiffs admit, therfeiture provisions are not ‘aimed’
at them. They are aimed instead at those who [knowingly] produce andigistiild
pornography and obscene material.D)ke the plaintiffs inBarr, Backpage.com has not argued
that it will knowingly host advertisements for sex trafficking, anddid; it could not argue that
such speech is arguably affectethva constitutional interest. Angyhile it might be true tht
someCongressional membehad Backpage.com in mind when enacting the SAVE AGq,
statute is “aimed” at individualsvho knowingly advertise or benefit from advertising sex
trafficking. Seel8 U.S.C. § 1591(a)Thus, the same conclusionust apply— Backpage.com
does not have standing to bring this-préorcement challenge to the SAVE Act.

Moreover even assuming th&ackpage.com intendeédo engage in aourse ofconduct
arguably affected with a constitutional interdatd] proscribed bythe SAVE Act],” Susan B.

Anthony List ~ U.S.at___,134 S. Ct. at 2384 onethelescould not show the existence of a
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credible threat of prosecution under the SAVES%eicause its interpretation of thens rea
requirement of the SAVE Act is inaccurat®ackpage.com argues th#ihe mens rea
requirement in the .. . SAVE Act was enacted to require a higees redor one who
‘advertises,’i.e., the party placing the ad, while the lesser standard of reckless disneayard
apply to a party lke a websiteat may benefit financially from the ‘advertising.” Compl5.q
In other words, Backpage.com contends that a website, like itselfd “beutonvicted pursuant
to § 1591(a)(2) in connection with advertising related to sex trafficking basgaainof
‘reckless disregard’ rather than actual knowledge that an ‘advertis@meoinmunication was
for sex trafficking of an adult or a minor."Gov't's Mem at 13 (citing Compl. 11 684). But,
the Court does not find that the plain reading of 8§ 1591(&){@ports this interpretatiohecause
“[8] 1591(a) allows for conviction based omans reaf ‘reckless disregard,” rather than
knowledge, ‘except where the act constituting the violation of paragraph (hegtising."”
Gov't's Mem. at 13 (citingl8 U.S.C. § 1591(a)).As the governmenaply notes,
[tihe statutory language does not limit this exception to prosecutions pursuant to
§1591(a)(1). Section 1591(a)(1) contains the list of ‘acts’ at issee,d.
§1591(a)(1) (listing such acts as ‘recruits, entices, harbors, transports, qrovide
obtains, advertises, maintains, patronizes, or solicitdg. § 1591(a)(1). The
offense set forth in § 1591(a)(2) is then defined by reference to the sansg ‘act|
described in violation of paragraph (1). 8§ 1591(a)(2). Thus, ‘the act
constituting the violation of paragraph (1) wil be ‘advertising, regardless of
whether an individual is charged pursuant to 8 1591(a)(1) as someone who
‘advertises,” or pursuant to § 1591(a)(2) as someone who ‘benefitsfrom.
participation in a venture which has engaged in [advertising].’

Gov't's Mem. at 14. Section 1591(a) then provitles following as theénens reaequirement

that applies to an individuairho commits or benefits from one of the proscribed acts in

® Backpage.comargues that when “statutes that facially restriessipe activity by the class to which the plaintiff
belongs, the courtwill assume a credible threat of putisedn the absence of compelling contrary evidence.”
Pl's Opp’n at 16 (citigReng 31 F. Supp. 2d at 480). But, because the SAVE Act doeacialyf restrict
Backpage.com's expressive activity of hosting legal thirtyfzatvertisements, or at least Backpage.comhas not
alleged thatthe SAVE Act imposes such a restriction, Backpmegs.teliance on this language to demonstrate a
credible threat of prosecutionis misplaced.
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connection with human sex trafficking: “knowijngr, except where the act constituting the
violation of paragraph (1) is advertising, in rexdd disregard of the fatt§ 1591(a) (emphasis
added). Thus, the statute provides twwens reatandards, andhé¢insertion ofthe word or”
afterthe word“knowing,” which establishethe firstmens reatandard, explicittydemonstrates
Congress’intentto impose aecondmens reatandard. And, the insertion of thhrase “except
where the act constituting the violation of paragraph (1) is advetrtisfiggrthe word“or,”
indicates Congress’ intent to excluttee act of “advertising” from themens reatandard of
reckless disregard. Consequently, where the act constituting a viatditibe statutas
adverising, a conviction undeg 1591(a) requires a “knowinginens reatandard, and therefore,
the plain reading of 1591(a) does not suppdackpage.cons interpretation’
IV. CONCLUSON

Because Backpage.com has not aleged an “intention to engage in a course of conduct
arguably affected with a constitutional interest, but proscribed by [theES®RAY],” Susan B.
Anthony List ~ U.S.at __,134 S. Ct. at 2334, and because Backpage.com has not
demonstrated that a credible threat of prosecution under & 34t exists, Backpage.com has
not demonstrated an injuig-fact sufficient to confer standing to bring this qenreforcement
action. Accordingly, the Court does not find this matter justiciablehia€ourt lacks the

requisite subject matter jurisdimh to consider the merits of Backpage.com’s constitutional

"In its complaint, Backpage.comcites multiple statemenkse legislative history of the SAVE Act by
Congressional membengichsupport the Court’s plain reading of § 1591(a) that theisgégmens reatandard for
a violationofthe statute regardiraglvertising is the “knowing'tandard SeeCompl.§40(a}-(c) (Quotingvarious
statements by Congressional membeses) (1)“[S]Jome have raiseduestions abouthowthe advertising
prohibitions under this bill would apply to online comjggri but ‘the standard of mens rea’ fets websites that
‘wind up finding things ontheir site that they may not hawkdraything to dowith™; (2) “The ‘knowigly
standard’ ‘emphatically’ refutes concerns thatthe ‘ngltbe too broad’ because a website ‘will not be caught up
if an adverstiement for sextrafficking appears withbairtknowledge™; and (3) “| want the legislative historfy o
this bill to shavthat‘knowingly’ is import”; the billwas ‘carefully cragd’ so that ‘Internet companies and
legitamte Web sites are protected’ unless [tlhey. . . knawttiey are advertising for victims of human
trafficking™).
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challenge claims. Also, because the Court concludes that it must dagkpage.com’s
pre-enforcement challenge for lack of subject matter jurisdiction, thet @eed not consider the
governmat’'s alternative argument to dismiss the complaint for failure te stataim under
Rule 12(b)(6).

For all of theforegoing reasonshe Court grans the government’s motion to dismiss the
complaint in this case on the basihat itlacks subject matter jurisdictiorio entertain this
matter

SO ORDERED this 24th day ofOctdoer, 20168

REGGIE B. WALTON
United States District Judge

8 An Order consistent with this Memorandum Opiniois &uel simultaneously with this opinion
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