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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JOHN KANGETHE
Plaintiff

V. Civil Action No. 15-2185 CKK)

THE DISTRICT OF COLUMBIA
Defendant

MEMORANDUM OPINION
(November 20, 2017)

This is an age discrimination and retaliation case brought by an emplayeeitrict
of Columbia Department of Employment Servi(H3OES'). Plaintiff John Kangethewho is
representing himsefiro se alleges that he was passed overaf@romotion on the basis of his
age and as retaliation for earlier discrimination complai§{gecifically, Plaintiff alleges that he
was not selected to fill an Associate &tor position with the Office of Labor Market Research
and Information*LMI AD Position”). He also allegethathe was retaliated against when he
was denied leave to attend the deposition of a party to adsimimination lawsuit. Plaintiff
brings this lawsuit against the District of Columbia under the Age Discriminatiémployment
Act (“ADEA”), the District of Columbia Human Rights ACtODCHRA”") and Title VIl of the
Civil Rights Act(“Title VII™).

Before the Court is Defendabistrict of Columbiags [30] Motion for Summary
Judgment.Defendant claimhatit is entitled to summary juginent for two reasong=irst,
Defendant argues that Plaintiff cannot establisiphisa faciecasewith respect to his clairthat
he was denied leave, becaugs #tleged deniatlid not constitute anatlverse actioi. Second,
Defendant argues that Ri&ff has not rebutte®efendant proffered legitimate non

discriminatory reason for not selecting Plaintiff for the LMI AD Position
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Upon consideration of the pleadinbthe relevant legal authorities, and the record as a
whole, the CourDENIES Defendants motion. First, the Court finds that a reasonable jury
could conclude that Defendasfailure to approve Plainti request for leave in a timely
fashion therebydenying him the opportunity to prepare for the deposition of a key witness to his
earlig discrimination lawsuit, was sufficiently adversebe actionable. Second, although a
close call, the Court finds that Plaintiff has offered enough evidence to relandaafts
proffered nondiscriminatoryreasorfor not selecting him for theM| AD Positionandthat it
would be inappropriate for the Court to summarily adjudidzaéctaim.

|. BACKGROUND

Plaintiff JohnKangethes approximately 61 years ol@ef.’s Stmt. of Material Facts not
in Dispute, ECF No. 30'Def.s Stmt’), at 1. Heis a Labor Economisit DOES Id.

A. Denial of Plaintiff’s Request for Leave

On April 7, 2014, Plaintiff submitted a request to take eight houesaw&from work on
April 9, 2014 so that he could prepare for and attend the depositidregfratnessto aprior
discriminationlawsuit that he had filed against the District of Columbda.J 39;Depo. of John
Kangethe, ECF No. 309 (“Pl.’s Depo?), at6:15-20, 21:18-21 The deposition was scheduled
for 3:30 pm. Def.’s Stmt.{ 37. Having reeived no response to his request by the morning of
the ninth, Plaintiff reported to workd. 1 4243. He emailed his supervisor reminding him of

his request andotifying him that he would be taking off four hours in the afterndain.

! The Courts consideration has focused on the following docurmaerdgheir attachments and/or
exhibits: Def.s Mot. forSummary Judgment, ECF No. 8@ef.s Mot”); Pl.’'s Oppn to Def's
Mot. for Summary JudgmenECF No. 34(“*PIl.’s Oppn”); and Def.s Reply in Support of Mot.
for Summary Judgment, ECF No. 8®ef.’s Reply). In an exercise of its discretion, the Court
finds that holding oral argument in this action would not be of assistance in renderingjadec
Seel CvR 7(f).



Plaintiff still got no response, biiewent to the depositionld. I 45. Plaintiff's supervisor later
claimed to have forgotten tespond to Plaintif requesénd email. Id. § 47. The supervisor
did not charge Plaintiff witheave for thdour hoursof work hemissedon the afternoon of the
ninth. 1d.  49. However, Plaintiff did not takleefour hours of leave he had requested on the
morning of that day that he had intended to use to prepare for the depdBit®mepo.at
21:18-21.

B. The LMI AD Position

A vacancy announcement for th®1l AD Positionwasissued on May 6, 201#Vacancy
No. 25001"). Def.’s Stmt.q| 6. DOES Human Resource specialist Lachelle Saamygucted an
initial reviewand scoring of the applicatiotisat were submittednd decidedvhich applicants
were sufficiently qualified Id. 1 3 see also generallpepo. of Lachelle Savoy Rogers, ECF No.
30-17 (“Savoy Depd). One of the factords. Savoy was required to consiaénen scoring
applicationsvas whether the applicah&d five years of specializeexperience in supervisory
or project coordination assignments involving a staff of professional econa@mistsearchers,
andexperiencen conducting economic analyses and studies regarding highly complex and
sophisticated issg€ Def’s Stmt.{ 22.

Plaintiff applied to Vacancy No. 25001d. § 6. Ms. Savoyestified that shecored
Plaintiff's application and that his score was beneath the threstoplded for further
consideration.SavoyDepo.at29:10-12. Ms. Savoestified that she was unable to score
Plaintiff any higher than she did because his application did not contain a resuiaie29:19-
31:20. In particular,le testified that the absence of a resume rendered her tmabkess
whether Plaintiff had the requisite experience in supervisory or project naboti assignments.

Id. at 16:8-20, 29:19-31:2(Rlaintiff contends that this is falsehe testified thahe did submit a



resumeand that Ms. Savoy had more than enough material to determinefPlexperience
Pl.s Depo. at 24:9-17Vacancy No. 25001 was cancelled after no one had been choslea for
position for sixty days.SavoyDepo.at 33:2-14.

However, a vacancy announcement for the salhieAD Positionwas reposted on
August 11, 2014*Vacancy N025461"). Def.’s Stmt.{ 14. It is undisputed that Plaintiff did
not submit an application for Vacancy No. 2546d..7 7. Saidou Dialloan economist
employed at DOE®/ho is much younger than Plaintiff, dsdbmit an applicatioand was
selected for the positionid. { 1617.

Il. LEGAL STANDARD

Summary judgment is appropriate where “the movant shows that there isulioege
dispute as to any material fact and the movant is entitled to judgment as a matter éiddw
R. Civ. P. 56(a). The mere existence of some factual dispute is insufficient on its own to ba
summary judgment; the dispute must pertain to a “material” tdctAccordingly, “[o]nly
disputes over facts that might affect the outcome of the suit urelgotlerning law will
properly preclude the entry of summary judgmemriderson v. Liberty Lobby, Inet77 U.S.

242, 248 (1986). Nor may summary judgment be avoided based on just any disagreement as to
the relevant facts; the dispute must be “genuimeganing that there must be sufficient
admissible evidence for a reasonable trier of fact to find for the non-mddant.

In order to establish that a fact is or cannot be genuinely disputed, a par(ya)itst to
specific parts of the recordincluding deposition testimony, documentary evidence, affidavits or
declarations, or other competent evidence—in support of its position, or (b) demonstridwe that
materials relied upon by the opposing party do not actually establish #recals presence of a

genuine dispute. Fed. R. Civ. P. 56(c)(1). Conclusory assertions offered withoattaay f



basis in the record cannot create a genuine dispute sufficient to survive syoagarent. See
Assh of Flight Attendant&WA, AFLCIO v. Dept of Transp,. 564 F.3d 462, 465-66 (D.C. Cir.
2009). Moreover, where “a party fails to properly support an assertion of fadsdofaroperly
address another party’s assertion of fact,” the district court may “conbeléact undisputed for
purposes of the motion.” Fed. R. Civ. P. 56(e).

When faced with anotionfor summaryjudgment the district court may not make
credibility determinations or weigh the evidence; instead, the evidence marstligeed in the
light most favorable to the namevant, with all justifible inferences drawn inis favor. Liberty
Lobby 477 U.S. at 255. If material facts are genuinely in dispute, or undisputed facts are
susceptible to divergent yet justifiable inferences, summary judgment isopajppe. Moore v.
Hartman 571 F.3d 62, 66 (D.C. Cir. 2009). In the end, the district court’s task is to determine
“whether the evidence presents a sufficient disagreement to require sabruss jury or
whether it is so oneided that one party must prevail as a matter of ldwberty Ldoby, 477
U.S. at 251-52. In this regard, the non-movant must “do more than simply show that there is
some metaphysicaloubt as to the material factsMatsushita Elec. Indus. Co., Ltd. v. Zenith
Radio Corp, 475 U.S. 574, 586 (1986jI f the evidences merely colorable, or is not
significantly probative, summary judgment may be grantédaberty Lobby 477 U.S. at 249-50
(internal citations omitted).

In recognition of the difficulty in uncovering clear evidence of discritoiryaor
retaliatory intentthe district court should approach summary judgment in an action for
employment discrimination or retaliation with “special cautioAKa v. Wash. Hosp. Cir116
F.3d 876, 879-80 (D.C. Cir. 199%rcated on other ground$56 F.3d 1284 (D.C. Cir. 1998

(en bang. Be that as it may, the plaintiff is not relievedhtf burden to supportibiallegations



with competent evidenceBrown v. Mills 674 F. Supp. 2d 182, 188 (D.D.C. 2008y in any
context, where the plaintiff would bear the burden of proof on a dispositive issué at tha
summary judgment stadpe bears the burden of production to designate specific facts showing
that there exists a genuine dispute requiring tiRatci v. DeStefan®57 U.S. 557, 586 (2009).
Otherwise, the plaintiff could effectively defeat the “central purposei@summary judgment
device—namely, “to weed out those cases insufficiently meritorious to warrarttial”—
simply by wayof offering conclusory allegations, speculation, and argum@rgene v. Dalton
164 F.3d 671, 675 (D.Cir. 1999).
[ll. DISCUSSION

The Court will deny Defendant’s motion for summary judgment for the reasons set fort
below. Although a close call, the Court finds that there are genuine disputes afaetspect
to Plaintiff's claims regardingoth his request for leave to attend a deposition and his non-
selection for the LMI AD PositionViewing the evidence in the light most favorable to Pldintif
and granting him all reasonable inferences, the Court concludes that a reasoypaialeld find
for Plaintiff.
A. Claims at Issue

As a thresholanatter the Courtlarifies what claims are still at issue in thése.At the
motion to dismiss stage, the Court found that the only adverse actions Plainsitfdwadhately
pledwere Defendarg alleged refusal to grant him leave to attend the deposition of a party to his
prior lawsuit and Defendarst’alleged failure to select Plaintiff farpermanentMI AD
Position. SeeKangethe v. D.C206 F. Supp. 3d 661, 668-73 (D.D.C. 201®6hese are the only
adverse actions currently remaining in this caBethe extent Plaintiff discusses other actions in

his oppositiorto Defendant’s motion for summary judgmene-g, his nonselection for a



temporary LMI AD Positior-the Court clarifies that Plaintiff has no separate claim based on
theseactiorsin this case.

Moreover, in his opposition Plaintifittemptgo inject a new claim into this case. He
states thatsince the filing of is] Complaint, the extensive e-discovery conducted in this case
reveals Dr. Kangethe was subjected to diminution of duties and responsibyliissduperiors.
Pl.’s Oppn at22. This claimwasnotallegedin Plaintiffs Complaint and has never been raised
beforenow. It is not a part of this cas&eeHarrison v. Office of the Architect of the Capijtol
964 F. Supp. 2d 81, 95 (D.D.C. 2018i'd sub nom. Harrison v. Offiagf Architect of Capitql
No. 14-5287, 2015 WL 5209639 (D.C. Cir. July 16, 201 8)is axiomatic that the Plaintiff
cannot amend her Complaint by the briefs in support of or in opposition to a motion for summary
judgment’).

B. Defendants Effective Denialof Plaintiff's Request for Leave

Defendanfirst argues that it is entitled to summary judgment on Plamtfaim that his
request for leave to attend a depositi@as denied because that allegdédnial” did not
constitutean“adverse action.” The Coudoes not agree that this issue can be resolved through
summary judgment

For the purposed ®laintiff’ s retaliation claimto constitute an adverse actiam
employment action must Benaterially adverseéwhich in this context means it well might have
dissuaded a reasonable worker from making or supporting a charge of discoinmitnati
Burlington N. & Santa Fe Ry. Co. v. Whigl8 U.S. 53, 68 (2006) (quag Rochon v. Gonzales
438 F.3d 1211, 1219 (D.C. Cir. 2006) (internal quotation marks omittatlfjhe motion to
dismiss stage, the Court declined to thiat the allegedenial of leave in this case couidt

constitute an adverse actiaa a matter of lawlt noted that a number of courts in this Circuit



have held that, under certain circumstancasiénial of leave caronstitute materially adverse
action.” Hyson v. Architect of Capitp802 F. Supp. 2d 84, 103 (D.D.C. 2011) (emphasis
omitted);Nurriddin v. Bolden 674 F. Supp. 2d 64, 90 (D.D.C. 2009) (rejecting argument that
denialof leaveis inherently not an adverse actiosge also Wiley v. Glassmah11 F.3d 151,

159 (D.C. Cir. 2007) (affirming summary judgment for defendant on retalidaon where
employee alleged she was denied paid leave to attend depositions in her pendmétsani
lawsuit, but relying on fact that guidelines applicable to her employment didamdtpgid leave
to attend such depositions). The Court declinadiodefinitively on the issue on the pleadings
becausgin the absence of any factual recataould not say whether or not the denial of leave
in this casédnad affected Plaintiff SeeNewton v. Office of the Architect of the Capifd5 F.
Supp. 2d 88, 93 (D.D.C. 2013ff'd, 598 F. Appx 12 (D.C. Cir. 2015) (holdingthat sick leave
restrictions did not constitute' materially adverseaction where the restrictions had never
actually affected the plaintiff).

Discovery is now complete and the record shows that Plaintifeasingfullyaffected
by the denial of leave. His supervisor’s failure to timely approve his reppgedted in his not
taking leave for the first half of the day on April 9, 2014, which he had intended to use to prepare
for an important depositioim his prior discrimination lawsuitAlthough theamountof leave
effectively denied to Plainti#four hours—mayseemfairly small the practical effeadf that
denial could strike a reasonable jury as significant given that it denied Pldatdpportunity to
prepare for an important event in his discrimination lawsb@eBatson v. Powell912 F. Supp.
565, 579 (D.D.C. 1996gff'd, 203 F.3d 51 (D.C. Cir. 1999) (holding that “gejal of leaveto

attend a [EEO] counselingeeting can qualify as an adverse employment action.”).



This materialimpacton Plaintiffdistinguisheghis case from others in whicdenial of
leave had no real effeon the plaintiff See, e.gHyson 802 F. Supp. 2d at 103 (holding that
plaintiff's “request was eventually granted, albeit after a delay, and such a drléd/not deter
a reasonable employee from pursuing a charge of discrimination.”) (intéetercomitted).
Similarly, the fact that Plaintiff was effectively not abldeawe for the full eight hours requested
distinguishes his case from others citedhmy Defendant in which an employeas able to
“cure” an otherwise adverse actiohaylor v. Smal|l350 F.3d 1286, 1293 (D.C. Cir. 2003).
Defendant’s belatetgrant’ of Plaintiff's request for leave in this case was not a complete cure,
becausdlaintiff was unable to taki®ur hoursoff that he had requestéal prepare fothe
depositior?

To be clear, this Memorandum Opinion should not be interpreted as hitiding
Defendant’s failure to timely grant Plaintiff the requested leaaa adverse action as a matter
of law. The Coursimply holds that this factual dispusebest left fora jury to decide.

“Whether a particular adverse action satisfies the materiality threshygdaésally a jury

guestion, with [the Court’s] role limited to determining whether, viewing the evediernihe

light most favorable to the plaintiff, a reasonable jury could find the actioniait@dverse.”
Rattigan v. Holder643 F.3d 975, 986 (D.C. Cir. 201¥gcated on other groungdslo. 10-5014,
2011 WL 4101538 (D.C. Cir. Sept. 13, 2011). Here, a reasonable jury could find for Plaintiff.

Summary judgment is accordingly inappropriate.

2 Defendant places emphasis on the allegéidigdvertent” nature dPlaintiff's supervisor’s
failure to grant Plaintiff leave, Dé$.Mot. at 13, but the supervisoiistent is irrelevant to the
guestion of whether the denial had a sufficiently adverse impact on Plaintiffec@sstitute an
“adverse action.”



C. Defendants NonSelection of Plaintiff for the LMI AD Position

Next, Defendanseels summary judgment dplaintiff' s claimrelated to his non-
sdection for the LMI AD Position Defendanargueghat Plaintiff has not offered suffiaie
evidence to rebuts proffered nondiscriminatory reason for itdecision It is wellestablished
that“it is no longer relevaritif Plaintiff established @arima faciecase once Defendahnas
proffered a non-discriminatory explanation figrconduct. U.S. Postal Serv. Bd. of Governors v.
Aikens 460 U.S. 711, 715 (1983). Because Defentasprofferedallegedly non-
discriminatory reasons fats failure to promote Plaintiffsetting forth facts to establisipama
faciecase would b&an unnecessary sideshdwBrady v. Sgt. at Arm$20 F.3d 490, 494 (D.C.
Cir. 2008). Rather, this Court “need not- and should not dewilether Plaintiff has made out a
prima faciecase. Id. (emphasis in original). Th@ourt need only determine whetl#aintiff
has“produced sufficient evidence forraasonable jury to find the [Defendant’s] non-
discriminatory reason was not the actual reason and that the employer ialgntmecriminated
against the employee on the basisaprotected statudd.

Defendant proffers two nodiscriminatory reasons for not selectiBintiff: onereason
for not selecting him fovacancy No. 25001, and anottier Vacancy No25461. The Court
begins bynoting its agreementith Defendanthat Plaintiff has notaised genuine factual issues
relating toDefendans proffered reason for not selecting him for Vacancy No. 25461.
Defendant represents that Plaintiff was not seletctdidl this vacancyecause he did netibmit
an application Ms. Savoy testified that thfailure to apply washe reasorshe could not select

Plaintiff for further consideration for this particular vacancy. Savoy Depo. at 49:19-BOIRis

10



a legitimate, nosdiscriminatory reason for not selecting Plaint#hd onevhich Plaintiff hasnot
factually rebutted

Relying oninternational Brotherhood of Teamsters v. United Stat84 U.S. 324 (1977),
Plaintiff argues that he could qualify ascanstructive applicaritwith respect td/acancy No.
25461. Thatase however, is inappositelt dealt with an allegetpattern and practice of
employment discriminatidnagainst a large group of employedd. at 328. The issue before
the Supreme Court was whetlodgisswide relief could extend to employees who had not in fact
applied forand been deniggromotions.Id. at 363. The Supreme Codecided*that an
incumbent employee’s failure to apply for a job is not an inexorable bar to an award of
retroactive seniority,and that “jfindividual nonapplicants must be given an opportunity to
undertake their difficult task of proving that they should be treated as applicankesefdre are
presumptively entitled to relief accordinglyld. at 364. Whatever possible relevance this
holding might have to thisasejt does not @ Plaintiff to prove that Defendant’s non-
discriminatoy reason for not selecting hifar Vacancy No. 25461 was pretext.

However,Plaintiff's failure to apply to the second vacancy announcement for the LMI
AD Position(Vacancy No. 25461 not fatal to hizase. Plaintiff may still pursue his claim
with respect to the LMI AD Position on the basis of his application to the firshegpca
announcement (Vacancy No. 25001), because Plaintiff applied to that announcement and, despite
the fad that the announcement was subsequently cancelled, the peffgictively remained

vacant and Defendant continued to seek applic&dsCones v. Shalalal99 F.3d 512, 516

3 At the motion to dismiss stage, the Court noted that Plaintiff had alleged that the @pyiican
was eventually chosen for the positmsohadnot submitted an applicatiotiKangethe 206 F.
Supp. 3d at 672-73After discovery, Plaintiff appears to have retracted that allegation and
acknowledgesiowthatthis individual didin factapply to Vacancy No.5461.

11



(D.C. Cir. 2000) (holding thabtestablish @rima faciecase under Titl¥Il, “the plaintiff must
show that (1) he is a member of a protected class; (2) he applied for and wasddoaldie
available position; (3) despite his qualifications he was rejected; and (4)satheone not of
his protected class filled theosition or the position remained vacant and the employer
continued to seek applicars(emphasis addedTarter v. George Washington Uni@87 F.3d
872, 882-83 (D.C. Cir. 2004) (holdingat plaintiff can statgrima facieclaim for discrimination
where Defedant “withdrew the position for lack of qualified applicants and then, several months
later, restructured the position, increased the salary, and convinced the ennloyesad last
held the position to retutribecauséthe position not only remained unfilled, but, as shown by
[defendant’s] later efforts to bring back the former employee, the [deferstdintpeded
someone to occupy the positign.

Accordingly, the Court moves on &ssess wheth&laintiff has adequately rebutted
Defendants profferednondiscriminatory reason for its failure to seléain based on his
application to the initial vacancy for the LMI AD Positiova¢ancy No. 25001)Defendant
represents that Plaintiff was not selected for this vachacguse¢he individual screening
applications for the position determined that he ditdhave sufficient experience, in large part
because he had not submitted his resume as part of his application packet.

The Court has carefully considered the entire regotdis case and concludist,
although a close call, a reasonable jury could find that Plaintiff has satigiedrden of
rebutting this explanation. Plaintébntends that héid submit a resume with his applicatjon
and has offered evidence to support that contentaintiff himself testified that he submitted

a resumePl.’s Depo.at 24:917, and halso presented anmail thathe receivedrom

12



Defendantfter subniting his materials that statépy]our online resuméas been successfully
submitted; Pl.'s Ex. 39, ECF No 34-1 at 53.

To besure Defendantvigorously disputes this point, ahdscompeting evidence to
supportits position. Defendant hasfferedtestimony fromMs. Savoythat there was no resume
submitted with the application. Savoy Depo. at 31:641#hasalso submittedamputer
screenshots fra the program used by Defendant to manage applicatiahgppear to indicate
that no resume was submitted with Plaingif®plication. Def.5 BExs. 2, 16 ECF N. 30-2, 30-
10. AndanIT Specialist at the D.C. Department of Human Resources has submitted a
declaration which states that there was no resume attached to Péaaqtffication. Defs EXx.
11, ECF No. 30-12Findly, Defendant argues that therail Plaintiff received did not really
mean that he had submitted a resume.

However, &the summary judgment stage the Court cannot make credibility
determinations or weigthe evidence—nsteadjt must analyzeheevidence in the light most
favorable taPlaintiff, with all justifiable inferences drawn ms favor. Liberty Lobby 477 U.S.
at 255. Doing so here, the Court concludes that a jury could reasonably decide to reject
Defendants evidence in favor of PHtiff's, and infer that Plaintiff subméda resume with his
application. In doing so, the jury could reasonably condidihe non-discriminatory reason
Defendant has offered for its decisias notits real reason. It is well established that
factfindets reasonableejection of the defendant’s proffered explanation will support an
inference ofdiscrimination” and, indeed, & plaintiff s discrediting of an employerstated
reasorfor its employment decision is entitled to considerable weighka v. Washington Hosp.

Ctr,, 156 F.3d 1284, 1290 (D.C. Cir. 1998¢e alsdt. Mary’s Honor Ctr. v. Hick$509 U.S.

13



502, 511 (1993)“rejection of the defendastproffered reasons will pernihe trier of fact to
infer the ultimate fact of intentiondiscriminatiori) (emphasis omitted).

Although the Court is nakquiredto deny summary judgment on the basis of such
evidence alone in every casg, the Court concludes that summary judgment for Defendant is
improper on the particular facts of tlwase Plaintiff, who is 61 years old, was denied a position
which was ultimately given to a much younger man. Plainéiff submitted applicatiorsr this
or similarpositions many times throughout his tenure at D@&$had been repeatedly rejected
He had also brougldn earliediscrimination lawsuit against Defendamefendant, his
employer for many years, denied him the positfos timeon the grounds that it was allegedly
unable to determine his work experiencgespite the fadhatPlaintiff's experience wakargely
made up of working for the Defendant itself. Defendant has not proffered evidencedstsugg
that, had itonsideredPlaintiff's full qualifications, he would not have been qualified for the
position. In fact, Plaintiff has proffered evidence that he was more qualifiduefposition than
the individual ultimately chosen for iSeePl.'s Depo. at 69:13-81:1. Moreover, as discussed
above, Defendaritas offered a reasdar notselectingPlaintiff—based on his failure submit
a resume-which, viewing the evidence in the light most favorable to Plaintiff and drawing all
justifiableinferences for hima reasonable jury could find to be false. In the absence of this
reason, a reasonable jury could infer that retaliatiatismrimination were the actual reasons for
Defendarnis decision.

As with its decision regardinglaintiff's denial of leaveclaim, the Court clarifies that its
decisionnot to summarily adjudicate Plaintgfnonselection clainshould not be interpreted as
an acceptance #flaintiff’'s view of the facts. The Court merely holds that, although a close call,

a combination of Plaintifé discrediting of Defendaststated reason for its decision and various

14



aspects of Plaintifé prima faciecaseare enough to allow a reasonable jury to find for Plaintiff,
and accordingly preclude this Court from granting summary judgment fon@sie

IV. CONCLUSION

In sum, the CouDENIES Defendanis motion for summary judgment. The Court will
not grant summary judgment on the issue of whether Defesdsfféctive denial of Plaintif§
request for leave constituted an adverse action, nor will it grant summary judgmielatntiff's
claim regarding his non-selection for the LMI AD Position. An appropriate Ordengzanies
this Memorandum Opinion.
/sl

COLLEEN KOLLAR-KOTELLY
United States District Judge
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