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Rnckpvkhhu Cppc Oqtvqp [qwpi Jcdnkuvqp cpf Ug{oqwt T0 [qwpi. Lt0 ctg kpxqnxgf kp cp

ctdkvtcvkqp cickpuv Ygnnu Hctiq Cfxkuqtu. NNE eqpegtpkpi vjgkt fgegcugf rctgpvuÓ dtqmgtcig

ceeqwpvu0 Crrctgpvn{. vjg{ ctg gzvtgogn{ fkuucvkuhkgf ykvj jqy kv ku iqkpi uq hct. cpf vjg{ jcxg

dtqwijv vjku cevkqp cickpuv fghgpfcpv HKPTC Tgiwncvkqp. Kpe0 *ÐHKPTC TgiwncvkqpÑ+03 Uwduvkvwvg

Co0 Eqorn0 ]Fmv0 % 32_ *ÐEqorn0Ñ+0

3 Rnckpvkhhu qtkikpcnn{ dtqwijv vjku ncyuwkv qp Fgegodgt 43. 4237 cickpuv HKPTC Fkurwvg
Tguqnwvkqp. Kpe0. Eqorn0 ]Fmv0 % 3_. dwv vjg{ hkngf cp cogpfgf eqornckpv qp Oc{ 47. 4238 cickpuv
HKPTC Tgiwncvkqp. Kpe0 Co0 Eqorn0 ]Fmv0 % :_0 Rnckpvkhhu vjgp hkngf c uwduvkvwvg cogpfgf
eqornckpv qp Lwpg 8. 42380 Uwduvkvwvg Co0 Eqorn0 ]Fmv0 % 32_0
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Rnckpvkhhu cnngig vjcv HKPTC Tgiwncvkqp jcu hckngf vq rtqxkfg c hckt ctdkvtcvkqp hqtwo

dgecwug vjg ctdkvtcvqtu ctg dkcugf. cpf vjgkt rtqegfwtcn twnkpiu vq fcvg jcxg dggp wphckt=4 vjcv

HKPTC Tgiwncvkqp jcu hckngf vq ectt{ qwv kvu tgiwncvqt{ fwvkgu rtqrgtn{=5 cpf vjcv vjg dkpfkpi

ctdkvtcvkqp rtqxkukqpu eqpvckpgf kp vjg dtqmgtcig eqpvtcevu ctg xqkf qt wpgphqtegcdng06 Rnckpvkhhu

cnuq uggm fcocigu wpfgt 64 W0U0E0 ¸ 3;:5. Eqorn0 ̨ 32;. cpf vjg{ cum vjg Eqwtv vq crrqkpv pgy

ctdkvtcvqtu vq jgct vjg rgpfkpi ctdkvtcvkqp0 Id. ̨ 3330

Qp Lwn{ 4;. 4238. fghgpfcpv oqxgf vq fkuokuu vjg eqornckpv rwtuwcpv vq Hgfgtcn Twngu qh

Ekxkn Rtqegfwtg 34*d+*3+. 34*d+*8+. 34*d+*9+. cpf 34*j+*5+ qp ownvkrng itqwpfu0 Kv ctiwgu vjcv

rnckpvkhhuÓ enckou ctg pqv tkrg hqt tgxkgy ukpeg vjg ctdkvtcvkqp ku qpiqkpi= fghgpfcpv ku koowpg htqo

uwkv wpfgt vjg fqevtkpgu qh ctdkvtcn cpf tgiwncvqt{ koowpkv{= rnckpvkhhu jcxg hckngf vq pcog

kpfkurgpucdng rctvkgu= fghgpfcpv ku pqv c uvcvg cevqt hqt rwtrqugu qh ugevkqp 3;:5= vjg Ugewtkvkgu cpf

4 See, e.g.. Eqorn0 ̨̨ 6:. 76. 92Î93. 96 *cnngikpi HKPTC xkqncvgf kvu qyp twngu kp eqpfwevkpi
fkueqxgt{ cpf rquvrqpkpi jgctkpiu+= id. ̨̨ 33Î34. 6;. 93. 95Î96 *cnngikpi HKPTC ctdkvtcvqtu ctg
kpfwuvt{/dkcugf cpf jcxg fkuswcnkh{kpi tgncvkqpujkru+= id. ̨̨ ;. 66. 68Î69. 32: *cnngikpi HKPTC
cevgf ykvj mpqyp eqphnkevu qh kpvgtguv+= id. ̨̨ 7*D+. 33*M+ *cnngikpi HKPTC jcu pq ogcpkpihwn
ogvjqf qh qxgtukijv. dgecwug ctdkvtcvkqpu ctg jgnf kp rtkxcvg cpf jcxg kpcfgswcvg crrgcn
ogejcpkuou+= id. ̨̨ 7. 33Î34. 66. 68. :5. :8. 322 *cnngikpi vjg ctdkvtcvkqp ku pqv cp korctvkcn
jgctkpi dghqtg wpdkcugf ctdkvtcvqtu+= id. ̨̨ 33Î34. 55. 69. 99. ;:. 336 *cnngikpi rnckpvkhhuÓ
fkueqxgt{ tgswguvu ygtg wphcktn{ fgpkgf qt tglgevgf+= id. ̨̨ 34. 92. :7. 325. 336 *cnngikpi rnckpvkhhu
ygtg wphcktn{ fgpkgf rquvrqpgogpv qh c jgctkpi fcvg hqt gzvtcqtfkpct{ ektewouvcpegu+= id. ̨ :8
*cnngikpi tgrncegogpv ctdkvtcvqtu yknn dg dkcugf+0

5 See, e.g.. Eqorn0 ̨ ; *cnngikpi hcknwtg vq gpvgt cp gphqtegogpv cevkqp cickpuv Ygnnu Hctiq
hqt xkqncvkqpu qh HKPTC twngu+= id. ̨̨ 7*C+. 33*C+. 39 *cnngikpi HKPTC cpf HKPTC Tgiwncvkqp
cnnqygf xqvkpi HKPTC ogodgtu vq tgockp nkegpugf ykvj kpcfgswcvg uwrgtxkuqt{ rtqegfwtgu+= id.
̨ ;5 *cnngikpi xkqncvkqpu qh hgfgtcn cpf uvcvg ugewtkvkgu ncyu. cu ygnn cu HKPTC Twngu+= id. ̨ 336
*cnngikpi HKPTC eqpegcngf etkokpcn okueqpfwev cpf fgegrvkxg ucngu rtcevkegu d{ Ygnnu Hctiq+0

6 See, e.g.. Eqorn0 ̨̨ 33. ;7. ;9Î;: *cnngikpi vjg rtqxkukqpu ujqwnf dg fgenctgf xqkf
cickpuv rnckpvkhhu dgecwug fghgpfcpv xkqncvgf rnckpvkhhuÓ eqpuvkvwvkqpcn tkijvu+= ̨ :; *cnngikpi vjg{
ujqwnf dg xqkf qt xcecvgf dgecwug Ðvjg{ ygtg qdvckpgf cickpuv vjg ]r_nckpvkhhuÓ yknnÑ+= ̨ 327
*cumkpi vjg Eqwtv Ðvq fgenctg HKPTC rtg fkurwvg dkpfkpi ctdkvtcvkqp rtqxkukqpu 0 0 0 xqkf qt pqv
gphqtegcdngÑ dgecwug HKPTC Tgiwncvkqp Ðocvgtkcnn{ dtgcejgf HKPTC Ctdkvtcvkqp TwnguÑ+0
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Gzejcpig Cev fqgu pqv etgcvg c rtkxcvg tkijv qh cevkqp hqt cnngigf xkqncvkqpu qh twngu gpcevgf wpfgt

vjg Cev= cpf rnckpvkhhuÓ tgswguv vjcv vjg Eqwtv crrqkpv pgy ctdkvtcvqtu ku oqqv dgecwug tgrncegogpv

ctdkvtcvqtu jcxg cntgcf{ dggp crrqkpvgf0 Oqv0 vq Fkuokuu vjg Eqorn0 ]Fmv0 % 38_ *ÐFgh0Óu Oqv0Ñ+

cv 3= Ogo0 qh Ncy kp Uwrr0 qh Fgh0Óu Oqv0 ]Fmv0 % 39_ *ÐFgh0Óu Ogo0Ñ+ cv 3Î40

Rnckpvkhhu hckngf vq qrrqug ocp{ qh vjgug ctiwogpvu. uq vjg oqvkqp jcu dggp nctign{

eqpegfgf0 Ykvj tgurgev vq vjg qrgp kuuwgu. vjg Eqwtv eqpenwfgu vjcv rnckpvkhhuÓ enckou ctg pqv tkrg

hqt tgxkgy. cpf vjcv fghgpfcpv ku gpvkvngf vq ctdkvtcn koowpkv{0 Vjgtghqtg. vjg oqvkqp vq fkuokuu

yknn dg itcpvgf0

DCEMITQWPF

RnckpvkhhuÓ rctgpvu. yjq ctg pqy fgegcugf. ockpvckpgf kpxguvogpv ceeqwpvu ykvj Ycejqxkc

Ugewtkvkgu. Kpe0. pqy Ygnnu Hctiq Cfxkuqtu. NNE *ÐYgnnu HctiqÑ+. cpf vjg{ ygtg vjg wphqtvwpcvg

xkevkou qh etkokpcn okueqpfwev0 Eqorn0 ̨̨ 3. 3:0 C Ygnnu Hctiq dtqmgt. Ejtkuvqrjgt

Ewppkpijco. ycu eqpxkevgf qh vcmkpi qxgt &3 oknnkqp htqo rnckpvkhhuÓ rctgpvu cpf qvjgt ewuvqogtu0

Id. ̨ 40 Vjgtgchvgt. rnckpvkhhu. cevkpi kp vjgkt rctgpvuÓ uvgcf. dtqwijv uwkv cickpuv Ygnnu Hctiq cpf

Hwnetwo Ugtxkegu. Kpe0 *ÐHwnetwoÑ+. cnngikpi vjcv vjg{ mpqykpin{ cpf tgemnguun{ cnnqygf vjg vjghv

vq qeewt. ngcfkpi vq c nquu qh qxgt &5 oknnkqp0 Id. ̨ 30

Wpfgt vjg vgtou qh vjg ceeqwpv citggogpvu ykvj Ygnnu Hctiq cpf Hwnetwo. rnckpvkhhu ygtg

tgswktgf vq uwdokv vjgkt enckou vq c dkpfkpi ctdkvtcvkqp rtqeggfkpi cfokpkuvgtgf d{ vjg Hkpcpekcn

Kpfwuvt{ Tgiwncvqt{ Cwvjqtkv{. Kpe0 *ÐHKPTCÑ+0 SeeEqorn0 ̨ 60 HKPTC ku c rtkxcvg. pqv/hqt/

rtqhkv Fgncyctg eqtrqtcvkqp. id. ̨ 36. cpf ceeqtfkpi vq fghgpfcpv. ku c ugnh/tgiwncvqt{ qticpk¦cvkqp

*ÐUTQÑ+7 tgikuvgtgf ykvj vjg Ugewtkvkgu cpf Gzejcpig Eqookuukqp *ÐUGEÑ+ cu c pcvkqpcn

7 C ugnh/tgiwncvqt{ qticpk¦cvkqp ku fghkpgf cu Ðcp{ pcvkqpcn ugewtkvkgu gzejcpig. tgikuvgtgf
ugewtkvkgu cuuqekcvkqp. qt tgikuvgtgf engctkpi cigpe{0Ñ 37 W0U0E0 ¸ 9:e*c+*48+0
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ugewtkvkgu cuuqekcvkqp08 Fgh0Óu Ogo0 cv 50 Kvu yjqnn{ qypgf uwdukfkct{. HKPTC Tgiwncvkqp.

qrgtcvgu c fkurwvg tguqnwvkqp hqtwo vjcv cfokpkuvgtu HKPTC ctdkvtcvkqpu09 Eqorn0 ̨ 360 Ceeqtfkpi

vq fghgpfcpv. HKPTC TgiwncvkqpÓu Qhhkeg qh Fkurwvg Tguqnwvkqp crrqkpvu ctdkvtcvqtu. ockpvckpu vjg

ctdkvtcvkqp hkngu. rtqeguugu rngcfkpiu cpf oqvkqpu. ftchvu qtfgtu ykvj ctdkvtcvqt fktgevkqp. cpf

vtcpuokvu fqewogpvu dgvyggp vjg rctvkgu0 Fgh0Óu Ogo0 cv 60

RnckpvkhhuÓ hqtv{/hqwt rcig uwduvkvwvgf cogpfgf eqornckpv ku jctfn{ c Ðujqtv cpf rnckpÑ

uvcvgogpv qh vjg enckou. Hgf0 T0 Ekx0 R0 :*c+. dwv kv dqknu fqyp vq hqwt eqwpvu0 SeeEqorn0 Kp

Eqwpv K. rnckpvkhhu cnngig vjcv vjg eqpvtcevwcn ÐHKPTC rtg/fkurwvg dkpfkpi ctdkvtcvkqp rtqxkukqpu

ujqwnf dg xcecvgf qt fgenctgf xqkfÑ dgecwug vjg{ xkqncvg rnckpvkhhuÓ eqpuvkvwvkqpcn tkijvu0 Id. ̨̨ :;.

;7. ;9Î;:0 Kp Eqwpv KK. vjg{ cnngig vjcv vjg ctdkvtcvkqp rtqxkukqpu ujqwnf dg fgenctgf xqkf dgecwug

HKPTC Tgiwncvkqp jcu ocvgtkcnn{ dtgcejgf HKPTC ctdkvtcvkqp twngu0 Id. ̨ 3270 Kp Eqwpv KKK.

rnckpvkhhu dtkpi c encko hqt fcocigu wpfgt 64 W0U0E0 ¸¸ 3;:5 cpf 3;::. cnngikpi vjcv HKPTC

Tgiwncvkqp cevgf Ðwpfgt eqnqt qh ncyÑ vq fgp{ rnckpvkhhu vjgkt eqpuvkvwvkqpcn tkijvu wpfgt vjg fwg

rtqeguu cpf gswcn rtqvgevkqp encwugu0 Id. ̨ 3290 Urgekhkecnn{. rnckpvkhhu encko vjcv HKPTC

Tgiwncvkqp Ðmpqykpin{ xkqncvgf kvu fwv{ vq cev qdlgevkxgn{ cpf korctvkcnn{Ñ cpf cevgf ykvj vjg

8 HKPTC ku c tgikuvgtgf pcvkqpcn ugewtkvkgu cuuqekcvkqp rwtuwcpv vq vjg Ugewtkvkgu Gzejcpig
Cev qh 3;56. 37 W0U0E0 ¸ 9:c. et seq. *ÐGzejcpig CevÑ+0 Fgh0Óu Ogo0 cv 50

9 Vjg UGE cwvjqtk¦gf HKPTC vq kpenwfg rtg/fkurwvg dkpfkpi ctdkvtcvkqp rtqxkukqpu kp vjgkt
ewuvqogt ceeqwpv citggogpvu0 Qtfgt Itcpvkpi Ceegngtcvgf Crrtqxcn Tgictfkpi Twng Iqxgtpkpi
Rtgfkurwvg Ctdkvtcvkqp Citggogpvu ykvj Ewuvqogtu. 8; Hgf0 Tgi0 924;5 *Fge0 5. 4226+0
Cffkvkqpcnn{. vjg UGE cwvjqtk¦gf HKPTC vq fgngicvg kvu cfokpkuvtcvkqp qh ctdkvtcvkqpu vq HKPTC
Tgiwncvkqp. cpf HKPTC jcu fqpg uq0 SeeQtfgt Crrtqxkpi Rtqrqugf Twng Ejcpig vq Ogtig
HKPTC Fkurwvg Tguqnwvkqp. Kpe0 kpvq cpf ykvj HKPTC Tgiwncvkqp. Kpe0. :2 Hgf0 Tgi0 9;854 *Fge0
44. 4237+= see also HKPTC. Twng 2392. Fgngicvkqp. Cwvjqtkv{ cpf Ceeguu *4237+
jvvr<11hkptc0eqornkpgv0eqo1gp1fkurnc{1fkurnc{aockp0jvonAtdkf?4625(gngogpvakf?7670
Jqygxgt. HKPTC ockpvckpu wnvkocvg tgurqpukdknkv{ hqt vjg yqtm qh HKPTC Tgiwncvkqp0 See
HKPTC. HKPTCÓu Rncp qh Cnnqecvkqp cpf Fgngicvkqp qh Hwpevkqpu d{ HKPTC vq HKPTC
Tgiwncvkqp. Kpe0 *4237+. http://finra.complinet.com/en/display/display_viewall.html?rbid=2403&
element_id=4594&record_id=16680&filtered_tag=0
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Ðkpvgpv vq rtglwfkegÑ rnckpvkhhu d{ kphnwgpekpi Ðvjg qdlgevkxkv{ cpf korctvkcnkv{Ñ qh HKPTC

TgiwncvkqpÓu ctdkvtcvqtu0 Id. ̨ 32:0 Hkpcnn{. kp Eqwpv KX. rnckpvkhhu tgswguv vjcv vjg Eqwtv crrqkpv

tgrncegogpv ctdkvtcvqtu wpfgt ; W0U0E0 ¸ 7 dgecwug vjg{ Ðyknn dg kookpgpvn{ cpf kttgrctcdn{

jctogfÑ kh vjg Eqwtv fqgu pqv kpvgtxgpg vq rtgxgpv HKPTC Tgiwncvkqp Ðhtqo xkqncvkpi kvu ctdkvtcvqt

ugngevkqp twngu0Ñ Id. ̨̨ 333Î340

Qp Ugrvgodgt 34. 4238. rnckpvkhhu hkngf cp qrrqukvkqp vq fghgpfcpvÓu oqvkqp vq fkuokuu0

SeeRnu0Ó Ogo0 kp Qrr0 vq Fgh0Óu Oqv0 ]Fmv0 % 43_ *ÐRnu0Ó Qrr0Ñ+0 Dwv rnckpvkhhu hckngf vq cfftguu.

cpf vjgtgd{ eqpegfgf. c pwodgt qh fghgpfcpvÓu ctiwogpvu0 Rnckpvkhhu dtkghgf vjg kuuwgu qh ctdkvtcn

koowpkv{ cpf yjgvjgt HKPTC Tgiwncvkqp ku c uvcvg cevqt hqt rwtrqugu qh vjgkt ugevkqp 3;:5 encko.

cpf vjg{ vqwejgf wrqp fghgpfcpvÓu tkrgpguu ctiwogpv. id. cv :Î33. 3:Î3;. dwv vjg{ ocfg pq

cvvgorv vq cfftguu cp{ qvjgt kuuwgu0 Kpuvgcf. rnckpvkhhu fgxqvgf crrtqzkocvgn{ ukz rcigu vq

cvvcemkpi vjg xcnkfkv{ qh vjg ctdkvtcvkqp encwugu kp vjg dtqmgtcig eqpvtcevu. vq yjkej fghgpfcpv

HKPTC Tgiwncvkqp ycu pqv c rctv{0 See id. cv 33Î390 Fghgpfcpv hkngf c tgrn{ vq rnckpvkhhuÓ

qrrqukvkqp qp Ugrvgodgt 44. 42380 Tgrn{ kp Uwrr0 qh Fgh0Óu Oqv0 ]Fmv0 % 44_ *ÐFgh0Óu Tgrn{Ñ+0

UVCPFCTF QH TGXKGY

K0 Uwdlgev Ocvvgt Lwtkufkevkqp

Wpfgt Twng 34*d+*3+. vjg rnckpvkhh dgctu vjg dwtfgp qh guvcdnkujkpi lwtkufkevkqp d{ c

rtgrqpfgtcpeg qh vjg gxkfgpeg0 See Lujan v. Defs. of Wildlife. 726 W0U0 777. 783 *3;;4+= Shekoyan

v. Sibley Int’l Corp.. 439 H0 Uwrr0 4f 7;. 85 *F0F0E0 4224+0 Hgfgtcn eqwtvu ctg eqwtvu qh nkokvgf

lwtkufkevkqp cpf vjg ncy rtguwogu vjcv Ðc ecwug nkgu qwvukfg vjku nkokvgf lwtkufkevkqp0Ñ Kokkonen v. 

Guardian Life Ins. Co. of Am.. 733 W0U0 597. 599 *3;;6+= see also Gen. Motors Corp. v. EPA. 585

H05f 664. 66: *F0E0 Ekt0 4226+ *ÐCu c eqwtv qh nkokvgf lwtkufkevkqp. yg dgikp. cpf gpf. ykvj cp

gzcokpcvkqp qh qwt lwtkufkevkqp0Ñ+0 Ð]D_gecwug uwdlgev/ocvvgt lwtkufkevkqp ku Òcp Ctv]keng_ KKK cu
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ygnn cu c uvcvwvqt{ tgswktgogpv 0 0 0 pq cevkqp qh vjg rctvkgu ecp eqphgt uwdlgev/ocvvgt lwtkufkevkqp

wrqp c hgfgtcn eqwtv0ÓÑ Akinseye v. District of Columbia. 55; H05f ;92. ;93 *F0E0 Ekt0 4225+.

swqvkpi Ins. Corp. of Ir., Ltd. v. Compagnie des Bauxites de Guinee. 678 W0U0 8;6. 924 *3;:4+0

Yjgp eqpukfgtkpi c oqvkqp vq fkuokuu hqt ncem qh lwtkufkevkqp. wpnkmg yjgp fgekfkpi c

oqvkqp vq fkuokuu wpfgt Twng 34*d+*8+. vjg eqwtv Ðku pqv nkokvgf vq vjg cnngicvkqpu qh vjg eqornckpv0Ñ

Hohri v. United States. 9:4 H04f 449. 463 *F0E0 Ekt0 3;:8+. vacated on other grounds. 6:4 W0U0

86 *3;:9+0 Tcvjgt. Ðc eqwtv oc{ eqpukfgt uwej ocvgtkcnu qwvukfg vjg rngcfkpiu cu kv fggou

crrtqrtkcvg vq tguqnxg vjg swguvkqp ]qh_ yjgvjgt kv jcu lwtkufkevkqp vq jgct vjg ecug0Ñ Scolaro v. 

D.C. Bd. of Elections & Ethics. 326 H0 Uwrr0 4f 3:. 44 *F0F0E0 4222+. ekvkpi Herbert v. Nat’l 

Acad. of Scis.. ;96 H04f 3;4. 3;9 *F0E0 Ekt0 3;;4+= see also Jerome Stevens Pharm.. Inc. v. FDA.

624 H05f 346;. 3475 *F0E0 Ekt0 4227+0

KK0 Hcknwtg vq Uvcvg c Encko

ÐVq uwtxkxg c ]Twng 34*d+*8+_ oqvkqp vq fkuokuu. c eqornckpv owuv eqpvckp uwhhkekgpv hcevwcn

ocvvgt. ceegrvgf cu vtwg. vq uvcvg c encko vq tgnkgh vjcv ku rncwukdng qp kvu hceg0Ñ Ashcroft v. Iqbal.

778 W0U0 884. 89: *422;+ *kpvgtpcn swqvcvkqp octmu qokvvgf+= accord Bell Atl. Corp. v. Twombly.

772 W0U0 766. 792 *4229+0 Kp Iqbal. vjg Uwrtgog Eqwtv tgkvgtcvgf vjg vyq rtkpekrngu wpfgtn{kpi kvu

fgekukqp kp Twombly< ÐHktuv. vjg vgpgv vjcv c eqwtv owuv ceegrv cu vtwg cnn qh vjg cnngicvkqpu

eqpvckpgf kp c eqornckpv ku kpcrrnkecdng vq ngicn eqpenwukqpu0Ñ 778 W0U0 cv 89:0 Cpf Ð]u_geqpf.

qpn{ c eqornckpv vjcv uvcvgu c rncwukdng encko hqt tgnkgh uwtxkxgu c oqvkqp vq fkuokuu0Ñ Id0 cv 89;0

C encko ku hcekcnn{ rncwukdng yjgp vjg rngcfgf hcevwcn eqpvgpv Ðcnnqyu vjg eqwtv vq ftcy vjg

tgcuqpcdng kphgtgpeg vjcv vjg fghgpfcpv ku nkcdng hqt vjg okueqpfwev cnngigf0Ñ Id0 cv 89:0 ÐVjg

rncwukdknkv{ uvcpfctf ku pqv cmkp vq c Òrtqdcdknkv{ tgswktgogpv.Ó dwv kv cumu hqt oqtg vjcp c ujggt

rquukdknkv{ vjcv c fghgpfcpv jcu cevgf wpncyhwnn{0Ñ Id0 C rngcfkpi owuv qhhgt oqtg vjcp Ðncdgnu
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cpf eqpenwukqpuÑ qt c Ðhqtowncke tgekvcvkqp qh vjg gngogpvu qh c ecwug qh cevkqp.Ñ id0. swqvkpi

Twombly. 772 W0U0 cv 777. cpf Ð]v_jtgcfdctg tgekvcnu qh vjg gngogpvu qh c ecwug qh cevkqp. uwrrqtvgf

d{ ogtg eqpenwuqt{ uvcvgogpvu. fq pqv uwhhkeg0Ñ Id0

Yjgp eqpukfgtkpi c oqvkqp vq fkuokuu wpfgt Twng 34*d+*8+. vjg Eqwtv ku dqwpf vq eqpuvtwg

c eqornckpv nkdgtcnn{ kp vjg rnckpvkhhÓu hcxqt. cpf kv ujqwnf itcpv vjg rnckpvkhh Ðvjg dgpghkv qh cnn

kphgtgpegu vjcv ecp dg fgtkxgf htqo vjg hcevu cnngigf0Ñ Kowal v. MCI Commc’ns Corp.. 38 H05f

3493. 3498 *F0E0 Ekt0 3;;6+0 Pgxgtvjgnguu. vjg Eqwtv pggf pqv ceegrv kphgtgpegu ftcyp d{ vjg

rnckpvkhh kh vjqug kphgtgpegu ctg wpuwrrqtvgf d{ hcevu cnngigf kp vjg eqornckpv. pqt owuv vjg Eqwtv

ceegrv rnckpvkhhÓu ngicn eqpenwukqpu0 See id.= Browning v. Clinton. 4;4 H05f 457. 464 *F0E0 Ekt0

4224+0 Kp twnkpi wrqp c oqvkqp vq fkuokuu hqt hcknwtg vq uvcvg c encko. c eqwtv oc{ qtfkpctkn{

eqpukfgt qpn{ Ðvjg hcevu cnngigf kp vjg eqornckpv. fqewogpvu cvvcejgf cu gzjkdkvu qt kpeqtrqtcvgf

d{ tghgtgpeg kp vjg eqornckpv. cpf ocvvgtu cdqwv yjkej vjg Eqwtv oc{ vcmg lwfkekcn pqvkeg0Ñ

Gustave-Schmidt v. Chao. 448 H0 Uwrr0 4f 3;3. 3;8 *F0F0E0 4224+ *ekvcvkqpu qokvvgf+0

CPCN[UKU

K0 Rnckpvkhhu eqpegfgf vjg ctiwogpvu vjcv vjg{ hckngf vq cfftguu kp vjgkt qrrqukvkqp vq
fghgpfcpvÓu oqvkqp vq fkuokuu0

Rnckpvkhhu hckngf vq cfftguu hqwt qh vjg ugxgp ctiwogpvu vjcv fghgpfcpv tckugf kp kvu oqvkqp

vq fkuokuu0 SeeRnu0Ó Qrr0 Yjgp c rnckpvkhh hcknu vq cfftguu ctiwogpvu ocfg kp c fghgpfcpvÓu

oqvkqp vq fkuokuu. vjg Eqwtv oc{ vtgcv vjqug ctiwogpvu cu eqpegfgf0 SeeNExT 9*d+0 ÐKv ku ygnn

wpfgtuvqqf kp vjku Ektewkv vjcv yjgp c rnckpvkhh hkngu cp qrrqukvkqp vq c oqvkqp vq fkuokuu cfftguukpi

qpn{ egtvckp ctiwogpvu tckugf d{ vjg fghgpfcpv. c eqwtv oc{ vtgcv vjqug ctiwogpvu vjcv vjg rnckpvkhh

hckngf vq cfftguu cu eqpegfgf0Ñ Hopkins v. Women’s Div., Gen. Bd. of Global Ministries. 45: H0

Uwrr0 4f 396. 39: *F0F0E0 4224+. ekvkpi FDIC v. Bender. 349 H05f 7:. 89Î8: *F0E0 Ekt0 3;;9+0

Vjg fkuetgvkqp vq gphqteg vjku twng nkgu yjqnn{ ykvj vjg fkuvtkev eqwtv0 Id.



:

Dgecwug rnckpvkhhu jcxg pqv cfftguugf fghgpfcpvÓu ctiwogpvu vjcv fghgpfcpv ku gpvkvngf vq

tgiwncvqt{ koowpkv{. vjg eqornckpv hcknu vq pcog kpfkurgpucdng rctvkgu. vjg Gzejcpig Cev fqgu pqv

etgcvg c rtkxcvg tkijv qh cevkqp. cpf vjg tgswguv hqt vjg Eqwtv vq crrqkpv pgy ctdkvtcvqtu ku oqqv. vjg

Eqwtv yknn vtgcv vjg oqvkqp vq fkuokuu qp vjqug itqwpfu cu eqpegfgf0

Fghgpfcpv eqpvgpfu vjcv kv ku pqv c rtqrgt rctv{ vq vjku ncyuwkv cpf vjcv Eqwpvu K cpf KK

ujqwnf dg fkuokuugf dgecwug rnckpvkhhu hckngf vq pcog vjg tgcn rctvkgu kp kpvgtguv Î Ygnnu Hctiq cpf

Hwnetwo0 Fgh0Óu Ogo0 cv 37Î390 Dgecwug rnckpvkhhu fkf pqv tgurqpf vq fghgpfcpvÓu ctiwogpv. vjku

ctiwogpv ku eqpegfgf. cpf vjg Eqwtv yknn fkuokuu Eqwpvu K cpf KK0 See Hopkins. 45: H0 Uwrr0 4f

cv 39:0

Rnckpvkhhu hckngf vq qrrqug fghgpfcpvÓu ctiwogpv vjcv Eqwpv KX ku oqqv dgecwug vjg

ctdkvtcvqt xcecpekgu jcxg cntgcf{ dggp hknngf0 SeeFgh0Óu Ogo0 cv 470 Uq. Eqwpv KX yknn dg

fkuokuugf cu ygnn0 See Hopkins. 45: H0 Uwrr0 4f cv 39:0

Cnn vjcv tgockpu vjgp ku Eqwpv KKK. vjg ugevkqp 3;:5 encko0 Cnvjqwij rnckpvkhhu fkf tgurqpf

vq fghgpfcpvÓu ctiwogpv vjcv kv ku pqv c uvcvg cevqt. Rnu0Ó Qrr0 cv 3:Î3;. rnckpvkhhu fkf pqv cfftguu

fghgpfcpvÓu ctiwogpv vjcv kv ku koowpg htqo uwkv wpfgt vjg fqevtkpg qh tgiwncvqt{ koowpkv{0 See

Fgh0Óu Ogo0 cv 43Î450 Uq. vjg Eqwtv eqwnf fkuokuu rnckpvkhhuÓ enckou qp vjcv dcuku cnqpg0

Oqtgqxgt. vjg Eqwtv jcu itqwpfu vq itcpv fghgpfcpvÓu oqvkqp vq fkuokuu dgecwug rnckpvkhhuÓ

enckou ctg pqv tkrg hqt tgxkgy. cpf fghgpfcpv ku gpvkvngf vq ctdkvtcn koowpkv{0: Vjgtghqtg. vjg ecug

yknn dg fkuokuugf kp kvu gpvktgv{0

: Dgecwug vjgug itqwpfu ctg cfgswcvg vq fkuokuu vjg eqornckpv kp kvu gpvktgv{. vjg Eqwtv pggf
pqv cfftguu fghgpfcpvÓu cffkvkqpcn ctiwogpvu0



;

KK0 RnckpvkhhuÓ enckou kp Eqwpv KKK vjcv vjgkt eqpuvkvwvkqpcn tkijvu ygtg xkqncvgf fwg vq cp
cnngigfn{ wphckt ctdkvtcvkqp rtqeguu ctg pqv tkrg hqt tgxkgy0

ÐVjg tkrgpguu fqevtkpg igpgtcnn{ fgcnu ykvj yjgp c hgfgtcn eqwtv ecp qt ujqwnf fgekfg c

ecug0 Rctv qh vjg fqevtkpg ku uwduwogf kpvq vjg Ctvkeng KKK tgswktgogpv qh uvcpfkpi. yjkej tgswktgu

c rgvkvkqpgt vq cnngig inter alia cp kplwt{/kp/hcev vjcv ku ÒkookpgpvÓ qt Òegtvckpn{ korgpfkpi0ÓÑ Am.

Petrol. Inst. v. Envtl. Prot. Agency. 8:5 H05f 5:4. 5:8 *F0E0 Ekt0 4234+= see also Lujan. 726 W0U0

cv 782 *jqnfkpi kplwt{/kp/hcev owuv dg ÐcevwcnÑ qt ÐkookpgpvÑ+0 Cpf Ð]g_xgp kh c ecug ku

Òeqpuvkvwvkqpcnn{ tkrg.Ó 0 0 0 vjgtg oc{ cnuq dg Òrtwfgpvkcn tgcuqpu hqt tghwukpi vq gzgtekug

lwtkufkevkqp0ÓÑ Am. Petrol. Inst.. 85: H05f cv 5:8. swqvkpi Nat’l Park Hospitality Ass’n v. Dep’t of 

Interior. 75: W0U0 :25. :2: *4225+0 Cu vjg F0E0 Ektewkv jcu gzrnckpgf<

Vjg hwpfcogpvcn rwtrqug qh vjg tkrgpguu fqevtkpg ku Ðvq rtgxgpv vjg eqwtvu.
vjtqwij cxqkfcpeg qh rtgocvwtg cflwfkecvkqp. htqo gpvcpinkpi vjgougnxgu
kp cduvtcev fkucitggogpvu qxgt cfokpkuvtcvkxg rqnkekgu. cpf cnuq vq rtqvgev
vjg cigpekgu htqo lwfkekcn kpvgthgtgpeg wpvkn cp cfokpkuvtcvkxg fgekukqp jcu
dggp hqtocnk¦gf cpf kvu ghhgevu hgnv kp c eqpetgvg yc{ d{ vjg ejcnngpikpi
rctvkgu0Ñ

Sprint Corp. v. Fed. Commc’ns Comm’n. 553 H05f ;74. ;79 *F0E0 Ekt0 4225+. swqvkpi Nat’l Park 

Hospitality. 75: W0U0 cv :29Î2:0

Yjkng vjg eqpuvkvwvkqpcn curgev qh tkrgpguu oc{ kpxqnxg vjg ucog korgpfkpi kplwt{/kp/hcev

tgswktgogpv vjcv ku pgeguuct{ hqt uvcpfkpi. vjg rtwfgpvkcn curgev qh tkrgpguu tgswktgu oqtg< c eqwtv

owuv Ðdcncpeg]_ Òvjg hkvpguu qh vjg kuuwgu hqt lwfkekcn fgekukqp cpf vjg jctfujkr vq vjg rctvkgu qh

ykvjjqnfkpi eqwtv eqpukfgtcvkqp0ÓÑ Nat’l Treasury Emps. Union v. United States. 323 H05f 3645.

3649Î4: *F0E0 Ekt0 3;;8+. swqvkpi Abbott Labs. v. Gardner. 5:9 W0U0 358. 36; *3;89+0 Vjg hkvpguu

qh cp kuuwg hqt lwfkekcn fgekukqp fgrgpfu qp yjgvjgt vjgtg ctg Ðeqpvkpigpv hwvwtg gxgpvu vjcv oc{

pqv qeewt cu cpvkekrcvgf. qt kpfggf oc{ pqv qeewt cv cnn0Ñ Thomas v. Union Carbide Agric. Prods. 

Co.. 695 W0U0 78:. 7:2Î:3 *3;:7+. swqvkpi 35C E0 Ytkijv. C0 Oknngt. ( G0 Eqqrgt. Hgfgtcn

Rtcevkeg cpf Rtqegfwtg ¸ 5754 *3;:6+0
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Ukpeg vjg ctdkvtcvkqp ku uvknn qpiqkpi. rnckpvkhhuÓ ejcnngpig vq vjg rtqeggfkpi ku pqv tkrg hqt

tgxkgy0 Hqt Ctvkeng KKK rwtrqugu. rnckpvkhhu ecppqv fgoqpuvtcvg vjcv vjg{ jcxg uwhhgtgf cp cevwcn

kplwt{. qt vjcv cp{ jcto ku Ðkookpgpv qt egtvckpn{ korgpfkpi0Ñ Chlorine Inst., Inc. v. Fed. R.R. 

Admin.. 93: H05f ;44. ;49 *F0E0 Ekt0 4235+ *fkuokuukpi rnckpvkhhÓu rgvkvkqp hqt tgxkgy qh cigpe{Óu

hkpcn twng hqt ncem qh lwtkufkevkqp yjgtg twng jcf pqv {gv dggp korngogpvgf. uq kplwt{ jcf pqv

gogtigf cpf vjgtghqtg ecug ycu pqv tkrg hqt tgxkgy+0 Cpf rtwfgpvkcn eqpukfgtcvkqpu hcxqt

fkuokuucn cu ygnn0 Yjkng rnckpvkhhu gzrtguu hgct vjcv vjg{ yknn pqv tgegkxg cp qdlgevkxg jgctkpi.

Eqorn0 ̨̨ 7. :5. 329. cpf vjg{ vcmg kuuwg ykvj egtvckp kpvgtnqewvqt{ rtqegfwtcn twnkpiu uwej cu vjg

fgpkcn qh vjg tgswguvgf fkueqxgt{ cpf vjg rquvrqpgogpv qh jgctkpi fcvgu. id. ̨̨ 55. 69. 99. ;:. 336.

vjg ctdkvtcvkqp jcu pqv {gv eqpenwfgf. cpf vjg qwveqog Î yjkej eqwnf dg kp rnckpvkhhuÓ hcxqt Î ku

wpmpqyp0 Uq cp{ cnngigf dkcu qp vjg rctv qh HKPTC TgiwncvkqpÓu ctdkvtcvqtu jcu pqv {gv rtqfwegf

cp{ cfxgtug eqpugswgpegu. cpf vjg tgeqtf wrqp yjkej qpg yqwnf fgvgtokpg yjgvjgt rnckpvkhhuÓ
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eqpuvkvwvkqpcn tkijvu jcxg dggp xkqncvgf jcu pqv {gv dggp fgxgnqrgf0 Vjwu. rnckpvkhhuÓ enckou wpfgt

Eqwpv KKK ctg pqv tkrg hqt tgxkgy. cpf vjg{ yknn dg fkuokuugf0;

KKK0 RnckpvkhhuÓ tgockpkpi enckou owuv dg fkuokuugf dgecwug fghgpfcpv ku gpvkvngf vq
ctdkvtcn koowpkv{0

Vjg Uwrtgog Eqwtv jcu gzrnckpgf vjcv Ðlwfigu. cfxqecvgu. cpf ykvpguuguÑ gplq{ Ðcduqnwvg

koowpkv{ 0 0 0 dgecwug qh vjg urgekcn pcvwtg qh vjgkt tgurqpukdknkvkgu0Ñ Butz v. Economou. 65: W0U0

69:. 733 *3;9:+0 ÐVjg nqugt kp qpg hqtwo yknn htgswgpvn{ uggm cpqvjgt. ejctikpi vjg rctvkekrcpvu

kp vjg hktuv ykvj wpeqpuvkvwvkqpcn cpkowu0 Cduqnwvg koowpkv{ ku vjwu pgeguuct{ vq cuuwtg vjcv

lwfigu. cfxqecvgu. cpf ykvpguugu ecp rgthqto vjgkt tgurgevkxg hwpevkqpu ykvjqwv jctcuuogpv qt

kpvkokfcvkqp0Ñ Id. cv 734 *kpvgtpcn ekvcvkqpu qokvvgf+0 Eqwtvu jcxg gzvgpfgf vjg fqevtkpg qh cduqnwvg

koowpkv{ vq c ykfg tcpig qh rgtuqpu yjq rnc{ c tqng kp vjg cflwfkecvkxg rtqeguu0 See, e.g.. id. cv

734Î35 *ÐYg vjkpm vjcv cflwfkecvkqp ykvjkp c hgfgtcn cfokpkuvtcvkxg cigpe{ ujctgu gpqwij qh vjg

; Dgecwug rnckpvkhhuÓ eqpuvkvwvkqpcn enckou ctg pqv tkrg hqt tgxkgy. vjg Eqwtv fqgu pqv pggf vq
fgvgtokpg yjgvjgt fghgpfcpv ku c Ðuvcvg cevqtÑ hqt rwtrqugu qh rnckpvkhhuÓ ugevkqp 3;:5 encko. dwv
vjg encko hcknu qp vjcv dcuku cu ygnn0 Kp qtfgt vq uvcvg c encko wpfgt ugevkqp 3;:5. c rnckpvkhh Ðowuv
cnngig vjcv uqog rgtuqp jcu fgrtkxgf jko qh c hgfgtcn tkijvÑ cpf Ðvjcv vjg rgtuqp yjq jcu fgrtkxgf
jko qh vjcv tkijv cevgf wpfgt eqnqt qh uvcvg qt vgttkvqtkcn ncy0Ñ Gomez v. Toledo. 668 W0U0 857. 862
*3;:2+= see also Ranger v. Tenet. 496 H0 Uwrr0 4f 3. 8 *F0F0E0 4225+ *jqnfkpi vjcv rnckpvkhh hckngf
vq uvcvg c encko wpfgt ugevkqp 3;:5 yjgtg rnckpvkhh cnngigf vjg EKC. c iqxgtpogpv cigpe{. cevgf
Ðwpfgt eqnqt qh hgfgtcn uvcvwvgu cpf cigpe{ rtqegfwtgu yjgp kv cnngigfn{ xkqncvgf ]rnckpvkhhÓu_ Hkhvj
cpf Hqwtvggpvj Cogpfogpv tkijvuÑ+0 Rnckpvkhhu jcxg hckngf vq uvcvg c encko wpfgt ugevkqp 3;:5
dgecwug vjg{ fq pqv cnngig vjcv fghgpfcpv cevgf wpfgt uvcvg ncy= tcvjgt. vjg{ cnngig vjcv fghgpfcpv
cevgf Ðwpfgt hgfgtcn ncyuÑ cpf kp xkqncvkqp qh ÐHKPTC Twngu0Ñ Eqorn0 ̨̨ 32:Î2;0 Eqwtvu kp vjku
lwtkufkevkqp jcxg cntgcf{ fgvgtokpgf vjcv HKPTC cpf HKPTC Tgiwncvkqp. qt vjgkt rtgfgeguuqtu
PCUF cpf PCUF Tgiwncvkqp. ctg pqv Ðuvcvg cevqtuÑ hqt rwtrqugu qh c ugevkqp 3;:5 encko0 See
Marchiano v. Nat’l Ass’n of Secs. Dealers, Inc.. 356 H0 Uwrr0 4f ;2. ;7 *F0F0E0 4223+ *ÐVjg eqwtv
ku cyctg qh pq ecug 0 0 0 kp yjkej PCUF ]f_ghgpfcpvu ygtg hqwpf vq dg uvcvg cevqtu0Ñ+= Graman v. 
Nat’l Ass’n of Secs. Dealers, Inc.. Pq0 ;9/3778. 3;;:YN 4;6244. cv ,4Î5 *F0F0E0 Crtkn 49. 3;;:+
*ÐGxgt{ eqwtv vjcv jcu eqpukfgtgf vjg swguvkqp jcu eqpenwfgf vjcv PCUF ku pqv c iqxgtpogpv
cevqt0Ñ+0 Cpf. qvjgt eqwtvu jcxg tgcejgf vjg ucog eqpenwukqp0 See, e.g.. Epstein v. Secs. & Exch. 
Comm’n. 638 H0 CrrÓz 364. 36: *5f Ekt0 4232+= Perpetual Secs., Inc. v. Tang. 4;2 H05f 354. 35:
*4f Ekt0 4224+ *ÐKv ku engct vjcv PCUF ku pqv c uvcvg cevqt cpf kvu tgswktgogpv qh ocpfcvqt{
ctdkvtcvkqp ku pqv uvcvg cevkqp0Ñ+= Shrader v. Nat’l Ass’n of Secs. Dealers, Inc.. :77 H0 Uwrr0 344.
346 *G0F0P0E0 3;;6+. aff’d. 76 H05f 996 *6vj Ekt0 3;;7+0
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ejctcevgtkuvkeu qh vjg lwfkekcn rtqeguu vjcv vjqug yjq rctvkekrcvg kp uwej cflwfkecvkqp ujqwnf cnuq

dg koowpg htqo uwkvu hqt fcocigu0Ñ+= Wagshal v. Foster. 4: H05f 346;. 3474 *F0E0 Ekt0 3;;6+

*gzvgpfkpi koowpkv{ vq ogfkcvqtu+032 Fghgpfcpv eqpvgpfu vjcv kv ku koowpg htqo uwkv kp kvu

rqukvkqp cu cp ctdkvtcvkqp hqtwo cpf vjcv rnckpvkhhu Ðctg wpcdng vq cfxcpeg cp{ ugv qh hcevu vjcv

yqwnf uvcvg c encko cickpuvÑ HKPTC Tgiwncvkqp0 Fgh0Óu Ogo0 cv :Î340 Vjg Eqwtv citggu0

Vjg oclqtkv{ qh ektewkv eqwtvu jcxg gzvgpfgf ctdkvtcn koowpkv{ vq eqxgt pqv qpn{ vjg

kpfkxkfwcn ctdkvtcvqt. dwv vjg ctdkvtcvkqp hqtwo cu ygnn0 See. e.g.. Pfannenstiel v. Merrill Lynch.

699 H05f 3377. 337; *32vj Ekt0 4229+ *Ð]E_qwtvu wpkhqton{ jqnf vjcv ctdkvtcvkqp hqtwou cpf

urqpuqtu. nkmg eqwtvu qh ncy. ctg koowpg htqo nkcdknkv{ hqt cevkqpu vcmgp kp eqppgevkqp ykvj

cfokpkuvgtkpi ctdkvtcvkqp0Ñ+= Int’l Med. Grp., Inc. v. Am. Arbitration Ass’n., Inc.. 534 H05f :55.

:66 *9vj Ekt0 4224+ *hkpfkpi ctdkvtcvkqp hqtwo koowpg htqo uwkv+= New England Cleaning Servs., 

Inc. v. Am. Arbitration Ass’n. 3;; H05f 764. 767 *3uv Ekt0 3;;;+ *Ð]Q_ticpk¦cvkqpu vjcv urqpuqt

ctdkvtcvkqpu. cu ygnn cu ctdkvtcvqtu vjgougnxgu. gplq{ vjku koowpkv{ htqo ekxkn nkcdknkv{0Ñ+= Hawkins

v. Nat’l Ass’n of Sec. Dealers Inc.. 36; H05f 552. 554 *7vj Ekt0 3;;:+ *ÐVjg PCUF gplq{u ctdkvtcn

koowpkv{ htqo ekxkn nkcdknkv{ hqt vjg cevu qh kvu ctdkvtcvqtu kp vjg eqwtug qh eqpfwevkpi eqpvtcevwcnn{

citggf/wrqp ctdkvtcvkqp rtqeggfkpiu0Ñ+. abrogated on other grounds by Merrill Lynch, Pierce, 

Fenner & Smith v. Manning. 358 U0 Ev0 3784 *4238+= Olson v. Nat’l Ass’n of Sec. Dealers. :7 H05f

5:3. 5:5 *:vj Ekt0 3;;8+ *ÐCtdkvtcn koowpkv{ rtqvgevu cnn cevu ykvjkp vjg ueqrg qh vjg ctdkvtcn

rtqeguu.Ñ kpenwfkpi vjqug d{ Ðurqpuqtkpi qticpk¦cvkqpuÑ+= Austern v. Chi. Bd. Options Exch., Inc..

:;: H04f ::4. ::8 *4f Ekt0 3;;2+ *jqnfkpi vjcv vjg Ðeqoogtekcn urqpuqtkpi qticpk¦cvkqpÑ ku

Ðgpvkvngf vq koowpkv{ hqt cnn hwpevkqpu vjcv ctg kpvgitcnn{ tgncvgf vq vjg ctdkvtcn rtqeguuÑ+= Corey v. 

32 Vjg Fkuvtkev qh Eqnwodkc jcu eqfkhkgf ctdkvtcn koowpkv{ cpf itcpvgf cp ctdkvtcvqt cduqnwvg
koowpkv{ htqo nkcdknkv{ Ðvq vjg ucog gzvgpv cu c lwfig qh c eqwtv qh vjg Fkuvtkev qh Eqnwodkc cevkpi
kp c lwfkekcn ecrcekv{0Ñ F0E0 Eqfg ¸ 38/66360
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N.Y. Stock Exch.. 8;3 H04f 3427. 3433 *8vj Ekt0 3;:4+ *ÐGzvgpukqp qh ctdkvtcn koowpkv{ vq

gpeqorcuu dqctfu yjkej urqpuqt ctdkvtcvkqp ku c pcvwtcn cpf pgeguuct{ rtqfwev qh vjg rqnkekgu

wpfgtn{kpi ctdkvtcn koowpkv{0Ñ+0 Yjkng vjg F0E0 Ektewkv jcu {gv vq vcmg wr vjg kuuwg. vjg Eqwtv

hkpfu vjg tgcuqpkpi qh qvjgt ektewkvu rgtuwcukxg0

Vjg fqevtkpg qh ctdkvtcn koowpkv{ Ðtguvu qp vjg pqvkqp vjcv ctdkvtcvqtu cevkpi ykvjkp vjgkt

swcuk/lwfkekcn fwvkgu ctg vjg hwpevkqpcn gswkxcngpv qh lwfigu. cpf. cu uwej. ujqwnf dg chhqtfgf

ukoknct rtqvgevkqp0Ñ Pfannenstiel. 699 H05f cv 337:0 Cu vjg Ukzvj Ektewkv pqvgf kp Corey. hcknkpi

vq gzvgpf koowpkv{ vq vjg dqctfu urqpuqtkpi vjg ctdkvtcvqtu yqwnf tgpfgt vjg koowpkv{

Ðknnwukqpct{Ñ dgecwug Ð]k_v yqwnf dg qh nkvvng xcnwg vq vjg yjqng ctdkvtcn rtqegfwtg vq ogtgn{ ujkhv

vjg nkcdknkv{ vq vjg urqpuqtkpi cuuqekcvkqp0Ñ 8;3 H04f cv 3433= see also Olson. :7 H05f cv 5:5

*ÐYkvjqwv vjku gzvgpukqp. ctdkvtcn koowpkv{ yqwnf dg cnoquv ogcpkpinguu dgecwug nkcdknkv{ yqwnf

ukorn{ dg ujkhvgf htqo kpfkxkfwcn ctdkvtcvqtu vq vjg urqpuqtkpi qticpk¦cvkqp0Ñ+0 Eqpukuvgpv ykvj

vjg rwtrqugu qh ctdkvtcn koowpkv{. vjg Eqwtv yknn gzvgpf vjg koowpkv{ vq HKPTC Tgiwncvkqp jgtg0

RnckpvkhhuÓ ctiwogpv vjcv fghgpfcpv ku pqv gpvkvngf vq koowpkv{ dgecwug kv jcu Ðwpengcp

jcpfuÑ ku wpcxcknkpi0 Rnckpvkhhu rqukv vjcv fghgpfcpv Ðku pqy uggmkpi koowpkv{ hqt xkqncvkpi kvu

fwvkgu cu cp ctdkvtcvkqp urqpuqt vq rtgxgpv fkueqxgt{ qh kvu qyp okueqpfwev.Ñ vjcv ku. vjg cnngigf

hcknwtg vq cfjgtg vq kvu qyp twngu0 Rnu0Ó Qrr0 cv ;Î320 Dwv rnckpvkhhuÓ rtqrqugf gzegrvkqp yqwnf

uycnnqy vjg twng. cpf vjg ecug ncy uwrrqtvu crrn{kpi ctdkvtcn koowpkv{ gxgp kp vjg hceg qh ukoknct

enckou0 See. e.g.. Olson. :7 H05f cv 5:5 *ÐC urqpuqtkpi qticpk¦cvkqp ku koowpg htqo ekxkn nkcdknkv{

hqt kortqrgtn{ ugngevkpi cp ctdkvtcvkqp rcpgn. gxgp yjgp vjg ugngevkqp xkqncvgu vjg qticpk¦cvkqpÓu

qyp twngu0Ñ+= Austern. :;: H04f cv ::8Î:9= Corey. 8;3 H04f cv 342:Î2;0 Dgecwug cnn qh rnckpvkhhuÓ
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enckou cickpuv HKPTC Tgiwncvkqp ctg dcttgf d{ vjg fqevtkpg qh ctdkvtcn koowpkv{. vjg cevkqp yknn

dg fkuokuugf033

EQPENWUKQP

Rnckpvkhhu hckngf vq qrrqug ownvkrng ctiwogpvu cu vq yj{ vjgkt enckou ujqwnf pqv dg

fkuokuugf. cpf vjg Eqwtv vtgcvu vjqug ctiwogpvu cu eqpegfgf0 Vjqug eqpegfgf ctiwogpvu cnqpg

rtqxkfg c uwhhkekgpv dcuku hqt vjg Eqwtv vq fkuokuu cnn qh rnckpvkhhuÓ enckou cickpuv HKPTC

Tgiwncvkqp0 Oqtgqxgt. rnckpvkhhuÓ eqpuvkvwvkqpcn enckou kp Eqwpv KKK tgictfkpi wphckt vtgcvogpv

fwtkpi vjg ctdkvtcvkqp owuv dg fkuokuugf wpfgt Hgfgtcn Twng qh Ekxkn Rtqegfwtg 34*d+*3+ dgecwug

vjg{ ctg pqv tkrg hqt tgxkgy0 RnckpvkhhuÓ enckou cickpuv fghgpfcpv ctg dcttgf d{ vjg fqevtkpg qh

ctdkvtcn koowpkv{. uq rnckpvkhhu jcxg cnuq hckngf vq uvcvg c encko cickpuv fghgpfcpv wpfgt Hgfgtcn

Twng qh Ekxkn Rtqegfwtg 34*d+*8+0 Vjgtghqtg. vjg Eqwtv yknn itcpv fghgpfcpvÓu oqvkqp cpf vjku

ecug yknn dg fkuokuugf0

C ugrctcvg qtfgt yknn kuuwg0

CO[ DGTOCP LCEMUQP
Wpkvgf Uvcvgu Fkuvtkev Lwfig

FCVG< Lcpwct{ 49. 4239

33 Vjgtg ku cnuq uwrrqtv hqt vjg rtqrqukvkqp vjcv vjg fqevtkpg qh tgiwncvqt{ koowpkv{ rtqxkfgu
cp cnvgtpcvkxg dcuku vq fkuokuu vjg cevkqp0 See In re Series 7 Broker Qualification Exam Scoring 
Litig.. 76: H05f 332. 336 *F0E0 Ekt0 422:+ *jqnfkpi vjcv yjgp cp UTQ. uwej cu HKPTC. Ðcevu wpfgt
vjg cgiku qh vjg Gzejcpig CevÓu fgngicvgf cwvjqtkv{. kv ku cduqnwvgn{ koowpg htqo uwkv hqt vjg
kortqrgt rgthqtocpeg qh tgiwncvqt{. cflwfkecvqt{. qt rtqugewvqtkcn fwvkgu fgngicvgf d{ vjg UGEÑ+=
see also DL Capital Grp. v. NASDAQ Stock Mkt., Inc.. 62; H05f ;5. ;9 *4f Ekt0 4227+0 Jqygxgt.
vjg Eqwtv pggf pqv tgcej vjku kuuwg dgecwug rnckpvkhhu jcxg eqpegfgf kv0


