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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

KEITH GUINDON, et al, )
)
Plaintiffs, ) CASE NO. 1:15¢v-02256BJR
)
V. ) ORDER GRANTING PLAINTIFFS’
) MOTION FOR SUMMARY
) JUDGMENT IN PART AND DENYING
) DEFENDANTS’ MOTION FOR
) SUMMARY JUDGMENT IN PART
PENNY SUE PRITZKER, in her official )
capacity as Secretary of the United Statep
Department of Commerce; NATIONAL )
OCEANIC AND ATMOSPHERIC )
ADMINISTRATION; and NATIONAL )
MARINE FISHERIES SERVICE, )
)
Defendats )
)
l. INTRODUCTION

This case represents the latest chapter in the management of the red snappéan frshery
Gulf of Mexico. Plaintiffs, commercial fishermen and their affiliated bissrentities and trade
associations, bring this action against Defendants United S&sesetary of Commerce,
(“Secretary”), theNational Oceanic and Atmospheric Administration, (“NOAA”), and the
National Marine Fisheries Service, (“NMFS”). Plaintiffs assert claindeuthe Magnusen
Stevens Fishery Conservation and Management Act (“MSA”), 16 U.S.C. §8188231(2012)
the National Environmental Policy Act (“NEPA”), 42 U.S.C4321 et seq.(2012) and the
Administrative Procedure Act (“APA"), 5 U.S.C. 88§ 701-706 (2012).

Presently before the Court is Plaintiffs’ Motion for Summary Judgraed Defendants’
Motion for Summary Judgment. Having reviewed the parties’ briefs, thenetrative record,
and the relevant authority, and having heard oral argument, the Court GRANT SfBlafatifon

for Summary Judgment in part. The Court’s reasoning follows.
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Il. BACKGROUND

A. Statutory Background.

1. Magnuson-Stevens Fishery Conservation and Management Act.

In 1976, Congress enacted the MSA to, among other things, “conserve and manage the
fishery resources found off the caasif the United States,” arfdfromote domestic commercial
and recreational fishing under sound conservation and management principles.” 16 U.S.C.
§1801(b)(1), (3). To accomplish those goals, the MSA divides the country intoeigits, and
establishes a council in each regiomtianage the region’s marine fisheri€&eed. 8§ 1852. Each
council then prepares and submits to the Secretary a Fishery Managemé¢tNRRi and, over
time, necessary amendments to the plan that aim to “achieve and maintain, on a cdvasising
the optimum yield from each fisheryld. 88 1801(b)(4), 1852(h)(1).

The MSA imposes several requirements for FMPs and amendments. caigcdn FMP
or amendment must contain measures “necessary and appropriate for the tlonsanc
management of thfishery, to prevent overfishing and rebuild overfished stocks, and to protect,
restore, and promote the letgym health and stability of the fisheryid. §1853(a)(1)(A). FMPs
and amendments additionally must conform to ten National Standards established [8Athe M
Id. 8 1851(a). Two of those National Standards are relevant here:

Conservation and management measures shall prevent overfishing while achieving,

on a continuing basis, the optimum vyield from each fishery for the United States

fishing industry. (“National Standard One”).

If it becomes necessary to allocate or assign fishing privileges among various

United States fishermen, such allocation shall be (A) fair and equitallestla

fishermen; (B) reasonably calculated to promote conservation; and (C) carried out

in such manner that no particular individual, corporation, or other entity acquires

an excessive share of such privileges. (“National Standard Four”).

Id. § 1851(a)(L), (4).



Furthermore, any FMP or amendment related to ¢desnapper fishery is governed by
section 407 of the MSA. Section 407(d)(1) requires that any FMP, amendment, or intpigme
regulation must contain conservation and management measures thatstesthrate quotas
for recreational fishing . . . and commercial fishing that, when reached, reauttrohibition on
the retention of fish caught during recreational fishing and commercial fishipgcteely, for
the remainder of the fishing yearld. § 1883(d)(1). Section 407(d)(2) provides that &P,
amendment, or implementing regulation establishing quotas for recreational andrcaahm
fishing must ensure that “such quotas reflect allocations among such sectais not reflect any
harvests in excess of such allocationisl’ 8 1883(d)(2).

After preparing an FMP or amendment, a council submits it to the NMFS, \abishn
practice on behalf of the Secretary, for revie®ee generallyd. § 1854. NMFS reviews the
submission for consistency with the MSA and solicits public comments for dagtyg. Id.
§1854(a)(1)(A)(B). Within thirty days of the end of the comment period, NMFS shall approve,
disapprove, or partially approve the FMPaonendmentld. § 1854a)(3). If NMFS approves, a
final rule is published in the Federal Registetee id.8§1854(b)(3). Approved FMPs or
amendments are subject to judicial review within thirty days under the SBA.id8 1855(f)(1).

2. National Environmental Policy Act.

NEPA requires an agency to “consider every significant aspect of the engmtaiimpact
of a proposed action” and “inform the public that it has indeed considered environcoeciins
in its decisionmaking processBaltimore Gas & Elec. Co. v. Nat. ReBef. Council, InG. 462
U.S. 8797 (1983)internal quotation marks omitted). To comply with those obligations, agencies
must prepare an Environmental Impact Statement, (“EIS”), in which the agghey a “hard

look” at the environmental consequences before taking major aclibnsee also42 U.S.C.



8 4332(C). An EIS must “inform decisionmakers and the public of the reasonable alternatives
which would avoid or minimize adverse impacts . . . of the human environment.” 40 C.F.R. §
1502.1; see also id8 1502.14(a) (explaining that an agency must “rigorously explore and

objectively evaluate all reasonable alternatives”).

B. Factual Background.

1. The Gulf of Mexico Red Snapper Fishery.

The Gulf of Mexico Fishery Management Council, (the “Gulf Council”), manages red
snapper in the Gulf of Mexico. 16 U.S.C1852(E). The management unit for red snapper
extends from the United Statbexico border in the west through the northern Gulf of Mexico
waters and west of the Dry Toragyand the Florida Keys. AR 001486. Although managed as a
unit, two primary suistocks of red snapper reside in the Gulf of Mexico: onessntk resides in
the Eastern Gulf and the other in the Western Gulf, separated by the Missggpild.

Management of red snapper began in the 1980s with the implementation of the Reef Fis
Fishery Management Plan, (“Reef Fish FMP”). AR 000006. At that time, rousesssents
indicated that red snapper was in decline, or in an overfished condition. AR 020348. Ineefforts t
rebuild the stock, the Gulf Council adopted Amendment 1 to the Reef Fish FMP. Amendment 1,
among other things, specified a framework for setting the total allowable (€&&C”) to allow
for annual management changes. AR 020388endment 1 additionally indicated how the TAC
would be allocated between the commercial and recreational sectors in the fisldery.
Amendment 1 allotted 51 percent to the commercial sector and 49 percent to iteredreector

based on percentages of total landings during a base period from 1979 tdd1987.

L TAC, acceptable biological catch, (*“ABC”), and annual catch limit, (“ACL") are eqgentakerms referring
to the total amount of red snapper that caméarvested each year. AR 02834
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In managing the fishery, the Gulf Council and NMFS rely on the Southeast Data,
Assessment and Review, (“SEDAR”), stock assessment, a periodic evaluaheraafount and
weight of fish, spawning data, mortality rates, and other informatiotedeta the size and health
of the fishery. See, e.g.AR 001482. Once a SEDAR stock assessment is conducted, the Gulf
Council’s Scientific and Statistical Committet§CC”), reviews the assessment aadammends
to the Gulf Council thacceptable biologi¢aatch, (“ABC”), for the year. AR 0000102. The
Gulf Council then proposes to NMFS a total quotathe yearthat is then divided according to
the 51/49 allocationld.

2. Management of the Commercial Sector.

Between 1990 and 2006, the Gulf Council and NMFS managed the commercial sector by
setting quotas at 51 percent of the TAC and closing the fishing season once theaguetctved.
AR 020354. As aresult, the commercial sector operated tikeby: commercial fishermen raced
to catch as many fish as possible before the fishery closed. AR 0890Q23. That resulted in
short seasons, overages, and economic instabidity.

In 2007, the commercial sector implemented an individual fishing quota, (“IFQ”), progra
See71 Fed. Reg. 67,447, 67,4@Nov. 22, 2006). The IFQ program works as follows: (1) Each
qualifying vessel receives shares of the commercial quota based on the Vessefisal
participation in the fishery; (2) At the stafteach season, each shareholder receives an allocation
in pounds based on the amount of shares they have; and (3) Each shareholder may then harvest his
allocation, purchase allocation from other fishermen, or sells his allocation ts.o&fe 020354.
Since implementing the IFQ program, the commercial sector has not excesegeadta, and the

commercial fishing season operates year round. AR 020350.



3. Management of the Recreational Sector.

Managing the recreational sector has proven more difficidgirhing with Amendment
1 to the Reef Fish FMP, the Gulf Council and NMFS did not initially establish a quota for the
recreational sector. Instead, Amendment 1 specified a recreationaliaidngbounds that was
based on 49 percent of the TAC. As such, from 1991 until 1997, the Gulf Council and NMFS set
an allocation of red snapper for the recreational sector each year, and managece#tmmal
sector through bag and size limits with a yearmd open seasorSee, e.g56 Fed. Reg. 33,883
(July 24, 1991). During those six years, the recreational sector exceeded |lttzti@h every
year, except 1996. AR 020353.

In 1997, the Gulf Council and NMFS established a quota for the recreational seetor.
62 Fed. Reqg. 42,478, 42,479 (Aug. 7, 1997). From 1997 to 1999, the Gulf Council and NMFS
implemented irseason monitoring and a seasbosure process to keep the recreational sector
within their quota. AR 020351. Closures occurred in 1997, 1998, and 1999, with seasons
becoming shorter each yeatd. In 2000, the Gulf Council and NMFS abandonegeason
monitoring and set a fixed season length for the recreational sed@65 Fed. Reg. 50,158
50,158(Aug. 17, 2000). From 2000 until 2007, thereational sector operated undequota of
4.47 million pounds and a season lasting from April 21 to October 31 (194 dicdys).

In 2008, the recreational sector began operating under variable season lengths. AR 020351.
This meant that the Gulf Counahd NMFS predicted the recreational catch rate in advance using
past trends and changes in the average size of recreationally harvested red ddappée
recreationakeason then began each year on June 1 and closed on the date when the quota was
projected to be reachetd. During this period (2062012), the recreational sector exceeded their

guota every year, except 2010. AR 020353



According to Defendants, lack of rehe data on recreational landings complicates
efforts to determine recreanal fishing seasons. (Doc. No. 22, at 13). Prior to 2008, NMFS
collected data on the recreational sector through the Marine Recreationa} Bististics Survey,
which generated effort and catch data through onsite interviews wittraiagid offsitéelephone
surveys. AR 0005%34. In 2008, NMFS implemented an improved recreational data collection
program, called the Marine Recreational Information Program, (“MRIP”).026693. In 2013,
NMFS updated MRIP protocols to include data from fishingstat time intervals that the agency
had not previously sampled, resulting in higher estimates of recreational kadohdiscarddd.

4. Prior Litigation: Guindon v. Pritzker (Guindon 131 F. Supp. 3d 169 (D.D.C.
2014).

The issue of NMFS’s managemefithe recreational sector came to a head when Plaintiffs

brought suit against Defendants concerning the 2013 recreational seaganndon v. Pritzker
(Guindon 1) 31 F. Supp. 3d 169 (D.D.C. 2014), Plaintiffs challenged, among other things, NMFS’s
acton to set a 2&lay season in 2013 and then reopen the season in the fall after the recreational
sector had already reached and exceeded their glebtat 181185 Ruling in Plaintiffs’ favor
on all of their MSA claims, the Court focused on NMFS’s repeated failure to holcctieatienal
sector accountabldd. at 200-201.

In response to the Court’s decision, NMFS took three actions relevant to the present ca
First, for the 2014 season, NMFS set a target catch level for the recreatiooalissctvas 20
percent below the recreational quota and reduced the recreatasah to nine daySee80 Fed.
Reg. 14,328, 14,328/ar. 19, 2015)see als@9 Fed. Reg. 27,768, 27,769 (May 15, 20 N)IFS
subsequently promulgated a Final Rule that permanently establisheeadios@l catch level with
a 20 percent buffer and a quota overage adjustment that would reduce the recreational quota the

year following a quota overage by the amount of that overdge80 Fed. Reg. at 14,328.



Second, having modified its MRIP protocols in 2013 and believing the modified protocols
to be tle most accurate means of measuring recreational landings, NMFS convened a calibratio
workshop to adjust prior recreational landings to reflect what those landings woulthdeve
under the modified MRIP protocols. AR 001461-001481. The MRIP calibnai@aled higher
historical recreational landings. AR 020360.

Third, as mentioned, the Gulf Council and NMFS rely on the SEDAR stock assessment
each year. In 2014, the SEDAR stock assessment was updated to include thecchigicateal
recreational dndings. AR 020331. After reviewing the 2014 update to the SEDAR stock
assessment, the SSC determined that the ABC could be increased to 13 million pounds in 2015
with further increases over the next two yeatd. In February 2015, the SSC received an
additional update to the 2014 SEDAR stock assessment that included the 2014 landings, which
were lower than previously assumeldl. As a result, the SSC +@valuated its projections and
recommended that the ABC be adjusted to 14.3 million pounds in 2015, 13.96 million pounds in
2016, and 13.74 million pounds in 201ld. The Gulf Council then approved a framework action
to implement commercial and recreational quotas derived from the ABC.|&8e480 Fed. Reg.
24,832, 24,832 (May 1, 2015).

5. The Chalénged Agency Action: Amendment 28 to the Reef Fish FMP.

The new, higher ABC levels, established as a result of the revised 2014 update to the
SEDAR stock assessment that made use of the MRIP calibration, informed thengoamy
efforts by the Gulf Counkto reconsider the appropriate allocation between the commercial and
recreational sectors, leading to the adoption and implementation of Amendment 28. AR 020320.
Amendment 28 initially aimed to “consider changes to the commercial and recatata

snapper allocation to increase the net benefits from red snapper fishiBgFed. Reg. 66,900



66,900(Nov. 7, 2013). Pursuant to that purpose, the Gulf Council considered alternatives that
would have shifted allocation from the recreational sector to the comment@l. SAR 020722.

After learning that it was not possible to determine chainmgeconomic benefits and receiving
informationfrom the MRIP calibration, the Gulf Council modified the purpose of Amendment 28
to the following: “reallocate theed snapper harvest consistent with the 2014 red snapper
assessment update to ensure the allowable catch and recovery benefits are fairytaiolg eq
allocated between the commercial and recreational sectors to achieve optimaih Y&
020332.

The Gulf Council considered nine alternatives for adjusting the red snapper allocation.
Notably, the Gulf Council evaluated a “no action” alternative, which would hetaened the
allocation established in Amendment 1. AR 020335. The Gulf Council determined that the “no
action” alternative would have been the most “environmentally preferdableative” because it
would have resulted in the “least commercial discards and . . . the lowest dgorgeesspawning
potential ratio (“SPR”)] for the easterrportion of the red snapper stock.” AR 02073R
020731. Ultimately, the Gulf Council approved Alternative 8, which reallocateBA@eof red
snapper from the commercial sector to the recreational sector, givisgesasion for doing so, the
increasen allowable harvest due to changes in recreational landings data from the 2014 update
assessment. AR 020326. Amendmentt2& modifies the original allocation from 51 percent
commercial and 49 percent recreational to 48.5 percent commercial and B&ri pecreational.

C. Procedural Background.

The Gulf Council submitted Amendment 28 to NMFS for review on December 18, 2015.

AR 020646. NMFS published a Notice of Availability for Amendment 28 on December 24, 2015

for a sixtyday notice and comment ped. AR 02065758. In the interim, NMFS published a



regulatory framework action to hold back quota from the commercial sector irpatitic of
NMFS'’s decision to approve, disapprove, or partially approve Amendmer8&80 Fed. Reg.
73,999(Nov. 27,2015)? On January 25, 2016, NMFS published a Proposed Rule to implement
Amendment 28.See81 Fed. Reg. 4,010. And, on April 28, 2016, NMFS published a Final Rule
to implement Amendment 2&ee81 Fed. Reg. 25,576.

On December 28, 2015, Plaintiffs il Complaint for Declaratory and Injunctive Relief
challenging Amendment 28 to the Reef Fish FMP. (Doc. No. 1). On January 15, 2016, parties
filed a Joint Motion to Stay in anticipation that Defendants would approve and ismglem
Amendment 28, therebyequiring Plaintiffs to file a supplemental complaint to challenge the
rulemaking. (Doc. No. 9). The Court granted the stay. (Doc. No. 10). On May 6, 20d6f$la
filed a consentetb Motion for Leave to File Supplemental Complaint, for Expeditedé&tdures
and for Entry of Case Deadlines. (Doc. No. 11). The Court granted that Motion, deeming
Plaintiffs’ Supplemental Complaint filed on May 9, 2016. (Doc. No. 12).

Plaintiffs filed their Motion for Sumiary Judgment on July 15, 201®efendants fid
their Motion for Summary Judgment on September 2, 2016. The Court heard oral argument on
the motions on January 25, 2017. In their Motion for Summary Judgment, Plaintiffsthbaser
Amendment 28 violates MSA section 407(d)(2); MSA section 303(a){ B certainprimary
objectives of the Reef Fish FMP; (3) MSA National Standard Four and the Gulf Cotsdiesy
Allocation Policy; (4) MSA National Standard One and the Gulf Council’s FisA#ogation

Policy; (5) MSA section 303(a)(14); (6) MSA section 303(a)(9); and (7) NEPA.

2 Plaintiffs refer to this regulatory action as the Quota Holdback Rulec. ffbm 112, at 6). Plaintiffs’ initial
and supplemental complaimthallenged the Quota Holdback Rule, however, Plaintiffs’ Motion for rBam
Judgment states that they are not moving for summary judgment omdt IQoldback Rule at this time. Because
the Court finds that Amendment 28 violates National Standard EBauCourt need not resolve whether Plaintiffs
abandoned its cause of action to challenge the Quota Holdback Rule.
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. LEGAL STANDARD

Federal Rules of Civil Procedure Rule &6(provides that summary judgment is
appropriate when “there is no genudisputeas to any material fact and that thevantis entitled
tojudgment as a matter of law.” When reviewaggncy actions, however, the standard articulated
under Rule56(9 does not apply because of the “limited role of a court in reviewing the
administrative record.’See North Carolina Fisheries Ass’'n, Inc. wti@rrez 518 F.Supp. 2d 62,

79 (D.D.C. 2007) “Summary judgment thus serves as the mechanism for deciding, as a matter of
law, whether the agency action is supported by the administrative recorchanslis¢ consistent
with the APA standard of review.See id.

The APA requires courts to “hold unlawful and set aside agency action, findimdys, a
conclusions” that are “arbitrary, capricious, an abuse of discretion, or otberstigr accordance
with law.” 5 U.S.C. 8§06(2)(A). The scope of review ueidthe APA is “narrow,” and a court
may not “substitute its judgment for that of the agendyidtor Vehicle Mfrs. Ass’'n of U.S., Inc.

v. State Farm Mut. Auto. Ins. Cal63 U.S. 29, 43 (1983). An agency acts arbitrarily and
capriciously “if the agency Isarelied on factors which Congress has not intended it to consider,
entirely failed to consider an important aspect of the problem, offeregkplanation for its
decision that runs counter to the evidence before the agency, or is so implausiblethdtnbt

be ascribed to differenae view or the producdf agency expertise.’/Advocates for Highway &
Auto Safety v. Fed. Motor Carrier Safety Adm#R29 F.3d 1136, 11445 (D.C. Cir. 2005)
(internal quotation marks omittedee also State Farm63 U.S. at 43 (explaining that a reviegin
court must be satisfied thisie agencyexamine[d] the relevant data and articulate[d] a satisfactory
explanation for its action including a rational connection between the facts found amite

made”) (internal quotation marks omitted).
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“Judicial review of agency action under the MSA &pecially deferential.” North
Carolina Fisheries Ass’n518 F. Supp. 2d at 79. When a party challenges a FMP or FMP
amendment as inconsistent with one of the National Standards set forth in the MSA&sé&tesir
is not to reviewde novowhether the aendment complies with these standards but to determine
whether the Secretary’s conclusion that the standards have been satistiedasaad supported
by the record.”C & W Fish Cov. Fox 931 F.2d 1556, 1562 (D.C. Cir. 1991). Courts therefore
should “defer to the expertise and experience of those individuals and entiigeSeecretary, the
Councils, and their adviserswhom the[MSA] charges with making difficult policy judgments
and choosing appropriate conservation and management measures bidsgdevaluations of
the relevant quantitative and qualitative factorlldt’l Fisheries Inst., Inc. v. Mosbachef32 F.
Supp. 210, 223 (D.D.C. 1990).

In reviewing the agency’s interpretation of certain MSA provisions, thet@oguided by
Chevron U.S.A.,Inc. v. Natural Resources Defense Council,,|d67 U.S. 837(1984). As
explained by the D.C. Circuit,

Under the first step ofChevron the reviewing court must first exhaust the

traditional tools of statutory construction to determine whether @saghas

spoken to the precise question at issue. The traditional tools include examination

of the statute’s text, legislative history, and structure as well as its purgoese. T

inquiry using the traditional tools of construction may be characterizadegrch

for the plain meaning of the statute. If this search yields a clear rdseiit,

Congress has expressed its intention as to the question, and deference is not

appropriate. If, however, the statute is silent or ambiguous with respect to the

specfic issue, Congress has not spoken clearly, and a permissible agency
interpretation of the statute merits judicial deference.
Bell Atl. Tel Companiesy. FCC 131 F.3d 1044 (D.C. Cir. 1997) (citations and internal quotation
marks omitted)see alsdNat. Res Def. Council, Inc. v. Daley209 F.3d 747, 752 (D.C. Cir. 2000)

(“Although agencies are entitled to deferential review ur@eevronStep Two, our judicial

function is neither rote nor meaningless.”).
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Under NEPA, a reviewing court must “ensure tlingt &gency has adequately considered
and disclosed the environmental impact of its actions” and lthaecision is not arbitrary or
capricious.” Baltimore Gas & Electric C9462 U.S. at 9B8;see also Nevada v. Dep’t of Energy
457 F.3d 78, 8B8 (D.C Cir. 2006) (reviewing the agency’s procedural compliance with NEPA
under APA’s arbitrary and capricious).

V. DISCUSSION

Preliminarily, Plaintiffs assert, and Defendants do not dispute, that they have standing to
bring this action. Given that this point is uncontested, and one that has been resolvedaoh favor
Plaintiffs in their previous litigation that challenged NMFS regulatises,Guindon, 131 F. Supp.
3d at 18687, the Court sees no reason to deny standing ls&e.Sierra Q@ib v. EPA 292 F.3d
895, 899900 (D.C. Cir. 2002) (“In many if not most cases the petitioner’s standing to seek review
of administrative action is seffvident; no evidence outside the administrative record is necessary

for the court to be sure of it.”). The Court now turmshte merits of Plaintiffs’ complaint.

A. Amendment 28 Violates MSA National Standard Four.

As the D.C. Circuit has summarized, National Standard Four sets forth “tuieneents
that must be met whenever an FMP allocates fishing privileges: (i) thataloenust be fair and
equitable; (ii) it must be reasonably calculated to promote conservatior(jiiand must not
allocate an excessive share of privileges to any particular gr&@g.'W Fish 931 F.2d at 1563.
Implementing regulations provide thet allocation “Bould be rationally connected . . . witke
furtherance of a legitimate objective” and recognize thignhHerent in an allocation is the
advantaging of one group to the detriment of another.” 50 C.F6R0.825(c)(3)(i)(A);see also

id. 8 600.325(c)(3)(i)(B) (allocations may “impose a hardship on one group if it is ghieeeby
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the total benefits received by another group”)Additionally, an allocation is “reasonably
calculated to promote conservation” if an allocation encourages a “ratiooia,gasily managed
use of the resource.’C & W Fish 931 F.2d at 1564 (quoting 50 C.F.R6®&0.325(c)(3)(ii)).

Plaintiffs argue tat Amendment 28 violates National Standard Four because it imposes a
hardship on the commercial sector that is not outweighed biothlbeneits received by the
recreational sector(Doc. No. 18, at 30.According to Plaintiffs, the stated benefitsadditional
recreational opportunities” may be illusory while the harms to the commercial aeztassured.

AR 020328;see alscAR 020081 (“Whatever amount of quota is reallocated to the recreational
sector could be absorbed completely by additiaehlrig in state waters from na@ompliant state
seasons.”); AR 020082 (“[R]eallocation imposes millions of dollars of direct aneatdosses

on the commercial sector and the seafood supply chain.”). In response, Defeladantbat
Amendment 28 “benefits the recreational sector as a whole.” (Doc. No. 22, at 28). While t
benefits to the recreational sector are difficult to quantify, Defendanksiexihe record is clear
that “the gains in recreationquotawould provide additional recreational opportunities to retain
red snapper,” and that “each additional fish made available for harvest by threhsescralue to

the sector.” AR 020411, AR 020856.

Additionally, Plaintiffs contend that Amendment 28 fails to promote conservation leecaus
it does not encourage a “rational, more easily managed use” of the res@eeé0 C.F.R.

8600.325(c)(3)(i)). Amendment 28, Plaintiffs explain, reallocates quota from tlomaktied

3 Although the guidelines interpreting the MSA are not entitled to auto®@h#gerondeference, because “they
do not carry the force of laivOceana Inc. v. Locke831 F. Supp. 2d 95, 117 (D.D.C. 2011), “the guidelines are
entitled to ‘considerable deference’ in light of their thoroughness, ghacg’'s expertise, and the administrative
formalities involved in their promulgation@Guindon | 31 F. Supp3d at 198.

4 Plaintiffs additiorlly argue that Amendment 28 dawst furthera primary objective of the FMP to rebuild
stocks wherever they occur in the fishbacause reallocation woutdisten the depletion die red snapper stock in
the Eastern Gulf. (Doc. No. 24, at 13). This argument does not amount to ttovialader National Standard Four.
As explained in succeeding sections, Defendants manage the red snappeasish@uHwide unit, and declines in
the Eastern Gulf will notiwart the GuHKwide rebuilding plan.
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limited access commercial sector, which has no management uncertathg/ntmrationalized
open access recreational sector, which has many sources of managemenhtyncétac. No.

18, at 30). Defendants disagree, averring that Amendment 28 promotes conservatise beca
adoption and implementation of the 20 percentdyuffill improve “management certainty” within

the recreational sector. (Doc. No. 22, at 29).

Defendants also claim that Amendment 28 will maintain a fair and equitable distribution
of recovery benefits between the commercial and recreational sectors becausedtatiozall
addresses a “change in methodology” that indicates “that recreational saha® been
underestimated and th#te red snappefishery is more productive than previously thought.”
(Doc. No. 25, at3). Amendment 28 reconciles thaor underestimates of recreational harvests
by allotting to the recreational sector “the quantifiable increase in the total bléowarvest
attributable to the calibration of recreational landings data based on the nevdotegy.” (d.).

While Defendants are persuasive in their rebuttal of Plaintiffs’ aforementioned cstique
Defendants have failed to convince the Court that the proposed allocation meetsrtaadf
equitable” requirement of MSA National Standard Four. This Court, like othetscouthis
district, will not second guess the agency’s judgment merely becaw®@ation has a greater
impact on one group of fisherme8ee, e.gC & W Fish 931 F.3d at 1564 (upholding amendment
banning drift gillnet technique despite burdening fishermen who use that techivigaéjalin v.
Locke 671 F. Supp. 2d 1, 101 (D.D.C. 2009) (upholding amendment that imposed restrictions
only on guided sport sector to curb that sector’s overharvestiogh Carolina Fisheries Ass’n,

518 F. Supp. 2d at 91 (upholding amendment that aimed to end overfishing despite disfavoring
fishermen of the snappgrouper fishery)Nat'l Coal. for Marine Conservation. Evans 231 F.

Supp. 2d 119132 (D.D.C. 2002)(upholding fishing closure despite disadvantagirspdrmen
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who lived near closed areas becatiseclosure reduced bycatch)at'| Fisheries Inst. 732 F.
Supp. at 228226 (upholding amendment that conserved billfish dedpitdening commercial
fishermen) Indeed, National Standard Four and its implemgntegulations permit allocations
that sacrifice the interests of one group of fishermen to benefit the fishanylasle. 50 C.F.R.
8§ 600.325(c)(3)(I)(AXB).

Given therevised MRIPmethodology employed by Defendants, it is reasonable for
Defendantsto pursue a new allocation for the red snapper stock. It is also reasonable for
Defendants to reexamine past sector landings and reallocate based omdimregs.fi In fact,
Amendment 1 to the é&&f Fish FMP did exactly thalMFS examined the landings ohe
commercial sector and recreational sector during a base period from 1979 to 198 Gcatedall
51 percent of the TAC to the commercial sector and 49 percent to the recresgcionbased on
that data.

Amendment 28, however, differs from Amendment 1 in that it contains a fundamental fla
As explained by Defendants, Amendment 28 increases the original allocatiornréoréegional
sector in efforts to “reconcile prior underestimates” usiegevisedMRIP methodology. (Doc.

No. 22, at29). Stated differently, Amendment 28 enables the recreational sector to catch more
fish in the future because they caught more fish in the past, in excess of appésaiddons.

AR 020353 (“During the period whehe recreational harvest was managed as a quota-(1997
2012), actual recreational harvest in pounds of red snapper exceeded the quota in 9yaarsf 16
including 5 of the last 6 years.”). Consequently, Defendants create a systémhrone sector

must demonstrate an increase in landings in excess of their quota in order to obtaiaas® imcr

their allocation. The flaw with that system is that the commercial sector can never abta

increase in their allocation because the commercial sector can never exceed theiregtoothedu
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IFQ program. AR 02035(“[T]he IFQ program has ended quota overrun3s.”Amendment 28
therefore places the commercial sector@@r@manentisadvantage by failing to take into account
the IFQ program and its impact cgallocation. The Court cannot deem such a scenario fair and
equitable as required by National Standard Four.

B. Amendment 28 Complies with the Remaining MSA Provisions.

1. Section 407(d)(2) of the MSA.

Section 407(d) of the MSA, which specifically goveths red snapper fishery, provides
as follows:

Any [FMP], plan amendment, or regulation submitted by the Gulf Council for the
red snapper fishery after October 11, 1996, shall contain conservation and
management measures that

(1) establish separate quotas fecreational fishing (which, for the purposes of this
subsection shall include charter fishing) and commercial fishing thath whe
reached, result in a prohibition on the retention of fish caught during
recreational fishing and commercial fishing, respety, for the remainder of
the fishing year; and

(2) ensure that such quotas reflect allocations among such sectors and do rot reflec
any harvests in excess of such allocations.

5 Under the IFQ program, each participant holds fixed privileges th spkecific portions of the catctSee
generally50 C.F.R. §22.21. Strict monitoring and reporting requirements furtharreribat catch limg are adhered
to. See generallydi

6 Plaintiffs additionally argue that Amendment 28 violates the Gulf CounddreRy Allocation Policy, which
requires that any reallocation must “consider efficient utilizatiorsbefy resources” but “should rjost redistribute
gains and burdens without an increase in efficiency.” AR 020576ntiHiiargue that Defendants violated this
requirement by failing to conclude definitively whether Amendin28nwould increase or decrease efficiency. (Doc.
No. 18,at 31)(“Amendment 28 merelgedistributes gains and burdens without an increase in effictgiticyernal
guotation marks omitted).In response, Defendants contend that they assessed efficiency imatpealiérms,
concluding that Amendment 28 “woul@efit the recreational sector because each individual fish made available for
harvest by the recreational sector has vidube sectaf (Doc. No. 22, at 30).

Assuming arguendo that the Gulf Council's Fishéflocation Policy is binding, the Courtefers to
Defendants’ interpretation efhat is required under the Allocation PolicgeeCoastal Conservation Assin U.S.
Dep’'t of CommerceB46 F.3d99, 109-110 (5th Cir. 2017)explaining that the agency is not required to acquire or
produce plaintif§’ preferred data and that the National Standards do not require analysvaifable data)gee also
50 C.F.R. § 600.315(e)(2) (“The fact that scientific information comegra fishery is incomplete does not prevent
the preparation and implementatioinan FMP.”).
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16 U.S.C. § 1883(d). Plaintiffs argue that Amendment 28 “reallocates tedigational sector

the amount of projected quota increase estimated to result from the recalilofatecreational
landings estimates.” (Doc. No. 18, at {§Jioting AR 02078) The recalibration of recreational
landings estimates, Plaintiffs explaraflects the recreational sector’s prior overharvesting. (Doc.
No. 24, af7). Therefore, according to Plaintiffs, Amendment 28 violates section 407(d)(2) because
it establishes a quota for the recreational sector that reflects “harvestxass exf such
allocations.”

Defendants contend that by its “plain terms and context, section 407(d)(2) reloairbe
guota established for the recreational sector pursuant to subsection (d)¢t)areflestablished
allocation to that sector.(Doc. No. 22, at 20). That is because, Defendants explain, NMFS linked
the sector allocations to the sector quotas in 1997, thereby ensuring “thatuaaychanges to
guotas, as occurred in the Final Rule implementing Amendment 28, reflect the ©oehoed
recreationhallocations and no harvest in excess of those allocatiois)’ (

Although the Court has not identified any case defining or applying section 407(d)(2),
nothing in the statute compels Plaintiffs’ interpretation. Indeed, the new trene¢ajuota is
based on increases from the MRIP calibration, which, in turn, reflect the renetatctor’s prior
overharvesting. Plaintiffs, however, read too much into section 407(d)(2). Section 407(d)(2) does
not instruct the agency on what should or should not form the basis of a quota.

Accordingly, the Court agrees with Defendants’ interpretation: section 4By {dyuires
that a quota established pursuant to section 407(d)(1) must reflect and not excdedatenal
for that sector. For exampl&mendment 28 indicates that the total annual catch limit of red
snapper is 13.96 million pounds for 2016 and 13.74 million pounds for 2017. AR 020822

means the commercial sector receives quotas ofrfillidn pounds and 6% million pounds in
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2016 and 2017, respectively, which reflecteaerageallocation of 48.5 percent each yedd.
Similarly, the recreational sector receives quotas of 7.19 million pounds &hillibn pounds
in 2016 and 2017, respectively, which reflecttarrageallocation of 51.5 percent each ye#d.
Amendment 28 thus complies with section 407(d)(2) by ensuring that the quotasaredeutt
exceed the allocations specifieat the commercial and recreational sectors.

2. Section 303(a)(1)(A) of the MSA.

Section303(a)(1)(A) provides that:

Any [FMP] . . . shall contain the conservation and management measures . . . which

are . . . necessary and appropriate for the conservation and management of the

fishery, to prevent overfishing and rebuild overfished stockstaapibtect, restore,

and promote the long term health and stability of the fishery.

16 U.S.C. 8 1853(A)(1)(A). In the same vein, the Reef Fish FMP enumerates tvanigl|
relevant objectives: to “rebuild the declining fish stocks wherever they agthin the fishery”
and “increase the stability of the red snapper fishery in terms of fishitggrsaand markets.” AR
040093; AR 039435.

a) The Longterm Health of the Fishery.

Plaintiffs first argue that Amendment 28 violates section 303(a)(1)(Aukettavill cause
declines in the red snapper stock in the Eastern Gulf, thereby failing to “jrdineotongterm
health . . . of the fishery.” (Doc. No. 18, at 25). In response, Defendants argugytiateease
in the red snapper stock in the Easterif @ill be offset by increases in the red snapper stock in
the Western Gulf. (Doc. No. 22, at 25). That argument, Plaintiffs explain, impropefigtesn
Defendants’ duties under section 303(a)(1)(A), which requires NMFS to “prevenshiregfand
rebuld overfished stocksand“protect, restore, and promote the letlegm health and stability of

the fishery.” (Doc. No. 18, at 26). According to Plaintiffs, even thoinghstock will be

considered rebuilt in 2032, tiishery will be substantially depked in the Eastern Guldy in fully
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half of its range. (Doc. No. 18, at)26That is particularly so because recreational fishing is
concentrated in the Eastern Gulf. AR 020409 (“Because a higher [recreationaly &$fart
occurs in the east . . . reallocation would lead to an increased fraction of the eastertiopopula
being removed by fishing.”).

Plaintiffs’ arguments areunavailing. Section 303(a)(1)(A) requires that an FMP
amendment “prevent overfishing and rebuild overfisstedk$ and “protect, restore, and promote
the long term health and stability of thehery” 16 U.S.C. 8§ 1853%)(1)(A) (emphasis added).
The MSA defines the term “stock” as a “species, subspecies, geographical grouptiggro
category of fistctapable of management asunit” 1d. 8 1802(42) (emphasis added). The MSA
defines the term “fishery” as “one or more stocks of\fiich can be treated as a unit for purposes
of conservation and managemantd which are identified on the basis of geographical, scientific,
tedhnical, recreational, and economic characteristics; and any fishing for ssocks.” Id.

§ 1802(13) (emphasis added).

Thus, NMFES’s “choice of management” for a stock or fishery therefore may lukedeai
a number of different grounds; it “depends on the focus of the FMP's objectives, and may be
organized around biological, geographic, economic, technical, social, or ecopmg&gécties.”

50 C.F.R. § 600.320(d)(1Y-he choice of management lies with NBIAd.; see also, e.gOregon
Trollers Ass’nv. Gutierrez 452 F.3d 1104, 1119 (9th Cir. 2006) (finding lawful NMFS’s
distinction between natural and hatchery spawners of salmon even though spawnerglewam s
by-side and prior management measures did not distinguish between the two).

Here, NMFS along with the Gulf Councifcurrently manages the Gulf red snapper stock
as one GuHwide stock with a Guivide status determination criteria and a Guidle rebuilding

plan.” AR 020855. Accordingly, NMFS’s obligation to “promote the long term health . . . of the
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fishery” is one that is Gullvide. Given that Amendment 28 does not thwart the “@Gudie
recovery of red snapper under the rebuilding plan,” the Court finds that NMFS fthlls
obligation. AR 020855see alstAR 020409 (explaining thahé “effects of increasing the ABC
as a result of reallocating to the recreational sector would be to reduce the SeReadtdin
portion of the stock even further;” howevé&dgclines in the eastern stock’s SPR are matched with
modest gairisin the westen stocR.’

b) The Longterm Stability of the Fishery.

Plaintiffs next argue that Amendment 28 violates section 303(a)(1)(A) eeitaud not
“promote the longerm . . . stability of the fishery.” (Doc. No. 18, No. 27). Plaintiffs explain that
Amendmat 28 will negatively affect the commercial sector’s ldaagn access to red snapper and
confidence in the IFQ programld)).

Plaintiffs’ argument merely voices dissatisfaction with the reduction agd@quota that
results from the reallocation. As Defendants point out, Amendment 28 will not charegeésting
benefits of the IFQ program, such as season lengifessel prices, no quota overages, enhanced
safety at sea, and absence of othertadish (derby) conditions. (Doc. No. 22, at 26). The Court
therefore views Plaintiffs’ arguments as an additional attempt to claim that Amen@ses
unfair and inequitable, an argument that has already been addressed by this Cthetméie,
under the APA, the Court cannot “substitute its judgment for that of the ag&tate”Farm463
U.S. at 43, particularly when the agency’'s judgment, like here, requires xpertise and

experience of those individuals . . . whom {MSA] charges with making difficult policy

7 Plaintiffs additionally argue that Defendants violate the enumerated objetthe Reef Fish FMP that aims
to “rebuild the declining fish stocks wherever they occur within isleefy.” (Doc. No. 18at 26). In response,
Defendantsargue that “the Reef Fish FMP identifies only one red snapper stock iruthan@ establishes a Gulf
wide recovery objective.” (Doc. No. 25, at 6). The Court agrees with DafesidAs mentiorde NMFS has chosen
to managehe fishery as a Gulvide urit. The record is clear that Amendment 28 will not thwart the -@ide
recvery of red snapper. AR 020855
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judgments,™North Carolina Fidieries Ass’n518 F. Supp. 2d at 80rhe Court therefore defers to
Defendants’ analysis to conclude that Amendment 28 complies with section 303(a)(1)(

3. MSA National Standard One.

National Standard One provides that “[c]lonservation and management eseakatl
prevent overfishingvhile achieving, on a continuing basis, the optimum yield from each fishery.”
16 U.S.C. 81851(a)(1) (emphasis added). The term “optimum” with respect to yield from a
fishery, means the amount of fish, which:

(A) will provide the greatest overall benefit to the Nation, particularly witheets

to food production and recreational opportunities, and taking into account the

protection of marine ecosystems; (B) is prescribed on the basis of the maximum

sustainable yield from theshery, as reduced by any relevant social, economic, or
ecological factor and (C) in the case of an overfished fishery, provides for
rebuilding to a level consistent with producing the maximum sustainableilyield

such fishery.

16 U.S.C. 81802(33)(emphasis added). “Significantly, optimum yield is not defined by the
‘maximum sustainable yield’ but instead by the maximum sustainablelgssdthatever amount
need be conserved for economic, social or ecologgeaions See C & W Fisj©31 F.2d at 1563;
see alsdBlue Water Fisherman’s Ass’n v. Mineti22 F. Supp. 2d 150, 161-62 (D.D.C. 2000).

According to Plaintiffs, Amendment 28 violates National Standard One fordasons.
First, Amendment 28 hastens the decline of the red snapper stock in the Eadtetimetiy
resulting in a net decrease in conservation of the red snapper stock. (Doc. No. 18, at 33). This
argument, however, is unavailing. The record is clear that such declines in tha Batevill

be offset by increses in the Western Gulf. AR 020409. More importantly, those declines do not

impact the GuHwide recovery of red snapper under the rebuilding plan. AR 020855.

8 Similarly, the Gulf Council’'s Fishery Allocation Policy providesathany reallocation shall “promote
conservation” by being “connected t@®thchievement of [optimum yield].” AR 020576. The Court incorporates its
analysis here to conclude that Amendment 28 satisfies the Gulf CsuFisitiery Allocation Policy.
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Second,Plaintiffs aver that the newly implemented 20 percent buffer imposed on the
recreatonal sector sets aside quota that would otherwise be utilized by the comreectaal
(Doc. No. 18, at 343. The Court, agains not persuaded. The D.C. Circuit has held that “an FMP
can comply with [National] Standaf®nqg if there are social, economic, or ecological factors that
justify the pursuit of a yield less than the maximum sustainable yi€ld%’' W Fish 931 F.2d at
1563. Here, Defendants contend that Amendment 28 complies with National Standard One
because it “promotes recreational ofpoities while also ensuring that overfishing does not occur
and the red snapper stock continues to rebuild.” (Doc. No. 25, at 14). The Court finds that
Defendants’ determination is supported by the record and reflects “reasongdrdataking,
especidly where, as here, the dispute involves technical issues that implicatargiabsgency
expertise.” See Th®cean Conservancy v. Gutierr&94 F. Supp. 2d 147, 157 (D.D.C. 2005).

4. Section 303(a)(14) of the MSA.

Plaintiffs next maintain that Amendme2 fails to comply with section 303(a)(14) of the
MSA, which provides:
[Any FMP shall,] to the extent that rebuilding plans or other conservation andjemaeat
measures which reduce the overall harvest in a fishery are necessary,,aliaajanto
corsideration the economic impact of the harvest restrictions or recovery bemefite
fishery participants in each sector, any harvest restrictions or recoverytibédf and
equitably among the commercial, recreational, and charter fishing sectbesfishery.
16 U.S.C. 81853(a)(14). Plaintiffs argue that Amendment 28 violates this provision because

NMFS failed to consider the specific informatiefieconomic impacts” of the “harvest

° Plaintiff rely onWestern Sea Fishing Co. v. Lock@2 F. Supp. 2d 126, 138 (D. Mass. 2010), to support
their contention that Amendment 28 frustrates the achievement of opteldrof the red snapper stock. In that
case, plaintiffs challenged a regulation that prohibited a vessel wittakfisking permits from splitting tiee permits
and transferring them separately to other vesdelsat 13334. The district court held that the regulation violated
National Standard One becapaenong other thing$erring was not overfishedd. at 14041. Western Seé not
only nothinding on this Court, but also inapposite. That is becWsstern Seivolved a species that was not
overfished nor in danger of overfishingd, at 140, unlike the red snapper in the present case.
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restrictions” or “recovery benefits” on the fishery particiganthat Congress requires NMFS to
consider when allocating recovery benefits. (Doc. No. 18, at 35).

Importantly, Plaintiffs contend thaDefendants’ violation under section 303(a)(1¢)
procedural, rather than substantive. Defendants do not contediffSlacharacterization of
NMFS’s obligation under section 303(a)(14) as procedural. Given the analogousitgst, |
authority on section 303, the Coanalyzessection 303(a)(14asa procedural, not substantive,
obligation. Cf. Coastal Conservation Ass'n v. U.S. Dep’'t of Comme346 F.3d 99, 108 (5th Cir.
2017) (finding that section 303(a)(9) of the MSA is “satisfied where NMFS produce=gihie=d
assessments, without respect to their conclusions”).

Plaintiffs contend that Amendment 28 does wottain an analysis of the specific
“economic impacts” that the “participants” in each of the sectors endured oeémgey result of
the harvest restrictions or recovery benefits. (Doc. No. 24, at 18). Plaixpitsrethat the
commercial sector eoplied with harvest restrictions in 2007, 2008, and 2009 while the
recreatioml sector did not. (Doc. No. 1a&t 35). Once the stock began to recover in 2010 and
catch limits began to increase, the commercial sector continued to comply evidipghcale
restrictions while the recreational sector did nokd.)( As such, according to Plaintiffs, the
commercial sector endured a disproportionate share of the harvest oestmeicessary to rebuild
the stock while the recreational sector enjoyed a ojptionate share of the recovery benefits
once the stock began to recoved.)(

The Court disagrees with Plaintiff. The record is clear that the agencyl@wmusthe
economic impact of each alternative in Amendment28e, e.gAR 020416 (explaing that the
“no-action” alternative would not yield any direct economic effeatisnoting that Alternatives

2-9 would “result in economic losses to the commercial sector and potentially tgeg@yaomic
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benefits for the recreational sector”). The record is also clear that they aggowe reviewing each
alternative in Amendment 28, made an overall conclusion regarding the economat ahpa
reallocation. After acknowledging the difficulty in comparing the commksgator with the
recreational s¢or, Defendants concluded that any determinations regarding the econontt impa
of Amendment 28 would not be valid or useful. AR 020&&laining that policy prescriptions
based on inferences about economic efficiency are impossible given that therciaiseetor is
managed differently than the recreational sector).

The APA precludes the Court from “substitute[ing] its judgment for that of thecgage
State Farm 463 U.S. at 43. As explained, Defendants, having employed their expertise and
experiece, determined that they could not reach a conclusion regarding the overall economic
impact of Amendment 28. The Court will not secanuess them. Defendants’ conclusions,
however, are beside the point given that section 303(a)(14) imposes on NMF&edupsb
obligation. Consequently, the Court need only ask whether Defendants produced the required
assessments, without respect to their conclusions. For the reasons stated abGeeitthe
concludes that Defendants have satisfied that basic obligafiea, e.g.Coastal Conservation
Assh, 846 F.3d at 19 (explaining that the Secretary is not required to “acquire or produce” the
plaintiffs “preferred” data);Recreational Fishing Alliance v. Evan$§72 F. Supp. 2d 35, 44
(D.D.C. 2001) (*An agency is not required to collect additional evidence under the [M&E”")
also Washington Crab Produee Inc. v. Mosbache924 F.2d 1438, 14489 (9th Cir. 1990)
(“There simply is no requirement that the Secretary do what the appellsists when it comes
to developing and analyzing the effects of an FMP).

5. Section 303(a)(9) of the MSA.

Section 303(a)(9) of the MSA provides, in relevant part, that any FMP must:

25



[iinclude a fishery impact statement for the plan or amendment . . . which shall
assess, specify, and analyze the likely effects, if any, including the ativeaul
conservation, economic, and social impacts, of the conservation and management
measures on, and podsilmitigation measures for . . . participants in the fisheries
and fishing communities affected by the plan or amendment.

16 U.S.C. 8§ 1853(a)(9). @oastal Conservation AssociationU.S. Department of Commeyce
the Fifth Circuit recently interprete@stion 303(a)(9), stating:

No federal appellate court has yet interpreted the requirement48%38a)(9).
However, the two district courts that have considered challenges brought under
§81853(a)(9) agree that “[tlhe FIS requirement is . . . procedural, not substantive,”
and that it is satisfied where NMFS produces the required assessments, without
respect to their conclusiortSity of New Bedford v. LockBo. CIV. A. 16-10789—

RWZ, 2011 WL 2636863, at *6 (D. Mass. June 30, 204ff)J sub nom. Lovgren
v.Locke 701 F.3d 5 (1st Cir. 20123ccord Coastal Conservation Ass’n v. Blank

No. 2:09-CV-641+TM-29, 2011 WL 4530544, at *7 (M.D. Fla. Sept. 29, 2011)
(“The issue before the Court in the Section 1853(a)(9) challenge . . . is not whether
the conclusions on how [the proposed FMP amendment] will likely affect the
recreational fishig sector are correct. Rather, the issue is whether the [NMFS]
arrived at the answer only after complying with the obligation to assessyspe

and analyze how [the amendment] would likely affect the recreational fishing
sector.”).

846 F.3d at 108. Adr agreeinghat section 303(a)(9) is procedural and affirming the district
court’s analysis, the Fifth Circuit explained that section 303(a)(9) did not ingpoa#firmative
duty on the Secretary to “collect and generate only quantitative, rathepufigative, predictions
of economic and social effectsid. at 108109 (finding Secretary’s interpretation of “data” to
include qualitative as reasonable).

Plaintiffs argue that Defendants violated section 303(a)(9) because thagtdiassess,
specify, and analyze” the likely economic and social effects on fishing communitiesodue t

Amendment 28’s depletion of the red snapper stock in the Eastern Gulf. (Doc. No. 18'%at 36).

10 Plaintiffs contend that Defendants admitted t® tviblation when Defendants stated the following in the
Record of Decision: “Although the biological issues of the SPR decline jJHl[stuissed, Amendment 28 does not
assess the resulting economic and social effects on fishing commumitiee Easterulf.” AR 020721. At the
outset, Plaintiffs’ argument is unpersuasive when the referquaidn of the record is stated in full:

26



Plaintiffs alsoclaim that Defendants couched the social and econeffacts“in more general
termsas part of, or implied in, the effects analysis,” which fails to satisfyose803(a)(9). 1¢.).

Both of Plaintiffs’ arguments are unavailing. Upon review of the record, the Qoast f
that Defendants assessed, specified, and analyzed the social and economasetecised. For
example, Defendants first acknowledged that their discussion on social effecld be
“qualitative,” before concluding that the “quality of social impacts diffetsvieen the sectors.”

AR 020411.Specifically, “a loss of commercial access to red snapper could affect thedoddinh

of commercial fishermen, especially srsdale ownepperators, hired captains and crew who do
not own red snapper shares, and the-imelhg of commercial communise Id. At the same

time, “gains in recreational quota would provide additional recreational oppatuttitietain red
snapper.” Id. Regarding economic effects, as mentioned in the preceding section, Defendants
reviewed the economic impact of eactealative to Amendment 28. Upon finding data that was
not sufficiently reliable, Defendants concluded that any policy prescriptiathiqed from its
review would not be useful or valid. AR 020418. Furthermore, Plaintiffs cite no law to support
its intepretation that section 303(a)(9) precludes Defendants from explainitad @odieconomic
effects in general, rather than specific, terms. For the aforementi@sethsethe Court concludes

that Defendants have produced what is required under sec8¢a) ).

Although the biological issues of the SPR decline is [sic] disdygsaendment 28 does not assess
the resulting economiand social effects on fishing communities in the Eastern Gidfwever,
Amendment 28 describes several commercial and recreational fishing commbnitigghout the
Gulf. The nature of social and economic effects on the communities are couchegt gemeral
terms as part of, or implied in, the effects analysis for each allocation atternat

AR 020721 (emphasis added).
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C. NEPA.

Plaintiffs’ NEPA claim seeks the same relief sought under the MSA. Givenailnt'sC
decision to vacate Amendment 28 for violating National Standard Four of the MSE&pthe
need not decide Plaintiffs’ NEPA claims at this tim@ee, . Nat. ResDef. Council, Inc.v.
Daley, 209 F.3d 757749 (D.C. Cir. 2000)finding “no need to reach appellants’ NEPA claims”
where court remanded a rule to NMFS)jindon | 31 F. Supp. 3d at 201 (same).

V. CONCLUSION

For the foregoing reasons, IS HEREBY ORDERED as follows:

1. The CourtGRANTS Plaintiffs’ Motion for Summary Judgment, and thus
DENIES Defendants’ Motion for Summary Judgment, as to Plaintiffs’ claim
made pursuant to MSA National Standard Four.

2. The CourtDENIES Plaintiffs’ Motion for Summary Judgment, and thus
GRANTS Defendants’ Motion for Summary Judgment, as to Plaintiffs’
claims made pursuant to the following MSA provisions: section 407(d)(2);
section 303(a)(1)(A); National Standard One; section 303(a)(14); and section
303(a)(9).

3. Because the Court finds that Amendment 28 fails to conform to the
requirements of National Standard Four, the Cd&€ATES Amendment 28
andREMANDS this action back to the agency.

IT IS SO ORDERED.

Dated:March 3, 2017
Z\apéaub $Cd i

BARBARA J. ROTHSTEIN
UNITED STATES DISTRICT JUDGE
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