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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

EDWARD SHINOGEE )
by his guardian, Thomas Duffy, )
)
Plaintiff, )
)
V. ) Civil Action No. 15-261(RBW)
)
ERIC K. FANNING, )
Secretary of the Army, )
)
Defendant. )
)

MEMORANDUM OPINION

The plaintiff, Edward Shinogee, by his guardian, Thomas Duffy, sedkslaratory
judgment under the Adinistrative Procedure ActAPA"), 5 U.S.C. 88§ 701-706 (20123s
relief for hischallenge t@ 2004 decision by the Army Board for Correction of Military
Recordgthe “Board”)thatreturredwithout action the plaintiff'sequest foreconsideration
of his effortto upgraddis military dischargecharacterizationSeeAmended Complaint for
DeclaratoryRdief (“Am. Compl.”) 1113, 20-24, 28, 36—39. Currently before the Court is
the Defendans Motion to Dismiss (“Defs Mot.”) andthe Plaintiff's Motion forOral
Argument (“Pl.’s Mot. for Conf.”). Uporarefulconsideration of thpartie$ submissiong
the Court concludes that it must grant the defendant’s motion to dismiss this actauk for |
subject matter jurisdictiopursuant td-ederaRule of Civil Procedurel2(b)(1)and deny as

moot the plaintiff's request for oral argument.

L In addition to the filings previously identified, the Court considereddiowing submissions in reaching its
decision: (1) thelefendaris Memorandum of Points and Authorities in Support of Deferiddvibtion to Dismiss
(“Def.’sMem.”); (2) the Plaintiff sOppositionto Defendaris Motion to Dismiss (“Pl.’s Opp’n’ (3) the
defendaris Reply Memorandurim Further Supporbf Defendants Motion to Dismiss (“Defs Reply”} and (4) the
Plaintiff's Notice of Supplemental Authority (“Pl.’s Notice”)
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l. BACKGROUND

OnApril 12, 1985, the plaintiff, a Private Second Class member ditited States
Army, Am. Compl. 1 1, was “admitted as a psychiatric inpatient after [bdiaghosed with
‘Schizophreniform Disorder’ . . . [and] was prescribed anti-psychotic medication,8idNjne
days later, the plaintiff was referred for cenorartial for possession and intent to distribute
marijuana.ld. T 10. After the plaintiff “went AWOL[—absent without leavefrom the
Army’s mental hospital from May 9 to 19[,] . . . the AW®harge was added to the drug
charges.”ld. TheArmy’s Sanity Board determined that the plain{(E) was criminally
accountable for the drug offenses, which had allegedly occurred before thidf plamt
diagnosed with Schizophréarm Disorder (2) “was not accountable for the AWOland (3)
“was now competent to stand trialld. 1 12 On August 2, 1985, the plaintiff “submitted a
request for an administrative discharge in lieu of tridédl”§ 13. The Army approved the
plaintiff's request and discharged him on August 23, 1985, with a service chaatatathat
his discharge wagsther than honorabldd.

In early 1986, the plaintiff was diagnosed with schizophrelgia 15. Although he was
awarded disability benefits from the Social Segufidministrationbased orhis schizophrenia
diagnosis, id., 1 16he Veterans’ Administration “repeatedly denied [the plaintiff] service
connection and disability compensation for the schizophrenia, and other disabilitieselm#caus
the disqualifying [¢her than honorable discharge],” id. 1 17. In 2003, however, the Board of
Veterans’ Appeals determined thhé plaintiff was eligible for benefitsfter the Veterans’
Administration amended its regulations regarding “its ‘insanity’ exce@titling dshonorably

discharged veterans to disability compensation benefids . 25, 27.



The plaintiff filedanapplicationfor reconsideration with the Board in 2003 to upgrade
his discharge characterizatiand toreceive disability benefiisased on the Bud of Veterans’
Appeals’decision.|d. 1 28. In responseon December 16, 2004, the Board sent the plaintiff a
letter staihg that “no further action may be taken[brs] request”because (1) the Board
received the plaintiff's request more than one year after the Board'saption, and (2) the
Board had previously reconsidered the mat&zeid.

In June 2004, the Veterans’ Administration Kadjudicated that [the plaintiff] was
incompetent to handle himancial and personal affairgd. § 29, and from 2004 through 2012,
the plaintiffexperienced cycle of hmelessness, drug addictiamiminal activity, and

hospitalizationid. 1 29-34 see alsd’l.’s Opp’n, Exhibit (“Ex.”) B (Declaration of Thomas

Duffy (“Duffy Declaration”) 11 23. Consequently, the plaintiff was involunitgf committed
to the Division of Mental Healthbecause of “a mental illnesby a Utah state coufbr mostof

2011 and throughpproximately the first half &#012. SeeAm. Compl.{ 33-34;see alsd’l.’s

Opp’n, Ex. A (excerpts from the plaintiffgeterans’ Administratiomedical records and mental
health court commitment records (“Plaintiff's Records™al2, 13, 15, 17, 21i., Ex. B

(Duffy Declaration) 9 3. On May 23, 2012, Thomas Duffy, the plaintiff's brother, wasrapgoi
as the plaintiff's conservator and guardian. Def.’s Reply, Appefdpp.”) at A32-33; Pl.’s
Opp'n, Ex. B (Duffy Declaration) § 1.The plaintiffs brother, on the plaintiff's behalfiien

filed a complaint in this Court on December 29, 2GEeComplaint at 1, and filedn Amended

Complainton the plaintiff's behalf on April 14, 2016eeAm. Compl. at 1.

21n his declaration, Duffy states that he became the plaintiff's guardthocarservator “[ijn early 2013Pl.’s
Opp’'n, Ex. B (Duffy Declaration) %, but the Utah state court ordeggpointing Duffy as guardian and conservator
are datd May 23, 2012seeDef.’'s Reply,App. at A32-33.
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. STANDARD OF REVIEW

Federal district courts are courts of limited jurisdictidnkkonen v. Guardian Life Ins.

Co., 511 U.S. 375, 377 (1994), and “[a] motion for dismissal urkaékidral Rule of Civil
Procedure] 12(b)(1) ‘presents a threshold challenge to the court’s jurisdichtmrrow v.

United States723 F. Supp. 2d 71, 75 (D.D.C. 2010) (Walton, J.) (qudiigase v. Sessions,

835 F.2d 902, 906 (D.C. Cir. 1987)yhus, a district court is obligated to dismiss a claim if it
“lack[s] . .. subject matter jurisdictioh.Fed. R. Civ. P. 12(b)(1)Because “it is presumed that a
cause lies outside [a federal cosfimited jurisdiction,”"Morrow, 723 F. Supp. 2d at 76
(alteration in originalquoting_ Kokkonen, 511 U.S. at 377), the plaintiff bears the burden of
establishing by a preponderance of the evidence that a district court hexs mdijer

jurisdiction, £elLujan v. Defs. of Wildlife, 504 U.S. 555, 561 (1992).

In deading a motion to dismistr lack of subject matter jurisdiction, the district court

“need not limit itself to the allegations of the complainGtand Lodge of the Fraternal Order of

Police v. Ashcroft, 185 F. Supp. 2d 9, 14 (D.D.C. 2001). Rather, “a court may consider such

materials outside the pleadings as it deems appropriate to resolve the qofstibrether it has

jurisdiction [ovet the case.”Scolaro v. D.C. Bd. of Elections &iliics 104 F. Supp. 2d 18, 22

(D.D.C. 2000)see als@erome Stevens Pharms., Inc. v. FDA, 402 F.3d 1249, 1253 (D.C. Cir.

2005). Additionally, a district court must “assume tineth of all material factual allegations in
the complaint and ‘construe theraplaint liberally, granting [the] plaintiff the benefit of all

inferences that can be derived from the facts allegefii. Nat'l Ins. Co. v. FDIC, 642 F.3d

1137, 1139 (D.C. Cir. 2011) (quoting Thomas v. Principi, 394 F.3d 970, 972 (D.C. Cir. 2005)).

However, “the [p]laintiff's factual allegations in the complaint . . . will bear closer scrutiny in

resolving a 12(b)(1) motion than in resolving a 12(b)(6) motion’ for failure to stEtem”



Grand Lodge185 F. Supp. 2d at 13-14 (quoting Charles A. Wright & Arthur R. Milederal

Practice and Procedu§e1350 (3d ed. 1998)).
[11.  ANALYSIS

28 U.S.C. § 2401(a) provides, in relevant part, that a “civil action commenced against the
United States shall be barred unless the complaint is filed withyears after the right of
action first accrues.” Howevghe statute states thgtlhe action of any person under legal
disability . . . at the time the claim accrues may be commenced within thre@afteathe
disability ceases.’ld. Section 240() applies to an APA claim, which “first accrues,’ within
the meaning o§ 2401(a), as soon as (but not before) the person challenging the agency action

can institute and maintain a suit in cour§pannaus v. U.S. Dep't of Justice, 824 F.2d 52, 56

(D.C. Cir. 1987) (quoting 28 U.S.C. 8§ 2401 (a)ih Spannausthe District of Columbia Circuit
noted that, “[u]nlike an ordinary statute of limitations, 8§ 2401(a) is a jurisdictionaltomndi
attached to the government’s waiver of sovereign immunity, and as such musttlye str

construed.”|d. at 55 see alsd® & V Enters. v. U.S. Army Corps of Eng’rs, 516 F.3d 1021,

1026 (D.C. Cir. 2008) (affirmingpamaus). As a result8 2401(a) is “not subject to waiver or

equitable tolling.” Appalachian Voices v. McCarth989 F. Supp. 2d 30, 42 (D.D.C. 2013)

(Walton, J.) (quoting John R. Sand & Gravel Co. v. United States, 552 U.S. 130, 140 (2008)

(Stevens, J.,igsenting)).

Section 2401 (a)originated inthe Tucker Act, Howard v.Pritzker, 775 F.3d 430, 436

(D.C. Cir. 2015)which contains a nearly identical provision regarding legal disabsl#g28
U.S.C. 8 2501 (“A petition on the claim of a person undgal disability . . . at the time the

claim accrues may be filed within three yeatfter the disability ceases,§ee alsdHavens v.

Mabus, 759 F.3d 91, 96 (D.C. Cir. 2014) (noting that 28 U.S.C. § 2501 is “the Tucker Act’'s



jurisdictional, sixyear statte of limitations”). Like § 2401(a), 8 2508 a “jurisdictional,”

“more absolute, kind of limitations period.” John R. Sand & Gravel Co., 552at134.

The defendant argues that the plaintiff's amended complaint should be dismisagzkbec
it is time-barredunder § 2401(a)SeeDef.’s Mem. at 1; Def.’s Reply at IThe partieagree
that the plaintiff'sclaim accrued on December 16, 2004, when the Board desieeduiest for
reconsiderationand thus the siyear statute of limitations expirednless properly tolled for
some reasorgn December 16, 2010.e8Pl.’s Opp’n at 4; Defs Mem. a6. The plaintiff
argues that he “was under a continuing legal disability” “from-2@d0 to early 2013,” and thus
his action wasimely filed pursuant to § 2401(a)’s legal disability proviskmtause it was filed
“within three years in 2015.” Pl.’s Opp’n at 4. The defendant argues in responige that
plaintiff has not demonstrated a continutegal disabity from DecembeR004, when his cause
of actionaccrueduntil December 2012hree yearbefore he filed his @mplaint,as required by
§ 2401(a)seeDef.’'s Mem. af7-9; Def.s Reply a-53

The legal disability provision of the Tucker Act has been extensively intedoog the
United States Court of Federal Claiffl€ourt of FederalClaims”) and its predecessor courts,
the United States Claims Court and the United States Court of Clainifs there is a dearth of
case law interpreting the nearly identitsdal disability provision of 8 2401Accordingly, the
Court considers the Tucker Act legal disability caseitestructive in its analysis here.

The Court ofFederalClaims has concluded thdt]'egaldisability is ‘a condition of

mental derangement which renders the sufferer incapable of caring fooestpy of

3 The defendant alsargues that even if the plainté#stablished a continuous legal disabitigtingfrom December
2004, thatisability was cured in May 2012, when Duffy was appointed as hrsligura and thus the statute of
limitations expiredhree years latdn May 2015 SeeDef.’s Reply at 57. The Court need not consider this
argument because, as discusiséd, it concludes that the defendant did not establish a continuous legal disabilit
from the time his cause of action accrued until within three years of wheoiniplaint was filed
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transacting business, of understanding the nature and effects of his [or hethaad

comprehending his [or her] legal rights andbilidies.” Tansil v. United Statesl13 Fed. CI.

256, 264 (2013) (quoting Goewey V. United States, 612 F.2d 539, 544 (Ct. Cl. 1979)).

Specifically,that Court has held th#te legal disability “must impair the claimant’s access to
the court . . . [and] must have prevented[tt@mant] from comprieending his or her legal

rights’ in order to toll the statute of limitations perioHyde v. United States, 85 Fed. Cl. 354,

358 (2008). The claimant carries the burden of overcoming the presumption of “sanity and
competency,” Goewey12 F.2d at 544, and must present evidence of the existencdaegahe
disability, Hyde 85 Fed. Cl. at 358. Evidence that the claimant sought legal relief in the courts

or fromadministrative agencies demonstrdtesdity. SeeDean v. United State92 Fed. CI.

133, 150 (2010) (declining to find that the plaintiff suffered from a legal disability betaes
“plaintiff exercised his legal right to seeHlie# from the [Air Force Board for Correction of
Military Records] on multiple occasions’htyde, 85 Fed. CI. at 358-59 (finding that the
plaintiff “comprehended his legal rights” because he “repeatedly sought &ctothe
Government regarding his alledjy lost patents” during the statute of limitations period);
Goewey 612 F.2d at 545 (concluding that the plaintiff did not suffer from a legal disability
because he filed habeas corpus petitions to be released from a psychiattad, lergiged in
efforts to secure benefits from the VeteraAdministration, and defended himself against
criminal prosecutions).

Furthermorethe Court ofFederal Claims has concluded tt@toll the statute of
limitations, the legal disability must exist “at the time witlee claim accrued rather than arising
some time thereafter and [the claimant must show] that he suffered from thiétgdisa

continually during the period in which the statute is to be toll@afisil 113 Fed. CI. at 264



(quotingWare v. United State®7 Fed. Cl. 782, 788 (2003)). And in that Court’s vidwhe

disabled claimant regains legal capacity by experiencing a period of luttgtatute of
limitations recommences and continues to run even if the claimant’s legal disabitiigrges
Id.

In this casethe plaintiff alleges that he was legally disabled because of mental illness
only “from mid-2010 to early 2013.” Pl.’s Opp’n at dee alsad. at 9 (“From 2010 to 2013 [the
plaintiff] experienced an acute crisis in mental iliness with grave impairmentsdtidoality.”);
id. at 10 (“There is certainly no ‘overwhelming consensus of psychiatrimtasyi that [the
plaintiff] had the mental capability from 2010 until 2013 to make rational decisions orepurs
legal actions to protect his interests.” (quottdgewey 612 F.2d at 545))As a result, the
plaintiff's legal disabilityargument fas becausehis Court agrees with the Courtfeéderal

Claims that the plaintiffmust show that his disability existed at the time when the claim

accrued’ Tansil 113 Fed. Cl. at 264 (emphasis added) (quatage 57 Fed. Cl. at 788%ee

alsoBennett v. United State86 Fed. Cl. 111, 113 (199@)nding that the claimant failed to

establish a legal disability because his claim accrued in b@88he plaintiff only alleged a
disability in 1994) Asnotedabove, the parties agree that the claim accrued on December 16,
2004, when the Board denied the plaintiff's request for reconsider&eeP].’s Opp’n at 4;
Def.’s Mem. at 6.Because thelaintiff does not allege that he was disabled on that date, and
presents proof only that his disability commenced over five years therélaft€ourt concludes

that the plaintiff was not suffering from a continuous legal disabiligm the date his claim

4 The Court concludes thatyen if the plaintiff did allege that he was legally disabled in Decembdr, pebas

failed to demonstrate that the disability was continda@using the period in which the statitea]s to be tolled
Tansil 113 Fed. Cl. at 264 (quotiMiare 57 FedCl. at 78§. The plaintiffsubmitted a claim to the Veterans’
Administrationin 2006requesting a competeneyaluationso that he could “be [higlwn payeé€,Def.’s Reply,

App. at A23, which demonstrates that the plaintiff was lucid ancoeimended hikegal rightsduringthis period
seeDean 92 Fed. Clat150;Hyde 85 Fed. Cl. at 35&9.



accrued througbecember 2012, three years before the plaintiff filed his ComplSe¢28
U.S.C. §82401(a) (requiring the claimant to file his action “within three years aftetitability
ceases”).Accordingly, theplaintiff's claim is untimely mder28 U.S.C§ 2401(a)’
IV. CONCLUSION

For the foregoing reasons, the Court concludeghlegblaintiff failed to establisthat he
suffered from a legal disability thatarranstolling the statute of limitationsf 28 U.S.C.
§ 2401(a). Thughe Courimustgrant the Defendant®lotion to Dismiss this action for lack of
subject matter jurisdictiopursuant td-ederal Rulef Civil Procedurel2(b)(1) and denyas
mootthe Plaintiff's Motion for Oral Argument.

SO ORDERED this 13th day of Januay, 2017.°

REGGIE B.WALTON
United StateDistrict Judge

5 The plaintiff asserts in his Amended Complaint that equitable tolling shpplg,aeeAm. Compl. 1 39, and
reiterates this argument in the Plaintiff's Notice of Supplemental Aushoevhiich was filed on July 8, 2016, after
theauthorizedoriefing period had concludegeePl.’s Not. at 1. The Court declines to consider the plaintiff's
equitable tolling arguent because, even if he had raised this argument in hisibppds the defendant’s motion
to dismiss, which he did naeePl.’s Opp’n at 410, § 2401(a) is “not subject to waiver or equitable tolling
Appalachian Voices989 F. Supp. 2dt42-43 (quoting John R. Sand & Gravel .£852 U.Sat140(Stevens, J.,
dissenting))see alsdn re: Chaplaincy  F. Supp. 3d __, , Case No. 1m&269 (GK) 2016 WL 541126at *3
(D.D.C. Feb. 9, 2016) (“[CJourts in this circuit have continuouslyd tieat because [2401(a) is jurisdictional, they
lack the power to toll its limitations period.”).

6 The Court will contemporaneously issue an Order consistenthigtiviemorandum Opinion.

9



	MEMORANDUM OPINION

