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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

THERESA WILLIAMS,

Plaintiff,
Civil Action No. 15-2266 (BAH)
V.
Chief Judge Beryl A. Howell
CHUGACH ALASKA CORPORATION,

Defendant.

MEMORANDUM OPINION

The plaintiff, Theresa Williamdrought a Complairagainst thelefendantChugach
Alaska Corporationallegingcommon lawwrongful terminatiorof her employment and
infliction of emotional distres§ Compl. 1 23—-24, ECF No. 5-1. Pending before the Court is
the defendant’s Motion tBismissthe Complain{“Def.’s Mot.”), ECF No. 7, anthe plaintiff's
Motion to Amend Complaint and Opposition to Defendant’s Motion to Dismiss the Complaint
(“Pl.’s Mot. Amend”), ECF No. 10. For the reasons set forth below, the defendant’s motion is
grantedand, because the proposed amendment would be futilelainéff’'s motionis denied?
. BACKGROUND

Thefollowing facts,taken from the Complaint and the Proposed Amended Complaint,

ECF No. 10-1, will be assumed as true for purposes of the pending mdioeBroposed

! The defendant characterizes this claim as one for “intentional inflictiemotional distress.'Def.’s

Mem. Supp. Mot. Dismiss (“Def.’s Mem.”) at 7, ECF No.IA.the Complaint, however, the plaintiff refers te th
claim simply as “Emotional Distress” and avers that the defendant’sigeagconduct” caused that distress
suggesting her claim is for negligent infliction of emotional distr&3smpl.{24. As will be explained, the precise
nature of tis part ofthe plaintiff's original claim is irrelevant to the present analysis.

2 This Court hagliversity jurisdictionover this lawsuit, unde28 U.S.C. § 1332(akince the plaintiffs a
citizen of the District of Columbia and the defendant is citizen of Al&G&mpl. T 6 and the amount in controversy
exceeds $75,00Compl.at5 (alleging that plaintiff is entitled to lost wages and benefits “in aruaimot less than
650 thousand dollars”).
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Amended Complaint asserts only a single claim for wrongful terminatiortgbedisbynew
factual allegations, Proposed Am. Compl. 11 4-eiBitscertainfacts contained in the origal
Complaint and drops the plaintiff's original claim for infliction of emotional distre$s aid in
resolving both the defendant’s motion to dismiss and the plaintiff's motion for ledne an
amended complaint, the factual allegations supportingfiioitps are set out below.

The plaintiff was an employes the Potomac Job Cor@enter(“PJCC”), from
December 2008 until her termination on October 3, 2014. Compl. 1 5. The defendant began
operating the PJCC, pursuant to a contract with the Department of Labor (“DOMay 2011,
and employed plaintiff as a “Recreation Manager” until her terminatahrf] 5. The Proposed
Amended Complaint describes two incidents.

The first incident allegedly occurred August 2014, whethe plaintiff andFred Rowe,
who was the Community Living Director and the plaintiff's supervisor, found tHeassat
loggerheads about a matter involving use of furigigecifically, PJCC was “planning to
celebrate 50 years of serviceProposed Am. Compl. § 5. Rowe instiedthe plaintiffto
contact a graphic designer to design banners to mark the occasion and to order tleblganner
August 25, 20141d. 1 6. The plaintiff contracted with FedEx to produce the banners at a cost of
approximately $1060.00d. 1 7. Rowe approved the amount and paid for the banners from the
funds allocated for the plaintiff’'s recreation activitiéd. Y 8.

The plaintiff objected to this use of funds on the ground that PJCC was not permitted to
“transfer funds from one budget . . . category to another without getting approvwahie DOL
Regional Office,” and that the PJCC had not obtained that appravd]y 9-10. According to
the plaintiff, the “PJC[C], pursuant to OBM [sic] Circular 136, is restricted as it relatéedal

transfers between line itefhand that “[n]o funds can be removed from one line item



(department) without the permission of the regional Job Corps Offideflf 12-13.
Nonetheless, the plaintiff alleges that she was ordered by Rowe, along witmRdXain,
PJCC's Director, to “expend recreation resources for tHeAsiversary banners.1d. 11 5, 10.

The second incident related teetplaintiff's duty at PJCC tarrang monthly “incentive
activit[ies],” such as lunches, dinnefaser &g, or movies, for student volunteers who helped in
cleaning the recreation center. Compl. $1® Proposed Am. Com(f15-16. According to
the plaintiff, this was “a practice for the last four year€38mpl.| 9 Proposed Am. Compl. |
15. To arrang payment for these incentive activities, the plaintiff submptedhase orders to
Deepa GorgeAdministrative Assistant to Rowghose approval was required for each purchase
order she submitted. Comfil8 Proposed Am. Compf} 14

“[W]eeks prior"to September’s incentive activityhich wasdinner at the Cheesecake
Factory the plaintiffsubmitted a purchase orderGorge. Compl.  11; Proposed Am. Compl.
1 17. In addition “an email was forwarded” to Rowe, and he approved the activity. Cpfripl.
Proposed Am. Compl. § 18. On September 12, 2014, the students were informed of the dinner,
and the plaintiff requested the funds for the dinner from Gorge. Comgpl Pfdised Am.
Compl. 1 19 At that time, Gorge “shardfat she had forgotten to complete the pasehorder
for the funds.” Complf 13 Proposed Am. Compl. § 18tating“the purchase order for the
funds were never completed”). The plaintiff explashe “was disturbetinoting thatthe
cafeteria was closeahd thughe students would have no food unlgssplaintiff purchased it
for them, and “because of policy, she would not be reimbursed.” C&riiglProposed Am.
Compl. T 20.

The plaintiff subsequently discussed the situation with Rowe in his office. Cofid-

16; Prgposed Am. Compl. 1 22 (plaintiff “protested against the lack of fund3tiying this



conversation, which took place before two other people, Rowe “used the word ‘Heiit dinel
desk with his fist.” CompHlf{ 15-16. He accusedhe plaintiffof “ordering food without
permission.”Id. § 16. While walking out of Rowe'’s office, and not in the presence of Rowe, the
plaintiff, “to herself,said this is some ‘BS.”Id. § 17. Sometime later, in response to a question
by Grace Jibril, Human Resources Manager, the plaintiff denied that she heg[dtat her
supervisor,” and Rowe agreed that “no profanity had been usedf 19-20. Nevertheless
the plaintiff was ption administrative leave for three weeks starting on September 15, 2014, and
was subsequently terminated on October 3, 2014, on the ground that she had violated Chugach
Alaska Corporation Policies and ProceduRssjcy B-2, Section: 6.1d. f 21-223

Thirteen months after her termination, the plaintiff filed a complamtNovember 20,
2015,againsthe defendant in the Superior Court of the District of Columbia, alleging wrongful
termination and emotional distress the basisf the reimbursement adent. Id. at 1, § 23-24.
After removing the cas@tthis Court, Notice of Removal, ECF No. 1, the defendant moved to
dismiss the complaint, Def.’s Mo#As part of her oppositioto dismissalthe plaintiff movedto
amend her original complairl.’s Mot. Amend., which motion treefendanbpposes as futile.
Def.’s Mem. Opp’n Pl.’s Mot. Am. Compl. (“Def.’s Opp’n”) at 2-3, 5, ECF No. The
defendant’s motion to dismiss and the plaintiff's motion to amend are now ripe for catisiaer
. LEGAL STANDARD

A. MOTION TO DISMISS

To survive a motion to dismiss under Federal Rule of Civil Procedure 12(b)(6), the

“‘complaint must contain sufficient factual matter, accepted as true, to stat@ &octelief that

3 The Complaint quotes from thgolicy, whichprohibits “[ijnsubordination, including failure to perform
assigned or required duties and failure to follow instructions receiggddupervisor(s)’ [and] ‘[rlude and
discourteous behavior towhshareholders, customers, or other employees including the usé laifguage,
vulgarity or profanity.” Compl. § 21.
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is plausible on its face.\Wood v. Mossl34 S. Ct. 2056, 2067 (2014) (quotiaghcroft v. Igbal
556 U.S. 662, 678 (20009)A claim is facially plausible when the plaintiff pleads factual content
that is more than “‘mehg consistent with’ a defendant’s liability,” but “allows the court to draw
the reasonable inference that the defendant is liable for the misconduct.alliegped, 556 U.S.
at 678 (citingBell Atl. Corp. v. Twombly550 U.S. 544, 556-57 (20073ke alsdrudder v.
Williams, 666 F.3d 790, 794 (D.Cir. 2012). Although “detailedfactual allegations” are not
required to withstand a Rule 12(b)(6) motion, a complaint must offer “more than lalels a
conclusions” ol “formulaic recitation of the elements of a cause of action” to provide
“grounds” of “entitle[ment] to relief, Twombly 550 U.S. at 555nd “nudge[] [the] claims
across the line from conceivable to plausibié,’at 570. Thus, “a complaint [does not] suffice
if it tenders ‘naked assertion[s] devoid‘bfrther factual enhancemerit.’lgbal, 556 U.S. at 678
(quotingTwombly 550 U.S. at 557

In considering a motion to dismiss for failure to plead a claim on which rehdiea
granted, the court must consider the complaint in its entirety, acceptingtadll falkegations in
the complaint as true, even if doubtfmlfact. Twombly 550 U.S. at 555Sissel v. U.S. Depof
Health & Human Servs760 F.3d 1, 4 (D.CCir. 2014),cert. denied sub noriissel v. Dep’of
Health & Human Servs136 S. Ct. 925 (2016) (in considering a Rule 12(b)(6) motion, the
“court assuras the truth of all welpleaded factual allegations in the complaint and construes
reasonable inferences from Heoallegations in the plaintiff'favor, but is notaquired to accept
the plaintiff's legal conclusions as correct” (internal citations @d)}t In addition, courts may
“ordinarily examine” other sources “when ruling on Rule 12(b)(6) motions to dismis

particular, documents incorporatedtio the complaint by reference, and matters of which a court



may take judicial notice.Tellabs, Inc. v. Makor Issues & Rights, L6851 U.S. 308, 322
(2007);see alsdenglish v. District of Columbiaz17 F.3d 968, 971 (D.Cir. 2013).

B. MOTION FOR LEAVE TO FILE AN AMENDED COMPLAINT

“[T]he grant or denial of leave to ameisdcommitted to a district court’s discretion.”
Firestone v. Firestone’6 F.3d 1205, 1208 (D.C. Cir. 1996). While leavarteenda complaint
should be freely granted when justice so requsesi-ed R. Civ. P. 15(a)(2), the Court may
deny amotionto amendif such amendment would lbatile, Foman v. Davis371 U.S. 178, 182
(1962);Hettinga v. United State$77 F.3d 471, 480 (D.C. Cir. 2012) (citidgmes Madison
Ltd. by Hecht v. Ludwid32 F.3d 1085, 1099 (D.C. Cir. 1996)). Where a plaintiff “could not
allege additional factthat would cure the deficiencies in her complairdg,District Court acts
within its discretion in denying leave to amend the complaint as fiRikdlins v. Wackenhut
Servs., InG.703 F.3d 122, 131 (D.C. Cir. 2012) (quotBelizan v. Hersham34 F.3d 579, 584
(D.C. Cir. 2006)).

[11.  DISCUSSION

The defendant asserts that tlenplaint must be dismissed because it fails to state a
claimand that the plaintiff's proposed amendmstilt fails, despitehe additional factual
allegations, tocure the deficienciesThe defendant is correct.

Thedefendant advandeseverabpossible grounds for dismissaf the original Complaint,
arguing (1xhat the plaintiff incorrectly identified her employer, the organization thetates
the PJCC, as Chugach Alaska Corporation (“CAC”), while in fact CAC’s subsidiangach
Government Services, Inc. (“CGSIi¥ the entity that operates PJCC, Def.’'s Mem ~&t; 42)
that the plaintiff failed tallegefacts that could supportcéaim for wrongful terminationnoting

that the plaintiff has not rebutted the presumption that her employment wasl,“aand|thus



could be terminated by her employer at any time for any reason, unless doingtau\poblic
policy, Def.’s Mem.at 6-7; and (3 that the plaintiff failed to allege facts to support her claim of
emotional distress, Def.’s Mem. atJ.*

In her Motion to Amend Complaint and Opposition to Defendant’s Motion to Dismiss the
Complaint, the plaintifhas not disputed any of the defendant’s contentionsygptsteado
providean amendedamplaintattempting to remedhe alleged defectsy “nam[ing] the proper
Defendant” and “séting] forth facts to support her claimsPl.’s Mem. Supp. Mot. Amendat
4, ECF No. 10as well as simply eliminating the challenged claim for infliction of emotional
distress® While acknowledging thahe Proposed Amended Complaint now names the correct
defendant and deletes the emotional distress ctébmating its objections to those alleged
deficiencies of the Complairthedefendant contends that the plaintiff's amended wrongful
termination claim woulaheverthelessot withstand aenewednotion to dismis§ Def.’s Opp’n

at 2.

4 The plaintiff provides absolutely no response to the defendant’s argumentsesqpdanation, other than
changing the nametdkfendant, for how the amended complaint suffices to address the didisipainted out in

the defendant’s motioto dismiss and in the defendant’s opposition to the plaintiff's motion to fileveended
pleading, to which opposition the plaintiff filew reply. Thus,the defendant’s moti@to dismiss the Complaint
and deny the plaintiff's motion to amenthybe granted as concede&ee Texas v. United Stgté98 F.3d 1108,
1110 (D.C. Cir. 2015) (“[I]f a party files an opposition to a motion andcetheaddresses only some of the movant's
arguments, the court may treat the unaddressed arguments as concedatthg) \(gannall v. Honeywell, Inc775
F.3d 425, 428 (D.C. Cir. 2014)).

5 In explaining why the proposed amendment would not prejudice the defetidaplaintiff make puzzling
reference to the “addition of an equal protection claim against DOE and Mékerand Seward, as well as a due
process claim against DOE and the official capacity defendants, does staingially change the thgoon which

the case has been proceedinB!I”s Mem. Supp. Mot. Amendt 7. The defendants and equal protection and due
process claims referenced in this portion of the plaintiff’s motiorap have nothing to do with the instant case.
6 The defendat’s counsel has averred that “[flor purposes of this Motion, undersignedel also
represents Chugach Government Services, Inc. to the extent thed€sites to know the position of the proposed
new defendant.” Def.’s Opp’'n at 22n



Noting that the plaintifhas alleged néacts tending to show she was not amt-
employee the defendardssertshat the plaintiff hasailed to pleadacts placing that claim
“within the ‘very narrow’ public policy exception to theatH doctrine” Def.’s Opp’n at 4.
UnderDistrict of Columbidaw, it is presumedthat a hiring noaccompanied by an expression
of a specific term of duration creates an employment relationship terminatlebsy either
party at any tim& Nickens v. Labor Agency of Metro. Wa$iQ0 A.2d 813, 816 (D.C. 1991
The plaintiff has put fortimo allegaibns to rebuthat presumptionand therefore the -atill
employment doctrine applies to this casélt has long been settled in the District of Columbia
that an employer may discharge atwdt employee a&ny time and for any reason, or for no
reasorat all.”” McCormick vDist. of Columbia 752 F.3d 980, 987 (D.C. Cir. 2014) (quoting
Kassem v. Wash. Hosp. C%13 F.3d 251, 254 (D.C. Cir. 2008 Thus, to plausiblglaim
wrongful termination, the plaintiff must allege faplacing her claim witm an exception to the
atwill employment doctrine

“[T]he District of Columbia Court of Appeals [has] recognized a ‘very narrow’ public
policy exception to the atill employment doctrine: ‘a dischargedaill employee may sue his
or her former employewof wrongful discharge when the sole reasarttie discharge is the
employees refusal to violate the law, as expressed in a statute or municipal regulation.’

Kassem513 F.3d at 254 (quotimydams v. George W. Cochran & C697 A.2d 28, 34 (D.C.

7 “This presumption can be rebutted by evidence that the parties intended thememiltybe . . . subject

to specific preconditions before terminatioriNickens 600 A.2d at 816 The plaintiff's original complaint alleged
wrongful termination on thgroundthat her termination for theeimbursemenincident, describedupra was not
consistent with théChugach Alaska Cogration Policies and Procedutderming the basis of her termination.
Compl. 9121, 23 TheProposedAmended Complainiakes no mentioaf these policies and procedures, though it
provides that her termination wasiot in accordance with existing employment agreemeRtdposeddm. Compl.

1 26. Itis thus unclear if the plaintiffesses wrongful termination clairon the basis of either incidesgparate
from a claimunderthe public policy exceptionln any event, the plaintiff offers no support in either the original or
ProposeddmendedComplaintfor the proposition thate companyolicies and procedas constituted an
employment ontract such that the-atill employment doctrine does not apply
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1991). That courthas “specifically declined to follow numerous other state courts that have
adopted more expansive public policy exceptibrequiringinsteadthat “the public policy in
guestion [be] ‘solidly’ based in a specific statute or regulation or [that] ditcdimnal provision
‘concretely’ appl[y] to the employ&s conduct.” Leyden v. AmAccreditation Healthcare
Commn, 83 F. Supp. 3d 241, 249 (D.D.C. 2015) (quotagl v. Children’s Hosp.702 A.2d
159, 161 (D.C. 1997en banc). Put anotheway, “lest the exception come to swallow the
rule,” the District of Columbia Court of Appeals has urfemtsuch exceptions be recognized
“only if they ‘reflect a clear mandate of public policy. “officially declared” in a statute or . . .
regulation or in the Constitution,” and demonstrate “a ‘close fit between the policy thus
declared and the conduct at issue in the allegedly wrongful terminatiol. $ee also Harris v.
D.C. Water & Sewer AuthNo. 12-1453 (JEB), 2016 WL 3659883, at *4 (D.D.C. July 1, 2016)
Peterson v. AT&T Mobility Serysl34 F. Supp. 3d 112, 122 (D.D.C. 201&)itg Hoff v. Rein
110 A.3d 561, 564 (D.C. 2015)).

The Complaint and Proposed Amended Complaint are silent as to whether her
employer’s actions in the reimbursement incident allegedly @dlahy specific statute,
regulation or constitutional provision to bring this conduct within the “very narrow’ public
policy exception” allowing her wrongful termination claim to go forward os fasis.Kassem
513 F.3d at 254 (quotinrgdams 597 A.2d at 34). In the Proposed Amended Complaint, the
plaintiff also alleges facts suggestithgitshe was terminated for protesting the inappropriate use
of funds on the part of PJCGSpecifically, she contendsatthe PJC’s useof funds from tke
recreation budget to purchaseniversary banners was an “illegal transfeufjer the

government’s policy reflected HOBM [sic] Circular 136,” which prohibits “transfer[ring] funds



from one budget one category to another without getting approval from the DOL Regiona
Office.” Proposed Am. Compl. 1 9, 12.

These new allegationil to salvage the plaintiff's wrongful termination clafor two
reasons. Firsthe cited circularOQMB Circular No. A-136Financial Reporting Requirements
is nota statuteor a regulation, butisply a guide for federal agencigatended tdestablish] a
central point of reference for all Federal financial reporting guidandéxecutive Branch
departments, agencies, and entities requwesubmit audited financial statements, interim
financial statements, and Performance and Accountability Reports (RAR)ant to various
statutes. OMECircular A-136,Financial ReportingRequirements, at 1 (Sept. 18, 2014).
Secondsection 1.3 of thalocument clarifies that it applies “to each Executive Branch
department, agency, and other entitythat is required to prepare audited financial statements”
under the Chief Financial Officers Act, the Government Management and R&toror the
Accountability for Tax Dollar#\ct. Id.at 2. TheProposed Amended Complaint does not
contain facts alleginthat the PJC qualifies as an entity required to prepare financial statements
under these statigesuch that the circul@venappliesto it. Therefore the plaintiff has alleged
neitherthat the circular would constitute “public policy” for the purposes of the exception, nor
that the activity against which she protested was in contravention of the guidandegiavi
this circular See LeyderB83 F. Supp. 3d at 249 (“The common denominator in [cases applying
the public policy exception t@alleged retaliatory dischardéss the existence of specific laws or
regulations that clearly reflect a policy prohibiting the activity about whielethplyee

complained . . . .”). AccordinglyheProposedAmended Complaint fails to state a claimder

10



the narrowpublic policy exception to the District of Columtsatwill employment doctring
and thus the proposed amendment would be fiitile.
V. CONCLUSION

For the foregoing reasons, the defendant’s motion to dismiss, ECF No. 7, is granted, and
the plaintiff’'s motion to amend, ECF No. 10, is denied. The Clerk of the United Statest Dist
Court for the District of Columbia is directed to close this case.

An Order consistent with this Memorandum Opinion will be issued contemporaneously.

Digitally signed by Hon. Beryl A.
Howell

DN: cn=Hon. Beryl A. Howell,
0=U.S. District Court for the District
of Columbia, ou=Chief Judge,
email=Howell_Chambers@dcd.usc
ourts.gov, c=US

Date: 2016.09.28 17:09:23 -04'00"

Date September 28, 2016

BERYL A. HOWELL

Chief Judge

8 The defendant contends alternatively that the plaintiff’'s motion #ndrshould be stricken or denied
because it “does not comply with the spirit of Local Civil Rule 7(mgtf.B Opp’'n at 8, which requires that

“[b] efore filing any nondispositive motion in a civil action, counsel shall disthe anticipated motion with
opposing counsel in a goddith effort to determine whether there is any opposition to the relighsand, if thee
is, to narrow the areas of disagreenienbcal Civil Rule 7(m) The defendant notes that the plaintiff's counsel
“contacted [the defendant’s counsel] o8aturdayonly moments before filing” the motion to amelkf.’s Opp’n
at 8. The plaintiff, howeer, combined the motion to amend with her opposition to the defendasttnno
dismiss; for this reason, as well as judicial efficiency, the motianbleen considered, and having determined it
should be denied as futile, the defendant’s argument that it be deniedui@ faicomply with Rule 7(m) need not
be reached.
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