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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

IN RE DOMESTIC AIRLINE TRAVEL
ANTITRUST LITIGATION

M DL Docket No. 2656
Misc. No. 15-1404 (CKK)

This DocumentRelatesTo:

ALL CASES

MEMORANDUM OPINION
August 23 2018

Pending beforehis Court is Plaintiffs’ [218] Motion for Approval of Settlement Met
Program pertaining to Plaintiffs’ proposed settlement with Defendanti®eagt Airlines Coand
the [218-1] Memorandum in support thereadnd Plaintiffs’ [257] Motion for Approvabf
Settlement Notice Program, pertaining to Plaintiffs’ proposediessnt with Defendant
American Airlines, Incand the [2571] Memorandum in support therebfAttached toboth of
Plaintiffs’ motionsis a[257-2] Declarationby Shannon Wheatan as wel asa list of properties
and websites in online networks where banner ads will be postet];[Ehe proposed Hnalil

Notice [Ex.2]; the propose@ublication Notice [Ex3]; andthe proposetilong Form Notice [EX.

1 The NonSettling Defendants referenced herein are Delta Air Lines and Uhiitigaes. In
connection wittPlaintiffs’ [218] Motion for Approval of Settlement Notice Program (“Pls.” SW
Mot.”) and Plaintiffs’ [257] Motion for Approval of Settlement NotiBeogram (“Pls.” Am.
Mot.”), the Court considered the N@ettling Defendant§219] Response to the PlaintiffSW
Motion (“Non-Settling Defs. SW Resp.”) the Plaintiffs’ [225] Reply in support &W Motion
(‘Pls.” SW Reply”) the NonSettling Defendants’ [263] Response to the PlaintAfisi. Motion
(“Non-Settling Defs’ Am. Resp.)the Plaintiffs’ [266] Reply in suppodf Am. Mot. (“PIs.’
Am. Reply”); Southwest’§227] Response to the Court’s April 16, 2018 Minute Oyder
Defendants’ [230] Sealed Response to the Court’s April 16, 2018 Minute @ndeP,laintiffs’
[236] Sealed Supplemental Memorandsutbmittedin Responséo the Court’s April 25, 2018
Minute Order.
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4]. Ms. Wheainan is the president of Kinda Media, LLC, an advertising and notification
consulting firm in Washington, D.C. specializing in the desigphienplementation of class action
and bankruptcy notification prograrhslaintiffs’ proposed Notice Progragmvisionsotification

to customers/prospective class membbarsughboth email addresseand publicationwhich
necessitates that the N@&ettling Defendants (and American) provide Plaintiffs with their
customer amail addresse$. The Non-Settling Defendants haweiggested that Plaiffs provide
notification by direct maiinstead of email.

In the Plaintiffs’ American Motion, Plaintiffs acknowledge ttiihe Notice Program
sought through [the second motion] is in substance the santetapréviously proposed in
connection with the Southwest Settlement [affd}ther,] [tihe notice forms somitted in
connection with the Southwest settlement have been revised to indluaeation concerning the
American settlement.” Pls.” Am. Mot., ECF No. 257, at 1. TharCaootes that the two motions
submitted by the Plaintiffs are significantiyalogus & they discuss thesame Notice Program
andsamearguments in support thereof. Similarly, the Neettling Defendants’ Response to the
American Motion reiterates that “the ngattling Defendants have not refused, and do not object
to, providing releant customer -enail addresses in their possessjiihthe Court decides that
information is necessary to effectuate the “best notice practicable”gmirsuRule 23(c)(2)(B)
and Rule 23(e)(1). . . ."'SeeNon-Settling Defs.” Am. Resp., ECF No. 263, atske alsdNorn-

Settling Defs.” SW Resp., ECF No. 219, afThe NonSettling Defendants estimatewever that

2 Ms. Wheatman'’s curriculum vitde attached as Exhibit 1 to her [22BDeclaration in support
of PIs’ SW Mot, ECF No. 218
3 Defendant Southwest has “already provided Plaintiffs with theirablaitustomer contact
information.” Pls.” Am. Mot., ECF No. 257, at 1.
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it may take “up to a month” to retrieve thevail addressesld.*

Accordingly, he issue to be resolved by this Courd idetermination ofvhat constitutes
the “best notice practicable” under the circumstances opé#nigcularmultidistrict litigation. For
the reasonexplainedherein, the Court shall GRANT the Plaintiffs’ motions for applamfa
Settlement Notice Program and order thedpition of customee-mail addresses by the Non
Settling Defendants. A separate Ordecluding a schedule for notice and final approval of the
Settlementaccompanies this Memorandum Opinion.

. BACKGROUND

Plaintiffs arepurchasers of air passenger transportation for domestic tragellylifrom
Defendants— American Airlines, Inc. (“American”), Delta Air Lines, Inc. (“Delta”pouthwest
Airlines Co. (“Souhwest”), and United Airlines, Inc. (“United)}— or their predecessors and/or
through websitesincluding Travelocity.com, Orbitz.comPriceline.com Expedia.com and
Flyfar.ca SeeCorrectedConsolidated Amended Class Action Complaint, ECF 14, 11 1%
22. The gaintiffs named in the Complaint include individuals who are regglef various stas
and the District of Columbia, a ngarofit corporation, and a corporatiofd. Plaintiffs define the
putative classwith certain exceptions, as: “All persons and entities that purchaspdsagnger
transportation services for flights within the iténl States and its territories and the District of
Columbia from Defendda or anypredecessor, subsidiary or affiliate thereof, at any time between

July 1, 2011 and the presentd. I 142. Plaintiffs assert that they do not know the exact number

4 “The settlement with American contains a provision whereby suchilecontact information
will be provided to Plaintiffs should the Court order productibsuzh information pursuant to
the [pending] Motion.” Pls.” Am. MotECF No. 257, at 1.
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of members in theputative clasdecauseahatinformation iswithin the Defendantscontrol, but
Plaintiffs believe thathenumber of ClasMembers is in the millions artdat ClassMlembersare
sufficiently numerous and geographically dispersed througheutinited States so that joinder
of all ClasgM] embers is impracticable.ld. § 143.

The basis of Plaintiffs’ lawsuit isl&intiffs’ allegation thatDefendantscolluded to limit
capacity on their respective airlines in a conspitaciyx, raise, maintain, and/or stabilize prices
for air passenger transportation services within the United Sitatesrritoriesand the District of
Columbia in violation of Sections 1 and 3 of the Sherman Antitras{¥ U.S.C. 88 1, 3)and
that Plaintiffssuffered pecuniary injury by payingrtificially inflated ticket prices as a result of
this purported antitrust violationld. 1 1 11-22. Defendants filed a motion to dismiss the
Plaintiffs’ Consolidated Amended Complaint, but that motiors wanied by thiourt. See
Order, ECF N0123, Memorandum Opinion, ECF No. 124. The Court entered a subsequent
Scheduling Order regarding Discovery and Briefing on the MotiorCfass Certification, ECF
No. 152, andippointed a Special Master to consider and rule dmsmovery disputesSeeOrder
Appointing Special Master, ECF No. 15Zhat Scheduling Order was later amendsbECF
No. 207, and idcovery is currently ongoing.

On December 29, 201 Rlaintiffs filed a [196] Motion for Preliminary Approval of
Settlanent with Southwest Airlines Co., and the Court entered an OrdimiPrarily Approving
the Settlement with Defendant Southwe§eeJanuary 3, 2018 Order, ECF No. 19Ih that
January 3, 2018®rder, the Court found that “the prerequisites for a clessrahave been met”
and certified for settlement purposes the following Settlemens.Clas

All persons and entities that purchased air passenger transpogetiaces for flights
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within the United States and its territories and the District of Colarhbm Defendants

or any predecessor, subsidiary or affiliate thereof, at any time betwseh, 2011 and

December 20, 2017. Excluded from the class are governmental edté¢fesdants, any

parent, subsidiary or affiliate thereof, Defendants’ officers, directemployees, and

immediate families, and any judges or justices assigned to hear any dspscaction.

January 3, 2018 Order, ECF No. 1972at

On June 15, 2018, Plaintiffs filed a [248] Motion for Preliminary Apptaf Settlement
with Defendant America@irlines, Inc.,and the Court entered an Order preliminarily Approving
the Settlement with Defendant AmericaBeeJune 18, 2018 Order, ECF No. 249. In that June
18, 2018 Order, the Court found that “the prerequisites for a class &eve been met” and
certified a Settlement Class virtually identical to the aforgroeed Settlement Class, except that
thedates run “between July 1, 2011 and June 14,.20%8eJune 18, 2018 Order, ECF No. 249,
at 2.

Now pending before this CouatePlaintiffs’ two [almost verbatimjnotions for approval
of the Settlement Notice ProgramPlaintiffs move this Court for approval of their proposed
SettlementNotice Program whichis intended to advise Settlement Class Members of their rights
regardig objecting tothe Settlement Agreemeahdexcludng themselves from the Settlement
Class the procedure for submitting such exclusion requast specifics about the Fairness
Hearing and their right to appear at that HeariRgpintiffs further requedhat this Court order
the Non-Settling Defendants— Delta and United— to provide Plaintiffs with email customer
contact informationin order thatPlaintiffs may give notice to possible class member#és
previously noted,lte Non-Settling Defendants “do not object to providing thenail addresses

associated with the relevant tickets in their transactional datahéytequest 30 days from the

date of tlis Courts Order in which to do so.



I[I. LEGAL STANDARD

Pursuanto Federal Rule of Civil Procedure 23(e)(1), a district court, when aingra
class action settlement, “must direct notice in a reasonable manrielassmembers who would
be bound by the proposal.” Furthermore, “[flor any class certifiedruRde 23(b)(3), the court
must direct to class members the regice that is practicable under the circumstances, including
individual notice to all members who can be identified thraegisonable effort.” Fed. R. Civ. P.
23(c)(2(B). As the Supreme Counas explainediRule 23 instructs the court to ‘direct to the
members of the class the best notice practicable under the circumstaokeBng individual
notice to all members who can be identified through reasonable’effoorder “[t]o alert class
members to thir right to ‘opt out’ of a(b)(3) class[.]” Amchem Prods, Inc. v. Windsé21 U.S.
591, 617 (1997{citing Fed. R. Civ. P. 23(c)(2){B

The Due Process Clause also giuenamed class members the right to notice of a class
action setémentbut does not require actual notice to all class members whberiagund by the
litigation. Fidel v. Farley 534 F.3d 50851314 (&h Cir. 2008) (citingDeJulius v. New England
Health Care Emjpyees Pension Fund429 F.3d 935, 9434 (1ah Cir. 2005)).Notice need only
be reasonably calculated to reach the class in order to satisfy due pRetess.v. National R.R.
Passenger Corp.966 F.2d 1483, 148@.C. Cir. 1992)(discussing notice by first class mail).
Notice of a proposed settlement is adequate and satisfies Rule 23 and due iprib¢ksrly
apprise[s] the prospective members of the class of the terms of tlusgdogettlement and of the
options that are open to them in connection with the proceedivgalMart Stores, Incv. Visa
U.S.A., Inc.396 F.3d 96, 1145 (2d Cir. 2005).
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[11. ANALYSISOF CLASSNOTICE

In the instant case, Plaintiffs have retained Kinsella Media, LLC (*KM”) 8hdnnon
Wheatman Ph.D. “to design and implement a comprehensive class paigram.” Pls.” Am.
Mem, ECF No. 2571,at9.° TheNoticeProgram anticipatea fourpronged approach to notifying
potential Class Members. First, Plaintiffs will providérect email notice to Southwest
customers, where “Southwest’s transactional data insledeail addresses for approximately
95% of its customers.’Pls.” Am. Mem, ECF No. 2571, at 9-10 Plaintiffs have also requested
that this Court order thHon-Settling Defendants to produce their customenaal addresses so
that those customers may Hectly emailed® Even if the Court does not require then
Settling Defendants to provide-mail customer contact information, class notice will be directly
e-mailed to “approximately 38.95 million settlement class memberks.” An. Mem, ECF No.
257-1,at 10. The email delivery will be tracked and whea@e-mail is returned as undeliverable
because of circumstances other than aexastent addreg®a “soft bounce”) email delivery will
be attempted up to three times.

Second, Rintiffs propose a paid media publication plan whereby they will place
advertisements about the proposed settlement in Time Magazine andaoaty of websites,

distributions channels, and social media networks, to supplethe direct -@nail notice. Third,

5 The page number references refer to the page numbers assigned by the ECFT$ysi€ourt
cites primarily to Plaintiffssecondmotionsince the two motions are almost verbadina the
secondmotion references both settling defendants.
® As previously noted, Plaintiffs’ settlement with Ameriganovides that disclosure ofraail
customer contact is contingent on this Court’s ruling on thesemsot
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Plaintiffs will employ an earned media program, which includes a pressseefdistributed to PR
Newswire’s US1 news circuit reaching approximatEy000 print and online media outlets and
more than 5,400 websites, databases, and online servieess.’Am. Mem, ECF No. 2571, at
11. Finally, Plaintiffs will establish a website that enables pote@laks Members access to
additional information about the settlemeamd the case, including a tddee numberifor further
inquiries

As previouslynoted, theNon-Settling Defendants do not object to providiogstomer e
mail addresse# they are given thirty days in which to accomplish this task. Ndw Settling
Defendants note howeverdttfextensive physical mailing address informatjah also available
in the nonrsettling Defendants’ transactional data, much of which hasdrbeen produced to
Plaintiffg,]” although Plaintiffscounter this statement with their assertion that “the switling
Defendants have produced very little residential contdatrmation.” SeeNon-Settling Defs.’
SWResp, ECF No. 219at 1; PIs’ SW Reply, ECF No. 225at G’

TheNon-Settling Defendantasserthat at least for Delta, the proposethail notice may
reach fewer passengers than notice by niBlile Non-Settling Defendants suggest that the best
notice practicable may be a combination ohail and traditional mail notice, with neference
to anydifference in costs associated witlmail versus traditional ma#ind how it will affect the
total settlement fundin contrast,

Plaintiffs’ notice experts estimate that a mailing to an individiass member would
substantially exhaust the settlement furdrequiring payments of anywhere from $12.3

" According to the NorBettlingDefendants, Delta had “already produced all of the physical
mailing addresses associated with the tickstssued between July 1, 20ahdDecember 31,
2016, but “United did not have physical mailing addresses in its ttensacdatal.]” Non
Settling Dds.” SW Resp.ECF No. 219at 3.
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million to $43.4 million to provide mailed notice [and] [t]hus, prong mailed notice to

the class, or even to a small fraction of the class, waquitckly devour the entirety or the

vast majority of the settlement corpus of $15 million.
Pls.” SW Reply, ECF No. 225, at 5 (internal citation omitted®WVheatman Decl.ECF No. 218
2, 118. The total settlement corpus was $15 million based on the Pldirsd#fdement with
Southwest, but it is now closer to $60 million based on Plaintiéfitlesnent with American for
$45 million. SeeMemorandum in support of Motiooff Preliminary Approval of Settlement with
Defendant American, ECF No. 248 at 2.

The Non-Settling Defendants rely okisen v. Carlisle & JacqueliM17 U.S. 156, 176
(1974) for the proposition that individual notice to identifiabksslmemberis an unambiguous
requirement of Rule 23nd further, that such notice need not be “tailored to fit thegtbokks
of particular plaintiffs.” Defendants’ reliance okisenis misplaced for several reasons. That
1974 case involved a choice betweémnect individual noticeby mail or publication, while this
case anticipates the use of diradividual noticeby e mail andpublicationin print and orinternet
sites In Eisen thenames and addresses of class mendmrkl be easily ascertained, whereas in
this case, théNon-Settling Defendants indicate that their data “do not necessdalytify the
person or entity that actuallyptrchased’their air transportation services” but instead include
some contact information for passengers, and verifying thétyglehany particular class member
(the ticket purchaser) “may require a highly individualized inquirgeeNon-Settling Defs.’SW
Resp, ECF No. 219at 2. In another case involving a class comprised of purchasers of airline
tickets, the informationampiled by defendantthere;i.e, names and addresses98 million

persons associated with credit card numbgesdetermined by theourt not to bea list of class



membersand thus, the court concluded that thees no assurance thadtice topersons on that
list would definitely esult in notice to a substantial number of class members, and thisatas “n
the classic case where Rule 23(c)(2) individual notice [was] mandaBsslh re Domestic Air
Transp. Antitrust Litig. 141 F.R.D. 534539-47(N.D. Ga. 1992) Finally, the class iftisenwas
composed ob million people with 2.25 million people able to be identified for purposes of
individual noticewhereas the clasgereis estimated to be between 84.7 million and 153.8 million
SeePIls’ SWReply, ECF No. 225at 8. The cost of individual notice Eisenwas about $225,000
while the cost of mailing a postcard notice to Settlement Class Meimersvould be between
$12,333,000 an®31,834,000(after accounting for the 41 million Southwesinails), and this
would either decimad or deplee the “settlement corpus of $15 millibpaid by Southwesgnd it
would substantially reduce the settlement corpugtbhdillion paid by American® SeePls.’ SW
Reply, ECF No. 225at 5

Plaintiffs contend that courts commonly approve notice programsdprg for email
notice and in support of this contention, they tié®ine v Am. Psychological Ass’iin re APA
Assessment Fee Lit)g311 F.R.D. 8, 13 (D.D.C. 2015) (involving a class or 75,000 people, where
e-mail notice was utilized for 51,000 people and traditional matice for the rest)in re
Livingsocial Mktg.& Sales Practice Litig298 F.R.D. 1, 8 (D.D.C. 2018)hnvolving a class of

10.9 million persons contesting gift certificates sold via the istein which notice was given

81n Eisen the Circuit Court determined that individual notice to the 2.2komiclass members
who could be reasonably identified was required by Rule 23, and thea®o#b e borne by the
petitioner. Eisen 417U.S. at 17677. Because the petitioner had indicated that he would not
bear the cost of notice to members of the class, as defined in his scunthaicase was
remanded with instructions to dismiss the class action as it iiaedleld. at179.
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through email); andin re Sony PS3 “Other OS” LitigCase No. 1@v-01811¥YGR, 2017 WL
5598726 N.D. Cal.Nov. 21, 2017 (involving breach of contract claims by purchasers of computer
entertainmenconsoles, where dissemination of settlement information was tompletedby
giving notice “to Class Members via email for those Class menfitsevghom an email address is
available™).

The type of notice to which a class member is entitled “depepds the information
available to the parties about that persom”re Pool Products Distrib. Market Antitrust Litig.,
310 F.R.D. 300, 317 (E.D. La. 2016) (citingre Nissan Motor Corp. Antitrust Litigh52 F.2d
1088, 1098 (B Cir. 1977)). “[N]o single formula can be derived which will anticipate the myriad
of circumstances that may confront class action litigants atiegnpd identify absentee class
members of a 23(b)(3) action and resolve whether the effort is reasdnhlidsan,552 F.2dat
1097. Instead, tls Court must examine the available information and possible metHods o
identification before deciding what amounts to reasonable eftorder the circumstance3he
Court must balancebetween protecting class members and malade 23 workable with
consideration of the circumstances, size of the class, and cost ofipgawdice compared to the
total settlement fundSeeMcKinney v United States Postal Seryiz82 F.R.D.62, 6&8 (D.D.C.
2013) (discussing the flexible no# requirements under Rule 28¢e also In re “Agent Orange”
Product Liability Litig., 818 F. 2d 145, 168 (2d Cir. 1987{Rule 23 “accords considerable
discretion to a district court in fashioning notice to a classéft. denied484 U.S. 1004 (1988).

In an effort to determiné notification through a combination ofrmail and publication
constitutes the best notice practicable in this case involving an estir84t&€83 million
prospectivanembers of the class andettlement corpus that now stamad$60 million, the Court
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askedthe NonSettling Defendantto indicate what percentage tbleir airline reservations are
completedusing the Internet SeeApril 16, 2018 Minute Order.American Airlines andNon-
Settling Defendant®elta and Unite@stimated thdbr all threeairlines for the perio®2011-2017,
the majority of domestic airline travel was booked online usegairline’s website or an online
travel agenf. SeeSealed Response, ECF No. 230. The Cpaosed the following question to
Southwest:
[Iln light of the fact that Plaintiffs have indicated that Smugst’s transactional data
includes email addresses for approximately 95% of its customers. . . do#sw&st also
have postal addresses for its customers, and is so, [ ] &rpehcentage of its customers
does it have postal addresses?
April 16, 2018 Minute Order. Southwest responded that “approximately 89%j]atlervations
are made over the internet” and it “has postal addresses for approximatelyf p0¢chasers.”
SeeSouthwest’s Resp. to the Court’s April 16, 2018 ieOrder, ECF No. 227, at 2.
Pursuant to a Minute Order dated April 25, 20i& Court requested th&taintiffs
respond to the following question:
[1] n light of the fact that Plaintiffs havedicated that the cost of mailing notices to potential
class members would range between 12.3 and 43.4 million dollarsptiter€quests an
estimate of the range of costs associated with providimgik notification to potential
classmembers, and the range of costs associated with the other methods oihdissgm
notice, as pposed in the RIntiffs’ notice program.

April 25, 2018 Minute OrderThe Plaintiffs responddaly estimaing the cost o&-mail notification

and publicatiorbased on three difference scenaridy assuming they only had the Sawest

% Because the information in Defendarf230] Response to the Court’s Minute Order of April
16, 2018 has been filed under seal and designated as “highly confidémialourt does not
state the exagiercentageseferencedherein
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customer emails already in their possession, which would necessitate addaraange of
publication; (2) assuming they had additionahail addresses, which would allow a more narrow
scope of phlication; and (3) assuming they had virtually all thenal addresses in the Non
Settling Defendants’ possession, which would permit an even rergmape of publicationThe
combined total costs for themaail and publication notificatiodecreased asiore emails were
addedand a more narrow scope of publicatiwas requiredandthe overall cost for any of the
three scenariomasmeagewhen compared to thest ofusingdirect mail® Accordingly, taking
into accounthat the majority of class memberse thenternet tdbook their flights, as well as the
large size of the class and the disproportionately higher cost wtlipig notification by direct
mail as opposed to-mail, and considering that thenaail notificaion will be supplemented by
publication through print and media outlets and numerous websitabages and online services,
the Court finds that thaotice proposed in the Settlement Notice Progcamstituteshe “best
notice practicableunder the ctumstances of this case.

V. CONCLUSION

For the foregoing reasons, the Cosinall GRANT Plaintiffs’ Motiors for Approval of
Settlement Notice Progranand the NofSettling Defendants will be permitted thirty days in
which to compile and providine relevant customerraail addresses to the Plaintiffé. separate
Order accompanies this Memorandum Opinion.

/sl

COLLEEN KOLLAR-KOTELLY
UNITED STATES DISTRICT JUDGE

10The Court does natisclose thexactestimated figures provided by Plaintiffs as their [238]
Response was provided under seal and maitkigthly confidential:
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