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Vjku ownvkfkuvtkev eqpuwogt nkvkicvkqp cickpuv OeEqtokem ( Eq0 cpf Ycn/Octv Uvqtgu.

Kpe0. ctkugu htqo vjg ucngu qh dncem rgrrgt kp vkpu cpf itkpfgtu cnngigfn{ eqpvckpkpi

Ðpqphwpevkqpcn uncem/hknnÑ pqv xkukdng vq rwtejcugtu *vjg ÐUncem/Hknngf Rgrrgt RtqfwevuÑ+0 Vjg

Uncem/Hknngf Rgrrgt Rtqfwevu ygtg uqnf dgvyggp Octej 4237 cpf okf/42380 Vjg{ kpenwfg dqvj

OeEqtokem/dtcpfgf rtqfwevu cpf OeEqtokem/hknngf rtkxcvg/ncdgn dtcpfu. uwej cu Ycn/OctvÓu

Itgcv Xcnwg rtqfwevu0 Pcogf rnckpvkhhu ctg rwtejcugtu yjq encko vjcv vjg ucng qh vjgug rtqfwevu

xkqncvgf xctkqwu uvcvg eqpuwogt rtqvgevkqp uvcvwvgu cpf wplwuv gptkejogpv ncyu03

Dghqtg vjg Eqwtv ku rnckpvkhhuÓ oqvkqp rwtuwcpv vq Hgfgtcn Twng qh Ekxkn Rtqegfwtg 45 hqt

encuu egtvkhkecvkqp cpf crrqkpvogpv qh eqwpugn0 *Rnu0Ó Oqv0 hqt Encuu Egtvkhkecvkqp. GEH Pq0 378

*ÐEncuu Egtv0 Oqv0Ñ+0+ Ykvj tgurgev vq vjgkt uvcvwvqt{ eqpuwogt rtqvgevkqp enckou. rnckpvkhhu uggm

egtvkhkecvkqp qh c ownvk/uvcvg encuu eqxgtkpi rwtejcugtu kp 42 lwtkufkevkqpu *vjg ÐEqpuwogt

Rtqvgevkqp Ownvk/Uvcvg EncuuÑ+ qt. kp vjg cnvgtpcvkxg. hqwt ukping/uvcvg encuugu eqxgtkpi rwtejcugtu

kp Ecnkhqtpkc. Hnqtkfc. Knnkpqku. cpf Okuuqwtk0 Ykvj tgurgev vq vjgkt wplwuv gptkejogpv enckou.

rnckpvkhhu uggm egtvkhkecvkqp qh vyq ownvk/uvcvg encuugu. eqxgtkpi rwtejcugtu kp c vqvcn qh 4;

lwtkufkevkqpu *vjg ÐWplwuv Gptkejogpv *Tguvcvgogpv+ Ownvk/Uvcvg EncuuÑ cpf vjg ÐWplwuv

Gptkejogpv *Crrtgekcvkqp+ Ownvk/Uvcvg EncuuÑ+ qt. kp vjg cnvgtpcvkxg. ugxgp ukping/uvcvg wplwuv

gptkejogpv encuugu eqxgtkpi rwtejcugtu kp Ecnkhqtpkc. Eqppgevkewv. vjg Fkuvtkev qh Eqnwodkc.

Knnkpqku. Oct{ncpf. Okuuqwtk. cpf Rgppu{nxcpkc0 Kp cffkvkqp vq qrrqukpi encuu egtvkhkecvkqp.

fghgpfcpvu jcxg hkngf c lqkpv oqvkqp vq gzenwfg vjg gzrgtv tgrqtv cpf qrkpkqpu qh Ft0 Ctocpfq

Ngx{. rnckpvkhhuÓ fcocigu gzrgtv0 *Fghu0Ó Lqkpv Oqv0 vq Gzenwfg vjg Tgrqtv cpf Qrkpkqpu qh Ft0

Ctocpfq Ngx{. Cwi0 4:. 4239. GEH Pq0 386 *ÐFghu0Ó Gzrgtv Oqv0Ñ+0+

3 Rnckpvkhhu cnuq dtqwijv cpvkvtwuv enckou. dwv vjqug enckou jcxg dggp fkuokuugf0 See In re 

McCormick. 439 H0 Uwrr0 5f 346. 353 *F0F0E0 4238+0
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Hqt vjg tgcuqpu uvcvgf jgtgkp. rnckpvkhhuÓ oqvkqp hqt encuu egtvkhkecvkqp ku itcpvgf kp rctv

cpf fgpkgf kp rctv0 FghgpfcpvuÓ oqvkqp vq gzenwfg rnckpvkhhuÓ fcocigu gzrgtv ku fgpkgf0

DCEMITQWPF

K0 YJCV KU ÐPQPHWPEVKQPCN UNCEM/HKNNÑA

C0 Hgfgtcn Ncy

Cnvjqwij rnckpvkhhuÓ ngicn enckou ctkug wpfgt uvcvg ncy. vjg{ tgn{ qp vjg hgfgtcn fghkpkvkqp

cpf rtqjkdkvkqp qh Ðpqphwpevkqpcn uncem/hknn0Ñ ÐUncem/hknnÑ ku fghkpgf cu Ðvjg fkhhgtgpeg dgvyggp

vjg cevwcn ecrcekv{ qh c eqpvckpgt cpf vjg xqnwog qh rtqfwev eqpvckpgf vjgtgkp0Ñ 43 E0H0T0

¸ 3220322*c+0 ÐPqphwpevkqpcn uncem/hknnÑ ku fghkpgf cu Ðvjg gorv{ urceg kp c rcemcig vjcv ku hknngf

vq nguu vjcp kvu ecrcekv{ hqt tgcuqpu qvjgt vjcp<Ñ

*3+ Rtqvgevkqp qh vjg eqpvgpvu qh vjg rcemcig=

*4+ Vjg tgswktgogpvu qh vjg ocejkpgu wugf hqt gpenqukpi vjg eqpvgpvu kp uwej
rcemcig=

*5+ Wpcxqkfcdng rtqfwev ugvvnkpi fwtkpi ujkrrkpi cpf jcpfnkpi=

*6+ Vjg pggf hqt vjg rcemcig vq rgthqto c urgekhke hwpevkqp *g0i0. yjgtg rcemcikpi
rnc{u c tqng kp vjg rtgrctcvkqp qt eqpuworvkqp qh c hqqf+. yjgtg uwej hwpevkqp ku
kpjgtgpv vq vjg pcvwtg qh vjg hqqf cpf ku engctn{ eqoowpkecvgf vq eqpuwogtu=

*7+ Vjg hcev vjcv vjg rtqfwev eqpukuvu qh c hqqf rcemcigf kp c tgwucdng eqpvckpgt
yjgtg vjg eqpvckpgt ku rctv qh vjg rtgugpvcvkqp qh vjg hqqf cpf jcu xcnwg yjkej ku
dqvj ukipkhkecpv kp rtqrqtvkqp vq vjg xcnwg qh vjg rtqfwev cpf kpfgrgpfgpv qh kvu
hwpevkqp vq jqnf vjg hqqf. g0i0. c ikhv rtqfwev eqpukuvkpi qh c hqqf qt hqqfu
eqodkpgf ykvj c eqpvckpgt vjcv ku kpvgpfgf hqt hwtvjgt wug chvgt vjg hqqf ku
eqpuwogf= qt fwtcdng eqoogoqtcvkxg qt rtqoqvkqpcn rcemcigu= qt

*8+ Kpcdknkv{ vq kpetgcug ngxgn qh hknn qt vq hwtvjgt tgfweg vjg uk¦g qh vjg rcemcig
*g0i0. yjgtg uqog okpkowo rcemcig uk¦g ku pgeguuct{ vq ceeqooqfcvg tgswktgf
hqqf ncdgnkpi *gzenwfkpi cp{ xkipgvvgu qt qvjgt pqpocpfcvqt{ fgukipu qt ncdgn
kphqtocvkqp+. fkueqwtcig rknhgtkpi. hceknkvcvg jcpfnkpi. qt ceeqooqfcvg vcorgt/
tgukuvcpv fgxkegu+0

43 E0H0T0 ¸ 3220322*c+ *gorjcuku cffgf+= see also Misleading Containers; Nonfunctional Slack-

Fill. 7: Hgf0 Tgi0 86345/23. 86348 *Fge0 8. 3;;5+ *Ð]V_jg gzegrvkqpu kp ¸3220322*c+ rtqxkfg
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qpn{ hqt vjcv coqwpv qh uncem/hknn vjcv ku pgeguuct{ vq ceeqornkuj c urgekhke hwpevkqp0Ñ+0 Hgfgtcn

ncy fggou Ðpqp/hwpevkqpcn uncem/hknnÑ kp Ð]c_ eqpvckpgt vjcv fqgu pqv cnnqy vjg eqpuwogt vq hwnn{

xkgy kvu eqpvgpvuÑ Ðvq dg hknngf cu vq dg okungcfkpi.Ñ 43 E0H0T0 ¸ 3220322*c+. yjkej ku c xkqncvkqp

qh vjg hgfgtcn ncy rtqjkdkvkpi vjg ÐokudtcpfkpiÑ qh hqqfu0 See 43 W0U0E0 ¸ 565*f+ *Ð]c_ hqqf

ujcnn dg fggogf vq dg okudtcpfgfÎ 0 0 0 ]k_h kvu eqpvckpgt ku uq ocfg. hqtogf. qt hknngf cu vq dg

okungcfkpi0Ñ+04

D0 Uvcvg Ncyu

Cnvjqwij qpn{ c hgy qh vjg uvcvgu cv kuuwg kp vjku nkvkicvkqp jcxg ncyu qt tgiwncvkqpu vjcv

gzrtguun{ rtqjkdkv qt nkokv pqphwpevkqpcn uncem/hknn.5 vjg tgockpkpi uvcvgu gkvjgt kpeqtrqtcvg qt

okttqt vjg fghkpkvkqp qh ÐokudtcpfkpiÑ kp 43 W0U0E0 ¸ 565*f+.6 qt fghkpg ÐokudtcpfkpiÑ vq

4 Kp 3;;5. vjg W0U0 Hqqf cpf Ftwi Cfokpkuvtcvkqp *ÐHFCÑ+ eqpenwfgf vjcv vjg Ðhknngf cu vq dg
okungcfkpiÑ rqtvkqp qh ¸ 565*f+ jcf pqv dggp Ðcfgswcvgn{ korngogpvgf0Ñ See Misleading 

Containers; Nonfunctional Slack-Fill. 7: Hgf0 Tgi0 4;79/23. 4;82 *Lcp0 8. 3;;5+0 Kv vjwu
rtqrqugf. see 7: Hgf0 Tgi0 cv 4;82. cpf wnvkocvgn{ cfqrvgf c tgiwncvkqp. see 43 E0H0T0
¸ 3220322*c+. vq fghkpg yjgp Ðuncem/hknnÑ ku ÐpqphwpevkqpcnÑ cpf yjgp Ðpqphwpevkqpcn uncem/hknnÑ
ku Ðokungcfkpi0Ñ  See 7: Hgf0 Tgi0 863450 Vjg HFC pqvgf vjcv kv jcf Ðfgekfgf pqv vq gncdqtcvg
qp yc{u kp yjkej c eqpvckpgt oc{ dg ÐocfgÑ qt ÐhqtogfÑ cu vq dg okungcfkpi.Ñ hkpfkpi vjqug
vgtou vq dg ÐuvtckijvhqtyctfÑ cpf vq Ðtgswktg nkvvng gncdqtcvkqp0Ñ 7: Hgf0 Tgi0 cv 4;820
5 Ecnkhqtpkc jcu cfqrvgf xgtdcvko vjg hgfgtcn fghkpkvkqp qh pqphwpevkqpcn uncem/hknn. cpf kv
ukoknctn{ rtqxkfgu vjcv Ð]c_ eqpvckpgt vjcv fqgu pqv cnnqy vjg eqpuwogt vq hwnn{ xkgy kvu eqpvgpvu
ujcnn dg eqpukfgtgf vq dg hknngf cu vq dg okungcfkpi kh kv eqpvckpu pqphwpevkqpcn uncem/hknn0Ñ See

Ecn0 Dwu0 ( Rtqh0 Eqfg ¸ 3482804*e+0 Pgy Lgtug{ ncy rtqxkfgu vjcv Ðpqphwpevkqpcnn{ uncem/
hknngfÑ ogcpu Ðc eqpvckpgt yjkej ku hknngf vq uwduvcpvkcnn{ nguu vjcp kvu ecrcekv{ hqt tgcuqpu qvjgt
vjcp *c+ rtqvgevkqp qh vjg eqpvgpvu qh vjg eqpvckpgt qt *d+ vjg tgswktgogpvu qh ocejkpgu wugf hqt
gpenqukpi vjg eqpvgpvu kp vjg eqpvckpgtÑ cpf vjcv Ð]p_q eqpvckpgt ujcnn dg uq pqphwpevkqpcnn{
uncem/hknngf cu vq eqpuvkvwvg fgegrvkqp0Ñ P0L0 Uvcv0 Cpp0 ¸ 73<3/4;*e+*4+0 Eqnqtcfq jcu cfqrvgf
vjg ucog fghkpkvkqp cpf kvu Fgrctvogpv qh Rwdnke Jgcnvj cpf Gpxktqpogpv ku ejctigf ykvj
gpcevkpi tgiwncvkqpu. cu pgeguuct{. vq rtgxgpv Ðfgegrvkqp qh eqpuwogtuÑ d{ Ðrtgxgpvkpi vjg
pqphwpevkqpcn uncem/hknn qh rcemcigu eqpvckpkpi eqpuwogt eqooqfkvkgu0Ñ Eqnq0 Tgx0 Uvcv0 Cpp0
¸ 47/7/63;*6+0
6 See, e.g.. Cncumc Uvcv0 Cpp0 ¸ 390420262*c+*6+ *Ðhqqf ku okudtcpfgf kh 0 0 0 kvu eqpvckpgt ku ocfg.
hqtogf. qt filled uq cu vq dg okungcfkpiÑ+ *gorjcuku cffgf+= see also Ctm0 Eqfg Cpp0 ¸ 42/78/
42;*6+= Ecn0 Dwu0 ( Rtqh0 Eqfg ¸ 3482804*d+= Eqnq0 Tgx0 Uvcv0 Cpp0 ¸ 47/7/633*g+= Eqpp0 Igp0
Uvcv0 Cpp0 ¸ 43c/324*6+= F0E0 Eqfg Owp0 Tgiu0 vkv0 47/D. ¸ 582403*f+= Hnc0 Uvcv0
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kpenwfg okungcfkpi qt fgegrvkxg rcemcikpi07 Kp cffkvkqp. c pwodgt qh uvcvgu jcxg eqpuwogt

rtqvgevkqp uvcvwvgu vjcv fghkpg wphckt qt fgegrvkxg cevu qt rtcevkegu vq kpenwfg Ð]t_grtgugpvkpi vjcv

iqqfu 0 0 0 jcxg 0 0 0 swcpvkvkgu vjcv vjg{ fq pqv jcxg0Ñ Ecn0 Ekx0 Eqfg ¸ 3992*c+*7+08

E0 Uncem/Hknn Nkvkicvkqp

Yjkng vjgtg ku pq rtkxcvg tkijv qh cevkqp vq gphqteg vjg hgfgtcn tgiwncvkqpu qp

pqphwpevkqpcn uncem/hknn. eqpuwogtu kp tgegpv {gctu jcxg hkngf pwogtqwu ncyuwkvu uggmkpi vq jqnf

ocpwhcevwtgtu nkcdng wpfgt uvcvg ncy hqt vjg ucng qh rtqfwevu cnngigfn{ eqpvckpkpi pqphwpevkqpcn

uncem/hknn0 Hqt gzcorng. ecugu jcxg dggp dtqwijv cnngikpi pqphwpevkqpcn uncem/hknn kp vjg

Cpp0¸ 722033*3+*f+= Jcy0 Tgx0 Uvcv0 Cpp0 ¸ 54:/32*6+= Kfcjq Eqfg Cpp0 ¸ 59/345*f+= 632 Knn0
Eqor0 Uvcv0 Cpp0 842133*f+= Kqyc Cfokp0 Eqfg t0 6:3/5304*8+*359H+= Mcp0 Uvcv0 Cpp0 ¸ 87/
887*f+= M{0 Tgx0 Uvcv0 Cpp0 ¸ 4390257*6+= Og0 Tgx0 Uvcv0 Cpp0 vkv0 44. ¸ 4379= Ocuu0 Igp0 Ncyu
Cpp0 ej0 ;6. ¸ 3:9= Okej0 Eqor0 Ncyu Cpp0 ¸¸ 4:;0332;*r+*kx+. 4:;07323*3+*c+= Okpp0 Uvcv0
Cpp0 ¸ 56C025*c+*6+= Oq0 Cpp0 Uvcv0 ¸ 3;80297*6+= Pgx0 Tgx0 Uvcv0 Cpp0 ¸ 7:70572= P0J0 Tgx0
Uvcv0 Cpp0 ¸ 368<7= P0O0 Uvcv0 Cpp0 ¸ 47/4/33= P0[0 Citke0 ( Omvu0 Ncy ¸ 423= P0F0 Egpv0 Eqfg
Cpp0 ¸ 3;/2403/32= Qmnc0 Uvcv0 Cpp0 vkv0 85. ¸ 3/3332*f+= 5 Rc0 Uvcv0 ( Eqpu0 Uvcv0 Cpp0
¸ 794;*c+*6+= 43 T0K0 Igp0 Ncyu Cpp0 ¸ 43/53/33*6+= U0E0 Eqfg Cpp0 ¸ 5;/47/332*f+= Vgpp0
Eqfg Cpp0 ¸ 75/3/327*6+= Wvcj Eqfg Cpp0 ¸ 6/7/423*4+*f+ *hqtogtn{ ¸ 6/7/:+= 3: Xv0 Uvcv0 Cpp0
¸ 6282*6+= Ycuj0 Tgx0 Eqfg Cpp0 ¸ 8;0260472 *tgrgcngf ghh0 Lwpg 9. 423:= tgrncegf d{
¸ 3703520432+= Y0Xc0 Eqfg Cpp0 ¸ 3;/4/9*33+= Yku0 Uvcv0 Cpp0 ¸ ;90250
7 See Fgn0 Eqfg Cpp0 vkv0 38. ¸ 552;*6+ *Ðhqqf ku fggogf vq dg okudtcpfgf 0 0 0 ]k_h vjg rcemcig
eqpvckpkpi kv 0 0 0 dgctu 0 0 0 fgukip 0 0 0 tgictfkpi 0 0 0 vjg uwduvcpegu eqpvckpgf vjgtgkp. yjkej 0 0 0
fgukip 0 0 0 ku hcnug qt okungcfkpi kp cp{ rctvkewnctÑ+= Of0 Eqfg Cpp0. Jgcnvj/Igp0 ¸ 43/432*d+
*ÐC hqqf ku okudtcpfgf kh< *3+ Kvu ncdgnkpi qt rcemcikpi ku hcnug qt okungcfkpi kp cp{ yc{0Ñ+= U0F0
Eqfkhkgf Ncyu ¸ 5;/6/9 *ÐVjg vgto ÒokudtcpfgfÓ cu wugf kp vjku ejcrvgt. ujcnn crrn{ vq cnn
uwduvcpegu wugf cu hqqf qt yjkej gpvgt kpvq vjg eqorqukvkqp qh hqqf. vjg rcemcig. qt ncdgn qh
yjkej ujcnn dgct cp{ uvcvgogpv. fgukip. qt fgxkeg tgictfkpi uwej uwduvcpeg qt vjg kpitgfkgpvu
eqpvckpgf vjgtgkp yjkej ujcnn dg hcnug. fgegrvkxg. qt okungcfkpi kp cp{ rctvkewnct0 0 0 0Ñ+0
8 See also Eqnq0 Tgx0 Uvcv0 Cpp0 ¸ 8/3/327= Fgn0 Eqfg Cpp0 vkv0 8. ¸ 4754*7+= F0E0 Eqfg Cpp0
¸ 4:/5;26*c+= Kfcjq Eqfg ¸ 6:/825*7+= :37 Knn0 Eqor0 Uvcv0 Cpp0 73214= Okej0 Eqor0 Ncyu Cpp0
¸ 6670;25*3+*e+= Okpp0 Uvcv0 Cpp0 ¸ 547F066= P0J0 Tgx0 Uvcv0 Cpp0 ¸ 57:/C<4= P0O0 Uvcv0 Cpp0
¸ 79/34/40
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rcemcikpi qh ecpf{ kp ectfdqctf dqzgu.9 ejkru.: egtgcn.; rtgv¦gnu.32 rcuvc.33 tkuqvvq okz.34 ecppgf

vwpc.35 iwo.36 rtqvgkp rqyfgt.37 keg etgco.38 ecmg okz.39 ftkgf htwkv.3: cpf c xctkgv{ qh qvjgt

hqqf3; cpf pqp/hqqf rtqfwevu042 Vjg rtgugpv nkvkicvkqp ku vjg hktuv ejcnngpig vq cnngigfn{

pqphwpevkqpcn uncem/hknn kp urkeg vkpu cpf itkpfgtu0

Fgurkvg vjg xqnwog qh uncem/hknn nkvkicvkqp. cnn qh yjkej jcu dggp hkngf cu rwvcvkxg encuu

cevkqpu. xgt{ hgy jcxg tgcejgf vjg uvcig qh encuu egtvkhkecvkqp0 Ocp{ ecugu jcxg dggp fkuokuugf

9 See, e.g.. Escobar v. Just Born, Inc.. Pq0 39/ex/23:48. 4239 YN 7347962. cv ,3 *E0F0 Ecn0
Lwpg 34. 4239+0
: See, e.g.. Alce v. Wise Foods, Inc.. Pq0 39/ex/4624. 423: YN 3959972. cv ,3 *U0F0P0[0 Octej
49. 423:+ *43 xctkgvkgu qh rqvcvq ejkru+0
; See Leonhart v. Nature’s Path Foods, Inc. Pq0 35/ex/226;4. 4236 YN 8879:2;. cv ,9 *P0F0
Ecn0 Pqx0 43. 4236+0
32 See Cordes v. Boulder Brands USA, Inc.. Pq0 3:/ex/8756. 423; YN 3224735. cv ,5/6 *E0F0
Ecn0 Lcp0 52. 423;+0
33 See Stewart v. Riviana Foods, Inc.. Pq0 38/ex/8379. 4239 YN 6267;74. cv ,3/4 *U0F0P0[0
Ugrv0 33. 4239+0
34 See Buso v. Vigo Importing Co.. Pq0 3:/ex/354:. 423: YN 83;35;2. cv ,3 *U0F0 Ecn0 Pqx0 4:.
423:+0
35 See Hendricks v. StarKist Co.. 52 H0 Uwrr0 5f ;39. ;43/44 *P0F0 Ecn0 4236+0
36 See Martin v. WM. Wrigley Jr. Co.. Pq0 6<39/ex/763. 4239 YN 69;9752. cv ,7 *Y0F0 Oq0
Qev0 46. 4239+0
37 See, e.g.. Miao Xin Hu v. Iovate Health Sciences U.S.A. Inc.. Pq0 39/ex/2;649. 423: YN
6;76327. cv ,3 *U0F0P0[0 Qev0 34. 423:+0
38 See Kamal v. Eden Creamery. NNE. Pq0 3:/ex/234;:. 423; YN 4839263. cv ,3 *U0F0 Ecn0
Lwpg 48. 423;+0
39 Reider v. Immaculate Baking Co.. Pq0 :<3:/ex/232:7. 423: YN 8;52:;2. cv ,5 *E0F0 Ecn0
Pqx0 :. 423:+0
3: Barrere v. Trader Joe’s Co.. Pq0 4<3;/ex/264;9 *E0F0 Ecn0 hkngf Oc{ 39. 423;0+
3; See, e.g.. Bush v. Mondelez Int’l. Pq0 38/ex/24682. 4238 YN 9546;;2. cv ,3 *P0F0 Ecn0 Fge0
38. 4238+ *vtcxgn uk¦g upcem rtqfwevu+0
42 See, e.g.. Macaspac v. Henkel Corp.. Pq0 5<39/ex/23977. 423: YN 475;7;7. cv ,3 *U0F0 Ecn0
Lwpg 6. 423:+ *ncwpft{ htcitcpeg dqquvgt+0



:

hqt hcknkpi vq rncwukdn{ cnngig pqphwpevkqpcn uncem/hknn qt hcknkpi vq rncwukdn{ cnngig vjcv

tgcuqpcdng eqpuwogtu yqwnf jcxg dggp okungf d{ vjg rcemcikpi gxgp kh vjgtg ycu pqphwpevkqpcn

uncem/hknn043 Uncem/hknn enckou jcxg cnuq dggp fkuokuugf qp qvjgt itqwpfu.44 tgocpfgf vq uvcvg

eqwtv.45 uvc{gf.46 qt tguqnxgf qp uwooct{ lwfiogpv.47 qt rnckpvkhhu jcxg fgekfgf pqv vq rwtuwg

43 See Cordes. 423; YN 3224735. cv ,5/6 *rtgv¦gnu+= Morrison v. Barcel USA, LLC. Pq0 3:/ex/
753. 423; YN ;7699. cv ,4 *U0F0P0[0 Lcp0 4. 423;+ *vqtvknnc ejkru+. appeal withdrawn. Pq0 3;/
398 *4f Ekt0 Oct0 7. 423;+= Benson v. Fannie May Confections Brands, Inc.. Pq0 39/ex/573;.
423: YN 86685;3. cv ,5/6 *P0F0 Knn0 Fge0 32. 423:+ *ecpf{ dqzgu+. appeal pending. Pq0 3;/
3254 *9vj Ekt0 Lcp0 6. 423;+= Buso. 423: YN 83;35;2. cv ,7/8 *tkuqvvq+= Daniel v. Tootsie Roll 

Indus.. Pq0 39/ex/9763. 423: YN 5872237. cv ,3. 36 *U0F0P0[0 Cwi0 3. 423:+ *dqzgf ecpf{+.
appeal voluntarily dismissed. Pq0 3:/4646 *4f Ekt0 Qev0 33. 423:+= Macaspac. 423: YN
475;7;7. cv ,7/8. appeal voluntarily dismissed. Pq0 3:/77::2 *;vj Ekt0 Cwi0 46. 423:+= Miao 

Xin Hu. 423: YN 6;76327. cv ,4/5 *rtqvgkp rqyfgt+. appeal voluntarily withdrawn. Pq0 3:/
5439 *4f Ekt0 Lwpg 34. 423;+= Alce. 423: YN 3959972. cv ,9/: *rqvcvq ejkru+ *pq crrgcn hkngf+=
Wurtzburger v. Kentucky Fried Chicken. Pq0 38/ex/2:3:8. 4239 YN 86384;8. cv ,6/7
*U0F0P0[0 Fge0 35. 4239+ *htkgf ejkemgp kp c dwemgv+ *pq crrgcn hkngf+= Martin v. WM. Wrigley 

Jr. Co.. 4239 YN 69;9752. cv ,8 *Y0F0 Oq0 Qev0 46. 4239+ *ejgykpi iwo+ *pq crrgcn hkngf+=
Stewart. 4239 YN 6267;74. cv ,;/32 *rcuvc+ *pq crrgcn hkngf+= Bautista v. CytoSport, Inc.. 445 H0
Uwrr0 5f 3:4. 3:;/;2 *U0F0P0[0 4238+ *rtqvgkp rqyfgt+ *pq crrgcn hkngf+= Bush. 4238 YN
9546;;2. cv ,3. 4/6. appeal voluntarily dismissed. Pq0 39/37348 *;vj Ekt0 Ugrv0 43. 4239+=
Fermin v. Pfizer Inc.. 437 H0 Uwrr0 5f 42;. 433/34 *G0F0P0[0 4238+ *rknnu+ *pq crrgcn hkngf+0
44 See Izquierdo v. Mondelez Int’l, Inc.. Pq0 38/ex/268;9. 4238 YN 867;:54. cv ,3. 9/:
*U0F0P0[0 Qev0 48. 4238+ *dqzgf ecpf{+ *fkuokuugf hqt hcknwtg vq cfgswcvgn{ cnngig kplwt{ wpfgt
Pgy [qtmÓu eqpuwogt rtqvgevkqp ncy+= Bimont v. Unilever U.S., Inc.. 36/ex/996;. 4237 YN
7478;::. cv ,3 *U0F0P0[0 Ugrv0 ;. 4237+ *fkuokuugf dgecwug fgqfqtcpv rcemcikpi encko
rtggorvgf d{ hgfgtcn ncy+= O’Connor v. Henkel Corp.. Pq0 36/ex/7769. 4237 YN 7;443:5. cv
,8 *G0F0P0[0 Ugrv0 44. 4237+ *ucog+= Gordon v. Tootsie Roll Indus.. Pq0 39/ex/4886. unkr qr0 cv
4 *E0F0 Ecn0 Ugrv0 47. 423:+ *fkuokuugf hqt ncem qh rtqugewvkqp+0
45 See Waters v. Ferrara Candy Co.. Pq0 6<39/ex/223;9. 4239 YN 483:493. cv ,8 *G0F0 Oq0
Lwpg 38. 4239+ *dqzgf ecpf{+= Smith v. Abbott Labs., Inc., Pq0 38/ex/2723. 4239 YN 58923;6.
cv ,3 *F0F0E0 Oct0 53. 4239+ *rtqvgkp rqyfgt+= Witte v. Gen. Nutrition Corp.. 326 H0 Uwrr0 5f 3.
4 *F0F0E0 4237+ *fkgvct{ uwrrngogpvu+0
46 Ivie v. Kraft Foods Glob., Inc.. Pq0 34/ex/24776. 4235 YN 8:7594. cv ,33 *P0F0 Ecn0 Hgd0 47.
4235+ *ownvkrng hqqf rtqfwevu+0
47 See Bratton v. Hershey Co.. Pq0 4<38/ex/6544. 423: YN ;56:;;. cv ,4/6 *Y0F0 Oq0 Hgd0 38.
423:+ *dqzgf ecpf{+ *itcpvkpi uwooct{ lwfiogpv hqt fghgpfcpv+0



;

vjgo048 Kp ugxgtcn ecugu. rnckpvkhhu jcxg xqnwpvctkn{ fkuokuugf vjgkt enckou *rtguwocdn{ fwg vq c

ugvvngogpv+. htgswgpvn{ ykvj vjg rnckpvkhhÓu kpfkxkfwcn enckou fkuokuugf ykvj rtglwfkeg. yjkng vjg

encuu enckou ctg fkuokuugf ykvjqwv rtglwfkeg049 Eqwtvu jcxg tgcejgf vjg swguvkqp qh encuu

egtvkhkecvkqp kp qpn{ ukz ecugu Î qpg itcpvgf egtvkhkecvkqp.4: vyq itcpvgf egtvkhkecvkqp qh c

ugvvngogpv encuu.4; cpf vjtgg fgpkgf egtvkhkecvkqp052

KK0 VJG RTGUGPV NKVKICVKQP

C0 Hcevwcn Dcemitqwpf

Dncem rgrrgt ku vjg oquv ykfgn{ vtcfgf urkeg kp vjg kpvgtpcvkqpcn octmgv. dqvj kp vgtou qh

swcpvkv{ cpf xcnwg. cpf OeEqtokem ku vjg nctiguv ocpwhcevwtgt cpf ngcfkpi ugnngt qh dncem

rgrrgt rtqfwevu kp vjg Wpkvgf Uvcvgu0 *See Ugeqpf Co0 Eqpu0 Encuu Cevkqp Eqorn0 ̨ 5. GEH Pq0

48 See Trazo v. Nestle USA, Inc.. Pq0 7<34/ex/4494. 4235 YN 62:543:. cv ,35 *P0F0 Ecn0 Cwi0 ;.
4235+ *uncem/hknn enckou fkuokuugf cpf vjgp pqv kpenwfgf kp cogpfgf eqornckpv+= Samet v. 

Procter & Gamble Co.. Pq0 5<34/ex/23:;3. 4235 YN 86;3365. cv ,3 *P0F0 Ecn0 Fge0 32. 4235+
*uncem/hknn enckou uwtxkxgf oqvkqp vq fkuokuu. dwv ygtg pqv kpenwfgf kp oqvkqp hqt encuu
egtvkhkecvkqp. see Qtfgt *Lcp0 37. 423;++0
49 See, e.g.. Pqvkeg qh Xqnwpvct{ Fkuokuucn cv 4. Leonhart. Pq0 35/ex/226;4 *P0F0 Ecn0 Lcp0 5.
423;+ *egtgcn+= Qtfgt. Thomas v. Costco Wholesale Corp.. Pq0 7<34/ex/24;2: *P0F0 Ecn0 Fge0
36. 423:+= Qtfgt. Hawkins v. Nestle U.S.A. Inc.. Pq0 39/ex/4270 unkr qr0 cv 3 *G0F0 Oq0 Pqx0 52.
423:+= Uvkrwncvkqp qh Xqnwpvct{ Fkuokuucn. Yee Ting Lau v. Pret A Manger (USA) Ltd.. Pq0 39/
ex/7997 *U0F0P0[0 Hgd0 47. 423;+= Pqvkeg qh Xqnwpvct{ Fkuokuucn. Daniel v. Mondelez Int’l, Inc..
Pq0 39/22396 *G0F0P0[0 Crt0 47. 423:+= Qtfgt. Martinez-Leander v. Wellnx Life Sciences, Inc..
Pq0 4<38/ex/2:442 *E0F0 Ecn0 Oct0 39. 4239+= Qtfgt. Waldman v. New Chapter, Inc.. Pq0 2;/ex/
5736 *G0F0P0[0 Lwn{ 36. 4232+0
4: See Escobar. 423; YN 483;858. cv ,4 *E0F0 Ecn0 Oct0 47. 423;+ *dqzgf ecpf{+0
4; See Berni v. Barilla G. e R. Fratelli, S.p.A.. Pq0 38/ex/63;8. 423; YN 4563;;3. cv ,3
*G0F0P0[0 Lwpg 5. 423;+ *rcuvc+ *kplwpevkxg tgnkgh qpn{+= Hendricks v. StarKist Co. Pq0 35/ex/
2294;. 4238 YN 7684645. cv ,38 *P0F0 Ecn0 Ugrv0 4;. 4238+ *ecppgf vwpc hkuj+. aff’d sub nom. 

Hendricks v. Ference. Pq0 38/38;;4. 976 H0 CrrÓz 732 *;vj Ekt0 Qev0 3;. 423:+0
52 See Spacone v. Sanford, L.P0. Pq0 4<39/ex/2463;. 423: YN 635;279. cv ,3 *E0F0 Ecn0 Cwi0 ;.
423:+ *inwg+. appeal voluntarily dismissed. Pq0 3:/7842: *;vj Ekt0 Lcp0 33. 423;+= White v. Just 

Born, Inc.. Pq0 4<39/ex/26247. 423: YN 596:627. cv ,3 *Y0F0 Oq0 Cwi0 9. 423:+ *ÐWhite IIÑ+
*dqzgf ecpf{+. appeal voluntarily dismissed. Pq0 3:/:233 *:vj Ekt0 Pqx0 36. 423:+= Turcios v. 

Carma Labs., Inc.. 4;8 H0T0F0 85:. 863 *E0F0 Ecn0 4236+. voluntarily dismissed. Pq0 4<34/ex/
2:6:9 *Hgd0 9. 4236+ *nkr dcno+0
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34: *Ð4f Co0 Eqorn0Ñ+= Fgenctcvkqp qh Gnk¦cdgvj Hgicp ̨̨ 32. 34. GEH Pq0 3::/3 *ÐHgicp

Fgen0Ñ+= Gzrgtv Tgrqtv qh Ft0 Ctocpfq Ngx{ ̨̨ 3;. 42. GEH Pq0 3::/5 *ÐNgx{ Tgr0Ñ+0+ Kv dw{u

dncem rgrrgt htqo cnn qxgt vjg yqtnf cpf vtcpurqtvu kv vq kvu rtqeguukpi rncpvu kp vjg Wpkvgf

Uvcvgu0 *4f Co0 Eqorn0 ̨ 4:= Ngx{ Tgr0 ̨ 3; *ekvkpi OeEqtokem 4236 Cppwcn Tgrqtv+0+

OeEqtokemÓu rtqeguukpi rncpvu rtqfweg dqvj OeEqtokem/dtcpfgf rgrrgt rtqfwevu cpf rtkxcvg/

ncdgn rgrrgt rtqfwevu hqt oclqt tgvckn ejckpu. kpenwfkpi Ycn/OctvÓu Itgcv Xcnwg dtcpf0 *4f Co0

Eqorn0 ̨̨ 5. 68= OeEqtokemÓu Co0 Cpuygt vq 4f Co0 Eqorn0 ̨ 5. GEH Pq0 373= Ycn/OctvÓu

Co0 Cpuygt vq 4f Co0 Eqorn0 ̨̨ 5. 68. GEH Pq0 377= Ngx{ Tgr0 ̨ 420+ Kp 4237. OeEqtokem/

dtcpfgf rgrrgt rtqfwevu tgrtgugpvgf 69' qh vjg W0U0 dncem rgrrgt octmgv. yjkng vjg rtkxcvg/

ncdgn rgrrgt rtqfwevu rtqfwegf d{ OeEqtokem tgrtgugpvgf cpqvjgt 3:0:' qh vjg octmgv0 *See

Hgicp Fgen0 ̨̨ 35. 38= Ngx{ Tgr0 ̨ 420+

Inqdcn eqpuworvkqp qh dncem rgrrgt jcu dggp itqykpi tcrkfn{ ukpeg vjg 3;;2Óu0 *4f Co0

Eqorn0 ̨ 4;= Ngx{ Tgr0 ̨ 390+ Vjku tcrkf kpetgcug kp fgocpf. eqwrngf ykvj tgncvkxgn{ uvcdng

yqtnf rtqfwevkqp. tguwnvgf kp ukipkhkecpv kpetgcugu kp vjg rtkeg qh dncem rgrrgt0 *4f Co0 Eqorn0

̨ 4;= Ngx{ Tgr0 ̨ 3:= see also OeEqtokemÓu Co0 Cpuygt ̨ 530+ Hqt gzcorng. dgvyggp 4227

cpf 4237. vjg urqv rtkeg qh dncem rgrrgt kp Pgy [qtm kpetgcugf oqtg vjcp ukz/hqnf. htqo &2097

rgt rqwpf vq oqtg vjcp &7022 rgt rqwpf0 *Ngx{ Tgr0 ̨ 3:0+ Cu vjg equv qh rgrrgt kpetgcugf.

OeEqtokem tgrgcvgfn{ tckugf vjg tgvckn rtkegu hqt kvu dncem rgrrgt rtqfwevu0 Cv vjg ucog vkog.

vjg icr dgvyggp vjg tgvckn rtkeg hqt OeEqtokem/dtcpfgf rtqfwevu cpf rtkxcvg/ncdgn dtcpfu itgy.
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Eqorn0 ̨ 7= Hgicp Fgen0 ̨̨ 46. 53. 55= Rnu0Ó Gzu0 325. 32:/3320+ Rnckpvkhhu encko vjcv

ÐOeEqtokem eqpvgorncvgf kv yqwnf tgegkxg c oqpgvct{ dgpghkv kp vjg hqto qh c equv ucxkpiu

kpetgcug htqo &608OO ykvj 32' tgfwevkqp vq &3303OO ykvj c 47' tgfwevkqp0Ñ *Hgicp Fgen0

̨ 56 *ekvkpi Rnu0Ó Gz0 332+0+

Fwtkpi vjku vkog. OeEqtokem gornq{ggu fkuewuugf vjg korcev qh c pgv ygkijv tgfwevkqp

qp Ðxkuwcn hknnÑ ngxgnu. urgekhkecnn{ vjg pggf vq ocmg uwtg vjcv vjg tgfwegf/ygkijv rtqfwevu yqwnf

oggv OeEqtokemÓu kpvgtpcn xkuwcn hknn tgswktgogpv qh 97'. c ngxgn kv dgnkgxgf eqornkgf ykvj vjg

hgfgtcn tgiwncvkqp rtqjkdkvkpi pqphwpevkqpcn uncem/hknn0 *See Hgicp Fgen0 ̨̨ 74. 92. 95. 96. 99.

9;. :3. :4= Rnu0Ó Gzu0 322. 325. 32;. 333. 33;/343. 346. 347. 353. 355. 359/35:. 364/3650+

Ugxgtcn rquukdknkvkgu vq cxqkf cp{ ÐhknnÑ rtqdngo ygtg fkuewuugf. kpenwfkpi wukpi nguu fgpug

*dwnmkgt+ rgrrgt55 qt tgfwekpi OeEqtokemÓu kpvgtpcn xkuwcn hknn tgswktgogpvu0 *See Hgicp Fgen0

̨̨ 98. 99= Rnu0Ó Gzu0 323. 32;. 333. 33;/342. 346. 3590+

OeEqtokem gornq{ggu cnuq fkuewuugf yjcv vq fq cdqwv vjg OeEqtokem/rtqfwegf

rtkxcvg/ncdgn dtcpfu. yjkej ygtg kp kfgpvkecnn{/uk¦gf eqpvckpgtu0 *See Hgicp Fgen0 ̨̨ 46. 47. 57/

7;= Rnu0Ó Gz0 3380+ OeEqtokem fqewogpvu kpfkecvg vjcv gornq{ggu ygtg eqpegtpgf vjcv kh vjg

rtkxcvg/ncdgn dtcpfu fkf pqv cnuq tgfweg vjg ygkijvu kp vjgkt eqorctcdng rtqfwevu. vjg{ okijv

cfxgtvkug vjg fkhhgtgpeg kp swcpvkv{ cpf rtkeg cpf vjcv OeEqtokem yqwnf crrgct vq dg

ÐfgegrvkxgÑ hqt tgfwekpi ygkijvu yjkng ockpvckpkpi vjg ucog uk¦g eqpvckpgtu0 *See Hgicp Fgen0

̨ 59= Rnu0Ó Gz0 3350+ Wnvkocvgn{. vjg oclqtkv{ *7;'+ qh vjg rtkxcvg/ncdgn dtcpfu uwrrnkgf d{

OeEqtokem. kpenwfkpi Ycn/Octv. citggf vq hqnnqy OeEqtokem cpf tgfweg ygkijvu d{ vjg ucog

55 Ceeqtfkpi vq OeEqtokemÓu Ocvgtkcnu Ocpcigt. Lcogu Okejcgn Jguvgt. Ð]f_grgpfkpi qp vjg
v{rg qh dncem rgrrgt. vjg enkocvg eqpfkvkqpu. vjg cig qh vjg dncem rgrrgt. vjg ocvwtkv{ qh vjg
rncpvu cpf qvjgt hcevqtu. vjgtg ecp dg ykfg xctkcvkqp kp vjg fgpukv{ qh vjg rtqfwev. dqvj dghqtg cpf
chvgt kv ku itqwpf0Ñ *Jguvgt Fgen0 ̨ 4. GEH Pq0 3::/40+
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coqwpvu ykvjqwv ejcpikpi eqpvckpgt uk¦gu0 *See Hgicp Fgen0 ̨̨ 7:/7;= Rnu0Ó Gzu0 354. 3560+ Dwv

ugxgtcn rtkxcvg/ncdgn dtcpfu fkf pqv tgfweg ygkijvu. qrvkpi kpuvgcf vq vcmg c yjqngucng rtkeg

kpetgcug0 *See Hgicp Fgen0 ̨ 7;0+

Kp kvu hkpcn gzgewvgf hqto. vjg Pgv Ygkijv Tgfwevkqp Rtqlgev tguwnvgf kp vjg hqnnqykpi

ejcpigu< *3+ hqt dqvj OeEqtokem cpf rctvkekrcvkpi rtkxcvg/ncdgn dtcpfu. kpenwfkpi Ycn/Octv.

vjg pgv ygkijvu qh vjg 4/. 6/. cpf :/qwpeg ogvcn vkpu qh itqwpf dncem rgrrgt ygtg tgfwegf d{

47' vq 307. 5. cpf 8 qwpegu. ykvj pq ejcpigu kp eqpvckpgt uk¦g qt rtkeg= cpf *4+ hqt OeEqtokem.

vjg pgv ygkijvu qh vjg 3046/qwpeg cpf 503/qwpeg dncem rgrrgteqtp itkpfgtu ygtg tgfwegf vq 3022

qwpeg cpf 407 qwpegu. cickp ykvj pq ejcpig kp eqpvckpgt uk¦g qt rtkeg0 *See Hgicp Fgen0 ̨̨ 84/

8:= Rnu0Ó Gz0 344= OeEqtokemÓu Co0 Cpuygt ̨ 56. 57. 62. 63= Ycn/OctvÓu Co0 Cpuygt ̨ 7= 4f

Co0 Eqorn0 ̨̨ 7. 58/5:. 64/670+ Pgy Wpkxgtucn Rtqfwev Eqfgu *ÐWREÑ+ ygtg cuukipgf vq cnn

pgy rtqfwevu0 *See Hgicp Fgen0 ̨ 930+ Vjg Ðpgv ygkijv fgetgcuguÑ ygtg Ðghhgevkxg ykvj cnn

ujkrogpvu qp Hgdtwct{ 45. 42370Ñ *See Hgicp Fgen0 ̨ 8;= Rnu0Ó Gz0 3570+ Cu fkuewuugf kp itgcvgt

fgvckn infra. OeEqtokem enckou vjcv gxgp vjqwij kv tgfwegf vjg ncdgn ygkijvu qp vjgug rtqfwevu.

vjg hknn ngxgnu fkf pqv fgetgcug dgecwug kv Ðqxgthknn]gf_Ñ yjgp pgeguuct{ vq oggv c pgy kpvgtpcn

okpkowo hknn ngxgn qh :2'0 *See Jguvgt Fgen0 ̨̨ 33/34. GEH 3::/40+

Vjg tgfwegf/ygkijv rtqfwevu dgicp vq tgcej uvqtg ujgnxgu kp Octej 42370 Eqpuwogtu

nqqmkpi cv cp{ qh vjgug rtqfwevu qp uvqtg ujgnxgu ucy vjg ucog eqpvckpgtu vjg{ jcf cnyc{u uggp0

Vjg ncdgn qp vjg eqpvckpgt uvcvgf vjg pgy ygkijv kp vjg ucog uk¦g rtkpv cpf nqecvkqp cu vjg rtkqt

ygkijv jcf crrgctgf0 Eqpuwogtu eqwnf pqv ugg vjg hknn ngxgnu kp cp{ qh vjg rtqfwevu= vjg ogvcn

vkpu ygtg qrcswg cpf vjg hknn ngxgn qh vjg itkpfgtu ycu qduewtgf d{ cp qrcswg ncdgn0 *See Hgicp

Fgen0 ̨̨ 84/8:= 4f Co0 Eqorn0 ̨̨ 4. 55. 57/680+ Pqt ygtg hknn ngxgnu pgeguuctkn{ qdugtxcdng

gxgp chvgt vjg rtqfwevu ygtg qrgpgf0 *See Hgicp Fgen0 ̨ :3 *kpvgtpcn OeEqtokem gockn fcvgf
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:1914236 uvcvgu Ðmggr kp okpf eqpuwogtu fq pqv tgcnn{ mpqy vjg hknn ngxgn tkijv pqyÑ *swqvkpi

Rnu0Ó Gz0 332+0+ Dgnqy ctg rkevwtgu *eqrkgf htqo vjg Ugeqpf Cogpfgf Eqornckpv ̨̨ 58. 65. 66+

ujqykpi *3+ vjg tgfwegf/ygkijv 307/qwpeg vkp cpf vjg qtkikpcn/ygkijv 4/qwpeg vkp= cpf *4+ vjg

tgfwegf/ygkijv 3/qwpeg itkpfgt ykvj vjg ncdgn qp= cpf *5+ vjg tgfwegf/ygkijv 3/qwpeg itkpfgt

ykvj vjg ncdgn tgoqxgf pgzv vq vjg qtkikpcn/ygkijv 3046/qwpeg itkpfgt ykvj vjg ncdgn tgoqxgf0

Rkevwtg 3
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Rkevwtg 4

Rkevwtg 5
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Wpvkn tgvckngtu uqnf qwv qh vjg qtkikpcn ygkijv rtqfwevu. dqvj vjg qtkikpcn cpf vjg tgfwegf/

ygkijv rtqfwev eqwnf jcxg dggp qp uvqtg ujgnxgu cv vjg ucog vkog0 Kp cffkvkqp. kp uqog nqecvkqpu

vjgtg yqwnf cnuq jcxg dggp rgrrgt rtqfwevu htqo qvjgt rgrrgt rtqfwegtu cpf1qt rtkxcvg/ncdgn

dtcpfu rtqfwegf d{ OeEqtokem yjgtg vjg ygkijvu jcf pqv dggp tgfwegf0

Kp Oc{ 4237. Ycn/Octv vqnf OeEqtokem vjcv kv ycu eqpegtpgf vjcv vjg pgy vkpu jcf Ðvqq

owej ckt urceg0Ñ *See Hgicp Fgen0 ̨ 99 p04= Rnu0Ó Gzu0 35;/620+ Qp Lwpg ;. 4237. Ycvmkpu Kpe0.

cpqvjgt rgrrgt rtqfwegt cpf c OeEqtokem eqorgvkvqt. hkngf c ncyuwkv kp Okppguqvc eqornckpkpi

vjcv vjg pgy OeEqtokem rtqfwevu ygtg fgegkxkpi eqpuwogtu cpf ecwukpi Ycvmkpu vq nqug ucngu0

See Watkins Inc. v. McCormick & Co.. Pq0 37/ex/248:: *F0 Okpp0 hkngf Lwpg ;. 4237+0 Vjcv

ucog fc{. vjg Minneapolis Star Tribune pgyurcrgt rwdnkujgf c uvqt{ cdqwv vjg Watkins ncyuwkv0

See Okmg Jwijngvv. Watkins sues spice giant McCormick & Co. over pepper tins. Okppgcrqnku

Uvct Vtkdwpg. Lwpg ;. 4237 *ÐYcvmkpu Kpe0. c uocnn rnc{gt kp vjg rgrrgt dwukpguu. hkngf c ncyuwkv

Vwgufc{ enckokpi vjcv vjg pcvkqpÓu nctiguv urkeg eqorcp{ jcu ÒfgegkxgfÓ eqpuwogtu d{ uvgcnvjkn{

uncujkpi vjg coqwpv qh dncem rgrrgt kp kvu vkpu. ykvjqwv ujtkpmkpi vjg eqpvckpgt qt nqygtkpi vjg

rtkeg0Ñ+0 Ugxgtcn qvjgt pgyu ctvkengu hqnnqygf. kpenwfkpi qpg kp vjg Wall Street Journal0 See

Rcwn ¥kqdtq. Same Package, Same Price, Less Product–It’s Called a ‘Weight-Out’ in the 

Business–a Less Direct Way to Raise Prices for Consumers. Ycnn Uvtggv Lqwtpcn. Lwpg 34. 4237.

cv D3= see also Okmg Jwijngvv. McCormick Says It Is Not Deceiving Customers with Product 

Labeling. Okppgcrqnku Uvct Vtkdwpg. Lwpg 32. 42370

Qp Lwpg 37. 4237. c rgrrgt eqpuwogt hkngf kp hgfgtcn eqwtv kp Pgy [qtm vjg hktuv rwvcvkxg

encuu cevkqp cickpuv OeEqtokem0 See Dupler v. McCormick & Co.. Pq0 4<37/ex/8982

*U0F0P0[0+0 Qvjgt eqpuwogt ecugu. hkngf kp hgfgtcn fkuvtkev eqwtvu vjtqwijqwv vjg eqwpvt{.
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hqnnqygf056 Qpn{ qpg qh vjg ecugu cnuq pcogf Ycn/Octv cu c fghgpfcpv0 See Vladimirsky v. 

McCormick & Co.. Pq0 3<37/ex/2:324 *P0F0 Knn0 hkngf Ugrv0 37. 4237+0 Vjgug eqpuwogt ecugu

cnngigf vjcv. d{ tgfwekpi vjg ygkijv qh dncem rgrrgt kp c eqpvckpgt ykvjqwv ejcpikpi vjg

eqpvckpgt uk¦g qt rtkeg. uq vjcv vjg rtqfwevu eqpvckpgf Ðpqphwpevkqpcn uncem/hknnÑ vjcv ycu pqv

xkukdng vq eqpuwogtu. OeEqtokem jcf fgegkxgf eqpuwogtu kpvq dgnkgxkpi vjcv vjg{ ygtg dw{kpi

oqtg rgrrgt vjcp vjg{ cevwcnn{ tgegkxgf0

Kp vjg urtkpi qh 4238. OeEqtokem fkueqpvkpwgf rtqfwevkqp qh vjg tgfwegf/ygkijv. ucog

eqpvckpgt/uk¦gf rtqfwevu. tgrncekpi vjgo ykvj tgfwegf/uk¦g eqpvckpgtu0 Vjg tgfwegf/ygkijv

rtqfwevu tgockpgf qp uvqtg ujgnxgu wpvkn vjg{ ygtg uqnf qwv. yjkej ycu pq ncvgt vjcp Lwpg 42380

*See JtÓi Vt0 cv :3. Lwn{ 32. 423:. GEH Pq0 3;8 *Ð913213: Vt0Ñ+0+

D0 Rtqegfwtcn Jkuvqt{ qh vjg Ownvk/Fkuvtkev Nkvkicvkqp

Kp Fgegodgt 4237. vjg Wpkvgf Uvcvgu Lwfkekcn Rcpgn qp Ownvkfkuvtkev Nkvkicvkqp vtcpuhgttgf

cnn rgpfkpi dncem rgrrgt Ðuncem/hknnÑ ecugu cickpuv OeEqtokem vq vjku Eqwtv hqt eqqtfkpcvgf qt

eqpuqnkfcvgf rtgvtkcn rtqeggfkpiu0 See In re McCormick & Co., Inc., Pepper Prods. Mktg. & 

Sales Practices Litig.. 36: H0 Uwrr0 5f 3586. 3587 *L0R0O0N0 4237+0 Wnvkocvgn{. c vqvcn qh 38

56 See Bunting v. McCormick & Co.. Pq0 5<37/ex/2386: *U0F0 Ecn0 hkngf Lwn{ 45. 4237= Esparza 

v. McCormick & Co.. Pq0 4<37/ex/27:45 *E0F0 Ecn0 hkngf Cwi0 3. 4237+= Ferreri v. McCormick 

& Co.. Pq0 9<37/ex/28982 *U0F0P0[0 hkngf Cwi0 48. 4237+= Linker v. McCormick & Co.. Pq0
6<37/ex/23562 *G0F0 Oq0 hkngf Cwi0 49. 4237+= Jung v. McCormick & Co.. Pq0 37/ex/366:
*F0F0E0 hkngf Ugrv0 6. 4237+= Bittle v. McCormick & Co. Pq0 5<37/ex/22;:; *U0F0 Knn0 hkngf Ugrv0
6. 4237+= Vladimirsky v. McCormick & Co.. Pq0 3<37/ex/2:324 *P0F0 Knn0 hkngf Ugrv0 37. 4237+=
Marsh v. McCormick & Co.. Pq0 4<37/ex/23847 *G0F0 Ecn0 hkngf Ugrv0 4;. 4237+= Pellitteri v. 

McCormick & Co.. Pq0 ;<37/ex/:3743 *U0F0 Hnc0 Pqx0 5. 4237+= Barnes v. McCormick & Co..
Pq0 5<37/ex/23446. *U0F0 Knn0 hkngf Pqx0 6. 4237+= Theis v. McCormick & Co.. Pq0 5<37/ex/2344:
*U0F0 Knn0 hkngf Pqx0 7. 4237+= Thornton v. McCormick & Co.. Pq0 5<37/ex/22788 *F0 Pgx0 hkngf
Pqx0 42. 4237+= Gerstnecker v. McCormick & Co.. Pq0 4<37/ex/23893 *Y0F0 Rc0 hkngf Fge0 39.
4237+= Marron v. McCormick & Co.. Pq0 38/ex/2326 *F0F0E0 hkngf Lcp0 42. 4238+= Fernandez v. 

McCormick & Co.. Pq0 38/ex/2339 *F0F0E0 hkngf Lcp0 44. 4238+0



3:

ugrctcvg cevkqpu ygtg vtcpuhgttgf. 37 eqpuwogt ecugu *see supra pqvg 56+ cpf vjg Watkins

eqorgvkvqt uwkv057

Chvgt vjg ecugu ygtg vtcpuhgttgf. rnckpvkhhu hkngf c eqpuqnkfcvgf cpf cogpfgf encuu cevkqp

eqornckpv cickpuv OeEqtokem cpf Ycn/Octv *ÐCogpfgf EqornckpvÑ+058 *See Eqpu0 Co0 Encuu

Cevkqp Eqorn0. Oct0 4. 4238. GEH Pq0 560+ Vjg Cogpfgf Eqornckpv kpenwfgf hkhvggp pcogf

rnckpvkhhu htqo gngxgp lwtkufkevkqpu< Ecnkhqtpkc. Eqppgevkewv. vjg Fkuvtkev qh Eqnwodkc. Hnqtkfc.

Knnkpqku. Kqyc. Oct{ncpf. Okuuqwtk. Pgy [qtm. Pgy Lgtug{. cpf Rgppu{nxcpkc059 Kv cnngigf vjcv

gcej pcogf rnckpvkhh jcf rwtejcugf c dncem rgrrgt rtqfwev vjcv ycu rctv qh OeEqtokemÓu

tgfwegf/ygkijv rtqitco cpf vjcv vjgug rtqfwevu eqpvckpgf pqphwpevkqpcn uncem/hknn kp eqpvckpgtu

ykvjqwv c xkukdng hknn nkpg0 Kv hwtvjgt cnngigf vjcv d{ ugnnkpi vjgug rtqfwevu fghgpfcpvu jcf xkqncvgf

hgfgtcn cpvkvtwuv ncy *Eqwpv K+. vjg eqpuwogt rtqvgevkqp uvcvwvgu qh 46 uvcvgu cpf vjg Fkuvtkev qh

Eqnwodkc *Eqwpv KK+. cpf vjg wplwuv gptkejogpv ncy qh cnn 72 uvcvgu cpf vjg Fkuvtkev qh Eqnwodkc

*Eqwpv KKK+0 Rnckpvkhhu dtqwijv cnn vjtgg v{rgu qh enckou qp vjgkt qyp dgjcnh cpf qp dgjcnh qh

rwvcvkxg encuugu qh eqpuwogtu0

Fghgpfcpvu oqxgf vq fkuokuu vjg Cogpfgf Eqornckpv0 Vjg Eqwtv itcpvgf vjg oqvkqpu cu

vq vjg hgfgtcn cpvkvtwuv encko dwv fgpkgf vjgo cu vq vjg eqpuwogt rtqvgevkqp cpf wplwuv

57 Qpg qh vjg Ecnkhqtpkc ecugu. Esparza. jcf dggp eqpuqnkfcvgf kpvq cpqvjgt Ecnkhqtpkc ecug.
Bunting. dghqtg vjg vtcpuhgtu qeewttgf0
58 Vjg Watkins ecug jcu rtqeggfgf kpfgrgpfgpvn{ qh vjg eqpuwogt ecugu. cpf kv ku pqv rctv qh vjg
rgpfkpi oqvkqp hqt encuu egtvkhkecvkqp0 See In re McCormick. 437 H0 Uwrr0 5f 73. 84 *F0F0E0
4238+ *itcpvkpi kp rctv cpf fgp{kpi kp rctv oqvkqp vq fkuokuu kp wpfgtn{kpi ecug Watkins, Inc. v. 

McCormick & Co.. Pq0 37/ex/43::+0
59 Vjg pcogf rnckpvkhhu kp vjg cogpfgf eqornckpv ygtg Lwnkc Xncfkoktumk{. Dgtpctf Qtvk¦.
Jwdgtv N0 Igtuvpgemgt. E{pvjkc Hgtpcpfg¦. Cppg Octtqp. Ueqvv Cnncp Dkvvng. Fgddkg Gurct¦c.
Pkejqncu Jknnc. Ectogp Rgnnkvvgtk. Dtgpfc Vjgku. Jqnn{ Octuj. Nknnkcp Hgttgtk. Ecvjgtkpg Itkpfgn.
Ucpftc Tqdkpuqp. cpf Rcwnc Eqng Lqpgu0 Ugxgtcn qh vjg pcogf rnckpvkhhu htqo vjg vtcpuhgttgf
ecugu ygtg pqv kpenwfgf cpf ugxgtcn pgy rnckpvkhhu ygtg cffgf0



3;

gptkejogpv enckou0 See In re McCormick. 439 H0 Uwrr0 5f 346. 34; *F0F0E0 4238+0

Tgngxcpv vq vjg rgpfkpi oqvkqp hqt encuu egtvkhkecvkqp. fghgpfcpvu ctiwgf kp vjgkt oqvkqp

vq fkuokuu vjcv ngicn xctkcvkqpu coqpi uvcvg ncyu cpf hcevwcn xctkcvkqpu coqpi kpfkxkfwcn

rwtejcugtu rtgenwfgf encuu vtgcvogpv qh vjg eqpuwogt rtqvgevkqp cpf wplwuv gptkejogpv enckou0

See id. cv 35;0 Vjg Eqwtv fkucitggf. eqpenwfkpi vjcv fkuokuucn qp gkvjgt itqwpf yqwnf dg

rtgocvwtg ikxgp vjcv rnckpvkhhu jcf pqv {gv oqxgf hqt encuu egtvkhkecvkqp0 Ykvj tgurgev vq ngicn

xctkcvkqpu coqpi uvcvg ncyu. vjg Eqwtv tgeqipk¦gf vjcv ownvk/uvcvg eqpuwogt rtqvgevkqp cpf

wplwuv gptkejogpv encuugu ygtg vjgqtgvkecnn{ rquukdng. uq rnckpvkhhu ygtg gpvkvngf vq vt{ vq

fgoqpuvtcvg. vjtqwij cp gzvgpukxg cpcn{uku qh uvcvg ncyu. vjcv vjgtg ycu c yqtmcdng itqwrkpi0 Id0

cv 362/640 Cu vq fghgpfcpvÓu ctiwogpv vjcv hcevwcn xctkcvkqpu coqpi kpfkxkfwcn rwtejcugtu

yqwnf rtgenwfg c eqpuwogt rtqvgevkqp encuu dgecwug Ðvjg cnngigf kplwt{ fgrgpfu qp kpfkxkfwcn

eqpuwogtuÓ uvcvg qh okpf cv vjg vkog vjg{ rwtejcugf vjg rgrrgt.Ñ vjg Eqwtv eqpenwfgf vjcv vjg

ctiwogpv ycu Ðpqv hcktn{ rtgugpvgfÑ dgecwug fghgpfcpvu ocfg vjg ctiwogpv ykvjqwv

Ðurgekh{]kpi_ cp{ rctvkewnct uvcvg eqpuwogt rtqvgevkqp uvcvwvg0Ñ Id0 cv 3680 Vjg Eqwtv pqvgf.

jqygxgt. vjcv kv Ðgzrgev]gf_ vq eqphtqpv vjku kuuwg cickp cv encuu egtvkhkecvkqp0Ñ Id0 Cu vq

fghgpfcpvuÓ ctiwogpv vjcv vjg hcevwcn xctkcvkqpu coqpi kpfkxkfwcn rwtejcugtu yqwnf rtgenwfg cp

wplwuv gptkejogpv encuu dgecwug wplwuv gptkejogpv tgswktgu gxcnwcvkqp qh rnckpvkhhuÓ kpfkxkfwcn

ektewouvcpegu. vjg Eqwtv fgenkpgf vq cfftguu vjcv ctiwogpv dgecwug vjg rctvkgu jcf Ðpqv {gv

rtqxkfgf cpcn{ugu qh cnn hkhv{ uvcvguÓ wplwuv gptkejogpv ncy.Ñ uq kv eqwnf pqv Ðdg egtvckp vjcv gxgt{

uvcvg tgswktgu cp kpfkxkfwcnk¦gf ujqykpi qh kplwuvkeg0Ñ Id0 cv 367/6805: Hqt vjqug uvcvgu vjcv fkf.

5: Kp vjg cnvgtpcvkxg. fghgpfcpvu ctiwgf vjcv vjg Eqwtv ujqwnf fkuokuu enckou wpfgt vjg ncyu qh
uvcvgu yjgtg pq pcogf rnckpvkhhu tgukfgf dgecwug vjg{ jcf pq uvcpfkpi vq rwtuwg vjqug enckou0 In 

re McCormick. 439 H0 Uwrr0 5f cv 3640 Vjg Eqwtv tglgevgf vjku ctiwogpv. eqpenwfkpi vjcv Ð]k_v ku
oqtg nqikecn vq eqpukfgt pcogf rnckpvkhhuÓ cdknkv{ vq tckug qvjgt uvcvg/ncy enckou cu c swguvkqp qh
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vjqwij. vjg Eqwtv pqvgf vjcv kv ycu Ðnkmgn{ vjcv rnckpvkhhuÓ wplwuv gptkejogpv enckou cickpuv

OeEqtokem cpf Ycn/Octv yknn tgswktg kpfkxkfwcnk¦gf hcevwcn kpswktkgu vjcv dct encuu vtgcvogpvÑ

dgecwug

]u_qog rnckpvkhhu rtguwocdn{ dqwijv OeEqtokem rgrrgt ykvj hwnn mpqyngfig qh
vjg swcpvkv{ qh vjg rgrrgt kp vjg eqpvckpgt. gkvjgt dgecwug vjg{ wpfgtuvqqf vjcv vjg
nkuvgf ygkijv jcf ejcpigf qt dgecwug vjg{ jcf cntgcf{ rwtejcugf cpqvjgt
eqpvckpgt cpf uggp vjg tgfwegf swcpvkv{0 Qvjgt rnckpvkhhu okijv pqv jcxg tgcnk¦gf
vjg swcpvkv{ jcf dggp tgfwegf dwv yqwnf jcxg dqwijv vjg rgrrgt tgictfnguu0
Vjgtg yqwnf dg pq kplwuvkeg kp fghgpfcpvuÓ tgvckpkpi yjcv vjgug rnckpvkhhu rckf hqt
vjgkt rgrrgt0

Id0 cv 3670

Chvgt vjg twnkpi qp fghgpfcpvuÓ oqvkqp vq fkuokuu. rnckpvkhhu oqxgf hqt ngcxg vq hkng c

Ugeqpf Cogpfgf Eqornckpv kp qtfgt vq cff pgy hcevwcn cnngicvkqpu ckogf cv cfftguukpi vjg

fghkekgpekgu vjcv jcf ngf vq vjg fkuokuucn qh vjg cpvkvtwuv encko0 *See Rnu0Ó Oqv0 hqt Tgeqpu0. Fge0

;. 4238. GEH Pq0 3270+ Chvgt vjg Eqwtv itcpvgf vjg oqvkqp. see In re McCormick. 497 H0 Uwrr0

5f 43:0 43; *F0F0E0 4239+. fghgpfcpvu oqxgf vq fkuokuu vjg Ugeqpf Cogpfgf Eqornckpv0

FghgpfcpvuÓ oqvkqpu hqewugf qp vjg tgxkxgf cpvkvtwuv eqwpv dwv cnuq Ðtgpgy]gf_ d{ tghgtgpeg vjg

ctiwogpvu ugv hqtvj cu vq ]vjg_ uvcvg ncy enckou kp OeEqtokemÓu kpkvkcn Oqvkqp vq Fkuokuu0Ñ *See

OeEqtokemÓu Oqv0 vq Fkuokuu 4f Co0 Eqorn0 cv 4. Crt0 9. 4239. GEH Pq0 354= see also Ycn/

OctvÓu Oqv0 vq Fkuokuu 4f Co0 Eqorn0 cv 3. Crt0 90 4239. GEH Pq0 3560+ Vjg Eqwtv cickp

itcpvgf vjg oqvkqp cu vq vjg cpvkvtwuv encko cpf fgpkgf kv cu vq vjg uvcvg ncy eqpuwogt rtqvgevkqp

cpf wplwuv gptkejogpv enckou0 *See Qtfgt. Lwpg 35. 4239. GEH Pq0 368= Ogo0 Qr0 cv 6. Lwpg 35.

4239. GEH Pq0 36:0+

eqooqpcnkv{. v{rkecnkv{. cpf cfgswce{ wpfgt Twng 45. tcvjgt vjcp c swguvkqp qh uvcpfkpi0Ñ Id0 cv
3660
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E0 Ewttgpv Rnckpvkhhu cpf Tgockpkpi Enckou

Vjg Ugeqpf Cogpfgf Eqornckpv ku pqy vjg qrgtcvkxg rngcfkpi0 Kp cffkvkqp vq cffkpi

pgy hcevwcn cnngicvkqpu. kv gnkokpcvgf hqwt pcogf rnckpvkhhu. yjq jcf xqnwpvctkn{ fkuokuugf vjgkt

enckou ukpeg vjg hknkpi qh vjg Cogpfgf Eqornckpv. cpf cffgf qpg cffkvkqpcn rnckpvkhh0 Cu c

tguwnv. vjgtg ctg pqy vygnxg pcogf rnckpvkhhu *kpuvgcf qh hkhvggp+ htqo gkijv lwtkufkevkqpu *kpuvgcf

qh gngxgp+< Fgdqtcj Gurct¦c cpf Jqnn{ Octuj *Ecnkhqtpkc+. E{pvjkc Hgtpcpfg¦ *Eqppgevkewv+.

Rcwnc Eqng Lqpgu *Fkuvtkev qh Eqnwodkc+. Ectogp Rgnnkvvgtk *Hnqtkfc+. Ueqvv Cnncp Dkvvng.

Cngzcpfgt Nkdgtqx. Dtgpfc Vjgku cpf Lwnkc Xncfkoktumk{ *Knnkpqku+. Ucpftc Tqdkpuqp *Oct{ncpf+.

Ecvjgtkpg Itkpfgn *Okuuqwtk+. cpf Jwdgtv Igtuvpgemgt *Rgppu{nxcpkc+05; Vjg Ugeqpf Cogpfgf

Eqornckpv cnngigu vjcv gcej pcogf rnckpvkhh rwtejcugf c tgfwegf/ygkijv rgrrgt rtqfwev hqt

rgtuqpcn wug. dgnkgxkpi vjcv kv ycu ÐhwnnÑ qt Ðuwduvcpvkcnn{ hknngf vq ecrcekv{.Ñ cpf Ðfkf pqv mpqy

vjcv kp hcev vjg vkp eqpvckpgf lwuv 97' qh vjg rgrrgt vjcv vjg vkp ycu fgukipgf vq jqnf]_ cpf ycu

cevwcnn{ fgegkxgf0Ñ *4f Co0 Eqorn0 ̨̨ 32/430+ Vjg eqornckpv hwtvjgt cnngigu. qp dgjcnh qh vjg

pcogf rnckpvkhhu cpf c rwvcvkxg encuu. vjcv Ð]c_u c tguwnv qh FghgpfcpvuÓ cevkqpu. Rnckpvkhhu cpf vjg

Encuu ygtg fgegkxgf yjgp vjg{ rckf hqt hwnn vkpu qh itqwpf dncem rgrrgt vjcv kp hcev eqpvckpgf

lwuv 97' rgrrgt cpf 47' ckt. qt rckf hqt hwnn dqvvngu qh dncem rgrrgteqtpu vjcv kp hcev eqpvckpgf

lwuv :3' rgrrgteqtpu cpf 3;' ckt. cpf vjwu ygtg qxgtejctigf. fkf pqv tgegkxg vjg dgpghkv qh vjg

dctickp cpf1qt uwhhgtgf qwv/qh/rqemgv nquu0Ñ *4f Co0 Eqorn0 ̨ ;= see also id0 ̨ 74 *Ð]c_u c tguwnv

qh FghgpfcpvuÓ dncvcpvn{ okungcfkpi cpf fgegrvkxg wug qh vtcfkvkqpcn/uk¦gf. pqp/vtcpurctgpv ogvcn

vkpu cpf itkpfgtu ykvj wpncyhwn uncem/hknn. Rnckpvkhhu cpf vjg Encuu jcxg dggp fgegkxgf kpvq

5; Vjg pcogf rnckpvkhhu yjq xqnwpvctkn{ fkuokuugf vjgkt enckou ykvjqwv rtglwfkeg ygtg Cppg
Octtqp. Pkejqncu Jknnc. Dgtpctf Qtvk¦. cpf Nknnkcp Hgttgtk0 Ykvjqwv vjgug rnckpvkhhu. vjg pcogf
rnckpvkhhu pq nqpigt kpenwfg cp{qpg htqo Kqyc. Pgy Lgtug{. qt Pgy [qtm0 Kp cffkvkqp. vjg ecug
kp yjkej Octtqp ycu vjg uqng rnckpvkhh. Pq0 38/ex/22326 *F0F0E0+. jcu dggp fkuokuugf0
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dgnkgxkpi vjcv vjg eqpvckpgtu eqpvckp vjg coqwpv qh itqwpf dncem rgrrgt vjcv vjg eqpvckpgtu ctg

fgukipgf vq jqnfÑ+0+

Vjg eqwpvu vjcv jcxg uwtxkxgf cnngig vjcv fghgpfcpvuÓ cevkqpu xkqncvgf vygpv{/hkxg uvcvg

eqpuwogt rtqvgevkqp uvcvwvgu *Eqwpv KK+ cpf eqpuvkvwvgf wplwuv gptkejogpv wpfgt vjg eqooqp ncy

qh cnn hkhv{ uvcvgu rnwu vjg Fkuvtkev qh Eqnwodkc *Eqwpv KKK+0 Urgekhkecnn{. Eqwpv KK cnngigu vjcv d{

Ðugnnkpi dncem rgrrgt kp pqp/vtcpurctgpv eqpvckpgtu eqpvckpkpi pqphwpevkqpcn uncem/hknn.Ñ

fghgpfcpvu eqookvvgf wphckt. fgegrvkxg qt htcwfwngpv cevu rtqjkdkvgf d{ uvcvg eqpuwogt

rtqvgevkqp uvcvwvgu0 *4f Co0 Eqorn0 ̨ 3380+ Eqwpv KK hwtvjgt cnngigu vjcv rnckpvkhhu cpf vjg

rtqrqugf encuu ogodgtu ygtg Ðfktgevn{ cpf rtqzkocvgn{ kplwtgf d{ FghgpfcpvuÓ eqpfwev cpf

yqwnf pqv jcxg rckf hqt FghgpfcpvuÓ dncem rgrrgt jcf vjg{ mpqyp vjcv vjg eqpvckpgtu ygtg

wpfgt/hknngf.Ñ vjcv Ðcu c rtqzkocvg tguwnv qh FghgpfcpvuÓ okutgrtgugpvcvkqpu cpf qokuukqpu.

Rnckpvkhhu cpf vjg rtqrqugf Encuu ogodgtu jcxg uwhhgtgf cp cuegtvckpcdng nquu cpf ctg gpvkvngf vq

tgnkgh. kp cp coqwpv vq dg fgvgtokpgf cv vtkcn.Ñ cpf vjcv vjg{ Ðctg gpvkvngf vq fcocigu. tguvkvwvkqp.

fkuiqtigogpv. cpf1qt uwej qtfgtu qt lwfiogpvu cu oc{ dg pgeguuct{ vq tguvqtg vq cp{ rgtuqp kp

kpvgtguv. cp{ oqpg{ yjkej oc{ jcxg dggp ceswktgf d{ ogcpu qh uwej wphckt rtcevkegu cpf vq vjg

tgnkgh ugv hqtvj dgnqy0Ñ *4f Co0 Eqorn0 ̨̨ 337/440+ Eqwpv KKK cnngigu vjcv d{ ugnnkpi Ðdncem

rgrrgt vq Rnckpvkhhu cpf vjg Encuu. kp eqpvckpgtu vjcv kpenwfgf pqphwpevkqpcn uncem/hknn yjkng

ockpvckpkpi rtkeg ngxgnu hqt hwnn eqpvckpgtu.Ñ fghgpfcpvu Ðjcxg wplwuvn{ tgvckpgf c dgpghkv vq vjg

fgvtkogpv qh Rnckpvkhhu cpf ogodgtu qh vjg Encuu.Ñ vjcv ÐFghgpfcpvuÓ tgvgpvkqp qh vjg dgpghkv

xkqncvgu vjg hwpfcogpvcn rtkpekrngu qh lwuvkeg. gswkv{ cpf iqqf eqpuekgpegÑ dgecwug ÐFghgpfcpvu

fkf pqv fkuenqug vq Rnckpvkhhu cpf vjg Encuu vjcv vjg dncem rgrrgt eqpvckpgtu eqpvckpgf

pqphwpevkqpcn uncem/hknn.Ñ cpf vjcv Ð]c_u c fktgev cpf rtqzkocvg tguwnv qh vjg FghgpfcpvuÓ

okutgrtgugpvcvkqpu cpf1qt qokuukqpu ykvj tgurgev vq vjg pqphwpevkqpcn uncem/hknn kp vjg rgrrgt vkpu
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Eqnwodkc+= Rgnnkvvgtk *Hnqtkfc+= Dkvvng. Nkdgtqx. Vjgku. cpf Xncfkoktumk{ *Knnkpqku+= cpf Itkpfgn

*Okuuqwtk+0 Dgecwug Nkdgtqx ku vjg qpn{ rtqrqugf encuu tgrtgugpvcvkxg yjq rwtejcugf Ycn/

OctvÓu rtkxcvg ncdgn dtcpf rgrrgt. jg ku vjg rtqrqugf encuu tgrtgugpvcvkxg hqt vjg enckou cickpuv

Ycn/Octv0

d0 Ukping/Uvcvg Eqpuwogt Rtqvgevkqp Encuugu

Cu cp cnvgtpcvkxg vq qpg ownvk/uvcvg encuu. rnckpvkhhu kpkvkcnn{ uqwijv egtvkhkecvkqp qh ukz

ukping/uvcvg eqpuwogt rtqvgevkqp encuugu Î Ecnkhqtpkc. Eqppgevkewv. vjg Fkuvtkev qh Eqnwodkc.

Hnqtkfc. Knnkpqku. cpf Okuuqwtk0 Vjg rtqrqugf encuu tgrtgugpvcvkxgu ygtg vjg pcogf rnckpvkhhu

htqo gcej uvcvg0 Dgecwug Nkdgtqx ku htqo Knnkpqku. qpn{ vjg Knnkpqku eqpuwogt rtqvgevkqp encuu

kpenwfgu enckou cickpuv Ycn/Octv0 Jqygxgt. rnckpvkhhu uwdugswgpvn{ pcttqygf vjgkt tgswguv.

ykvjftcykpi vjgkt tgswguv vq egtvkh{ ukping/uvcvg encuugu hqt Eqppgevkewv cpf vjg Fkuvtkev qh

Eqnwodkc cpf pq nqpigt uggmkpi vq jcxg vyq qh vjg pcogf rnckpvkhhu htqo Knnkpqku *Vjgku cpf

Dkvvng+ ugtxg cu encuu tgrtgugpvcvkxgu0 *See Rnu0Ó Uwrr0 Dt0 cv 3. 32. Qev0 5. 423:. GEH Pq0 4250+

Ceeqtfkpin{. rnckpvkhhuÓ ewttgpv tgswguv ku vq egtvkh{ hqwt ukping/uvcvg eqpuwogt rtqvgevkqp encuugu

ykvj ukz rtqrqugf encuu tgrtgugpvcvkxgu< Gurct¦c cpf Octuj *Ecnkhqtpkc+= Rgnnkvvgtk *Hnqtkfc+=

Nkdgtqx cpf Xncfkoktumk{ *Knnkpqku+= cpf Itkpfgn *Okuuqwtk+0

40 Wplwuv Gptkejogpv Enckou

Hqt vjgkt wplwuv gptkejogpv enckou. rnckpvkhhu uggm vq egtvkh{ vyq ownvk/uvcvg encuugu.

eqxgtkpi 4; lwtkufkevkqpu63 qt. kp vjg cnvgtpcvkxg. ugxgp ukping/uvcvg encuugu0

c0 Ownvk/Uvcvg Wplwuv Gptkejogpv Encuugu

RnckpvkhhuÓ vyq rtqrqugf ownvk/uvcvg wplwuv gptkejogpv encuugu ctg fgukipgf vq ceeqwpv hqt

63 RnckpvkhhuÓ oqvkqp ku pcttqygt vjcp vjg Cogpfgf Eqornckpv. yjkej cnngigu vjcv fghgpfcpvu
xkqncvgf vjg wplwuv gptkejogpv ncyu kp cnn 72 uvcvgu cpf vjg Fkuvtkev qh Eqnwodkc0
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vyq fkhhgtgpv fghkpkvkqpu qh wplwuv gptkejogpv0

Vjg Wplwuv Gptkejogpv *Tguvcvgogpv+ Ownvk/Uvcvg Encuu *ÐTguvcvgogpv EncuuÑ+ yqwnf

kpenwfg lwtkufkevkqpu vjcv hqnnqy vjg Tguvcvgogpv *Hktuv+ qh TguvkvwvkqpÓu fghkpkvkqp qh wplwuv

gptkejogpv0 Vjku encuu yqwnf eqpukuv qh<

Cnn rgtuqpu tgukfkpi kp Ctmcpucu. Eqnqtcfq. Eqppgevkewv. Fkuvtkev qh Eqnwodkc.
Jcyckk. Knnkpqku. Kqyc. ]_. Pgy [qtm. Qmncjqoc. qt Yguv Xktikpkc yjq rwtejcugf
Uncem/Hknngf Dncem Rgrrgt Rtqfwevu hqt vjgkt rgtuqpcn qt jqwugjqnf wug0

*Encuu Egtv0 Oqv0 cv 40+ Kv yqwnf dtkpi enckou cickpuv OeEqtokem cpf Ycn/Octv wpfgt vjg

wplwuv gptkejogpv ncyu qh vjg 32 lwtkufkevkqpu yjgtg encuu ogodgtu tgukfg. ykvj vjg rtqrqugf

encuu tgrtgugpvcvkxgu dgkpi vjg pcogf rnckpvkhhu htqo vjqug lwtkufkevkqpu< Hgtpcpfg¦

*Eqppgevkewv+= Lqpgu *Fkuvtkev qh Eqnwodkc+= cpf Dkvvng. Nkdgtqx. Vjgku. cpf Xncfkoktumk{

*Knnkpqku+0

Vjg Wplwuv Gptkejogpv *Crrtgekcvkqp+ Ownvk/Uvcvg Encuu *ÐCrrtgekcvkqp EncuuÑ+ yqwnf

kpenwfg lwtkufkevkqpu vjcv hqnnqy vjg Tguvcvgogpv dwv tgswktg rtqqh qh qpg cffkvkqpcn gngogpv Î

Ðcrrtgekcvkqp0Ñ Vjku encuu yqwnf eqpukuv qh<

Cnn rgtuqpu tgukfkpi kp Cncumc. Ecnkhqtpkc. Mcpucu. Mgpvwem{. Ockpg. Oct{ncpf.
Ocuucejwugvvu. ]Okuuqwtk. Pgy Ogzkeq_. Pgxcfc. Rgppu{nxcpkc. Tjqfg Kuncpf.
Uqwvj Ectqnkpc. Uqwvj Fcmqvc. Vgppguugg. Wvcj. Xgtoqpv. Ycujkpivqp. qt
Ykueqpukp yjq rwtejcugf Uncem/Hknngf Dncem Rgrrgt Rtqfwevu. hqt vjgkt rgtuqpcn
qt jqwugjqnf wug0

*Encuu Egtv0 Oqv0 cv 40+64 Vjku encuu yqwnf dtkpi enckou wpfgt vjg wplwuv gptkejogpv ncyu qh vjg

3; lwtkufkevkqpu yjgtg encuu ogodgtu tgukfg ykvj vjg rtqrqugf encuu tgrtgugpvcvkxgu dgkpi vjg

pcogf rnckpvkhhu htqo vjqug lwtkufkevkqpu< Gurct¦c cpf Octuj *Ecnkhqtpkc+= Tqdkpuqp

*Oct{ncpf+= Itkpfgn *Okuuqwtk+= cpf Igtuvpgemgt *Rgppu{nxcpkc+0

64 Rnckpvkhhu kpkvkcnn{ kpenwfgf Okuuqwtk cpf Pgy Ogzkeq kp vjg Tguvcvgogpv Encuu. dwv vjg{
uwdugswgpvn{ citggf ykvj fghgpfcpvu vjcv vjg{ dgnqpigf kp vjg Crrtgekcvkqp Encuu0 *See 

OeEqtokemÓu Qrr0 cv 63= Rnu0Ó OeEqtokem Tgrn{ cv 440+
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d0 Ukping/Uvcvg Wplwuv Gptkejogpv Encuugu

Cu cp cnvgtpcvkxg vq vyq ownvk/uvcvg encuugu. rnckpvkhhu uggm egtvkhkecvkqp qh ugxgp ukping/

uvcvg wplwuv gptkejogpv encuugu0 Vjg rtqrqugf encuu tgrtgugpvcvkxgu hqt gcej encuu ctg vjg pcogf

rnckpvkhhu htqo vjcv lwtkufkevkqp< Gurct¦c cpf Octuj *Ecnkhqtpkc+= Hgtpcpfg¦ *Eqppgevkewv+= Lqpgu

*Fkuvtkev qh Eqnwodkc+= Dkvvng. Nkdgtqx. Vjgku. cpf Xncfkoktumk{ *Knnkpqku+= Tqdkpuqp *Oct{ncpf+.

Itkpfgn *Okuuqwtk+= cpf Igtuvpgemgt *Rgppu{nxcpkc+0 Qpn{ vjg Knnkpqku encuu jcu enckou cickpuv

Ycn/Octv0

D0 Encuu Egtvkhkecvkqp Tgeqtf

Kp uwrrqtv qh vjgkt oqvkqp hqt encuu egtvkhkecvkqp. rnckpvkhhu uwdokvvgf vcdngu eqorctkpi

eqpuwogt rtqvgevkqp cpf wplwuv gptkejogpv ncy htqo vjg tgngxcpv lwtkufkevkqpu. rtqrqugf lwt{

kpuvtwevkqpu hqt vjg rtqrqugf ownvk/uvcvg encuugu. gzegtrvu htqo vjg fgrqukvkqpu qh vjg vygnxg

rtqrqugf encuu tgrtgugpvcvkxgu. eqtrqtcvg fqewogpvu vjcv jcf dggp rtqfwegf d{ OeEqtokem

fwtkpi fkueqxgt{. vjg Gzrgtv Tgrqtv qh Ft0 Ctocpfq Ngx{. cpf fgenctcvkqpu htqo vjg ewuvqfkcpu

qh tgeqtfu qh xctkqwu tgvckngtu yjq uqnf Uncem/Hknngf Rgrrgt Rtqfwevu0 *See Rnu0Ó Ogo0 kp

Uwrrqtv qh Encuu Egtv0 Oqv0. GEH Pq0 379/4 *ÐRnu0Ó Ogo0Ñ+= Rnu0Ó Gzu0 3/54. 322/366= Rnu0Ó

Tgrn{ vq OeEqtokemÓu Qrr0. GEH Pq0 394/3 *ÐRnu0Ó OeEqtokem Tgrn{Ñ+= Rnu0Ó OeEqtokem

Tgrn{ Gzu0 3/4= Rnu0Ó Uwrr0 Gzu0 C/J0+

Fghgpfcpvu gcej hkngf cp qrrqukvkqp0 *See OeEqtokemÓu Qrr0 vq Encuu Egtv0 Oqv0. Cwi0

4:. 4239. GEH Pq0 382 *ÐOeEqtokemÓu Qrr0Ñ+= Ycn/OctvÓu Tgur0 vq Encuu Egtv0 Oqv0. Cwi0 4:.

4239. GEH Pq0 387 *ÐYcn/OctvÓu Qrr0Ñ+0+ OeEqtokemÓu qrrqukvkqp. yjkej Ycn/Octv lqkpgf kp.

ycu uwrrqtvgf d{ kvu qyp cpcn{uku qh vjg tgngxcpv eqpuwogt rtqvgevkqp cpf wplwuv gptkejogpv

ncyu. cffkvkqpcn fgrqukvkqp gzegtrvu htqo rtqrqugf encuu tgrtgugpvcvkxgu cpf vjtgg hqtogt pcogf

rnckpvkhhu. c fgenctcvkqp htqo Lcogu Jguvgt. vjg Ocvgtkcnu Ocpcigt hqt OeEqtokem. vjg Gzrgtv

Tgrqtv qh Ft0 Lqjp J0 Lqjpuqp. KX. cu c tgdwvvcn vq Ft0 Ngx{Óu Tgrqtv. cpf gzegtrvu htqo Ft0
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Ngx{Óu fgrqukvkqp0 *See OeEqtokemÓu Gzu0 3/38. 3;. 43/4:0+ Fghgpfcpvu cnuq lqkpvn{ oqxgf vq

gzenwfg vjg tgrqtv cpf qrkpkqpu qh Ft0 Ngx{0

Cv vjg EqwtvÓu hktuv jgctkpi qp rnckpvkhhuÓ oqvkqp qp Lwn{ 32. 423:. rnckpvkhhu kphqtogf vjg

Eqwtv vjcv cnn hcev fkueqxgt{ jcf dggp eqorngvgf cpf vjcv cnn gzrgtvu jcf dggp kfgpvkhkgf0

*913213: Vt0 cv 70+ Rnckpvkhhu cnuq rtgugpvgf vjg Eqwtv ykvj cffkvkqpcn ocvgtkcnu kp uwrrqtv qh vjgkt

tgswguv vq egtvkh{ ownvk/uvcvg encuugu Î c RqygtRqkpv rtgugpvcvkqp cpf c eqnngevkqp qh gzcorngu qh

lwt{ kpuvtwevkqpu Î dqvj qh yjkej ygtg cffgf vq vjg tgeqtf0 *See Pqvkeg qh Hknkpi. Cwi0 35. 423:.

GEH Pq0 3;:0+ Rnckpvkhhu uwdugswgpvn{ hkngf c uvcvgogpv qp Oct{ncpfÓu ncy qh wplwuv gptkejogpv.

cpf fghgpfcpvu hkngf c tgurqpug vq rnckpvkhhuÓ RqygtRqkpv0 *See Rnu0Ó Uvcvgogpv Eqpegtpkpi Of0

Ncy. Lwn{ 33. 423:. GEH Pq0 3;5= Fghu0Ó Tgur0 vq Egtvckp Uvcvgogpvu kp Rnu0Ó RqygtRqkpv

Rtgugpvcvkqp. Lwn{ 39. 423:. GEH Pq0 3;70+

Qp Ugrvgodgt 3:. 423:. vjg Eqwtv jgnf c vgngrjqpg eqphgtgpeg ecnn ykvj vjg rctvkgu vq

cfxkug vjgo vjcv kv kpvgpfgf vq fgp{ vjgkt oqvkqp vq egtvkh{ ownvk/uvcvg eqpuwogt rtqvgevkqp cpf

wplwuv gptkejogpv encuugu. dwv vjcv cffkvkqpcn dtkghkpi yqwnf dg pgeguuct{ dghqtg cp{ fgekukqp

eqwnf dg ocfg qp yjgvjgt vq egtvkh{ cp{ ukping/uvcvg encuugu. rctvkewnctn{ vjg ukping/uvcvg

eqpuwogt rtqvgevkqp encuugu0 Vjg Eqwtv vjgtghqtg cumgf vjg rctvkgu vq cfftguu kp vjgkt

uwrrngogpvcn dtkghkpi< *3+ yjgvjgt vjgtg ycu Ðc v{rkecn1cfgswcvg rnckpvkhh hqt gcej uvcvgAÑ= *4+

yjgvjgt Ðvjg tgswktgogpvu wpfgt gcej uvcvgÓu ncy tgictfkpi ocvgtkcnkv{1ecwucvkqp1kplwt{ *cu

fkuvkpev htqo fgegrvkqp+AÑ= cpf *5+ yjgvjgt Ðgxkfgpvkct{ rtqqh ]ycu_ pgeguuct{ hqt rnckpvkhhu vq

uwuvckp vjgkt dwtfgp wpfgt Twng 45*d+*5+AÑ cpf. kh uq. yjgvjgt rnckpvkhhu jcf Ðogv vjgkt dwtfgp vq

ujqy hcevwcn rtgfqokpcpeg dcugf qp vjg Òeqooqp rtqqhÓ ekvgf qp rcig 45 qh vjgkt RqygtRqkpv

rtgugpvcvkqpAÑ *See Qtfgt cv 3. Ugrv0 3:. 423:. GEH Pq0 4220+ Vjg rctvkgu hkngf uwrrngogpvcn

ogoqtcpfc qp Qevqdgt 5. 423:. cpf tgurqpugu qp Qevqdgt 38. 423:0 *See Fghu0Ó Lqkpv Uwrr0 Dt0.
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Qev 5. 423:. GEH Pq0 424 *ÐFghu0Ó Uwrr0 Dt0Ñ+= Rnu0Ó Uwrr0 Dt0. Qev0 5. 423:. GEH Pq0 425=

Fghu0Ó Lqkpv Tgur0 vq Rnu0Ó Uwrr0 Dt0. Qev0 5. 423:. GEH Pq0 426 *ÐFghu0Ó Uwrr0 Tgur0Ñ+= Rnu0Ó

Tgur0 vq Fghu0Ó Uwrr0 Dt0. Qev0 5. 423:. GEH Pq0 427 *ÐRnu0Ó Uwrr0 Tgur0Ñ+0+ Kp vjgkt hktuv hknkpi.

rnckpvkhhu ykvjftgy vjgkt tgswguv vq egtvkh{ ukping/uvcvg eqpuwogt rtqvgevkqp encuugu kp

Eqppgevkewv cpf vjg Fkuvtkev qh Eqnwodkc. ykvjftgy vjgkt tgswguv vq jcxg Dkvvng cpf Vjgku

crrqkpvgf cu encuu tgrtgugpvcvkxgu hqt Knnkpqku. cpf uwdokvvgf cffkvkqpcn fgrqukvkqp vguvkoqp{

htqo vjg tgockpkpi rtqrqugf encuu tgrtgugpvcvkxgu< Gurct¦c cpf Octuj *Ecnkhqtpkc+. Rgnnkvvgtk

*Hnqtkfc+. Nkdgtqx cpf Xncfkoktumk{ *Knnkpqku+. cpf Itkpfgn *Okuuqwtk+0 *See Rnu0Ó Uwrr0 Dt0 cv 3.

34 ( Gzu0 C/H0+

Qp Qevqdgt 46. 423:. vjg Eqwtv jgnf c ugeqpf jgctkpi. hqewukpi gzenwukxgn{ qp vjg hqwt/

tgockpkpi ukping/uvcvg eqpuwogt rtqvgevkqp encuugu0 Vjg rctvkgu citggf fwtkpi vjg Ugrvgodgt 3:.

423: eqphgtgpeg ecnn vjcv vjg fgekukqp yjgvjgt vq egtvkh{ cp{ ukping/uvcvg encuugu ujqwnf dg

tguqnxgf d{ vjku Eqwtv0

CPCN[UKU

Rnckpvkhhu jcxg cumgf vjg Eqwtv vq egtvkh{ gkvjgt vjtgg ownvk/uvcvg encuugu qt hqwt ukping

uvcvg encuugu vq dtkpi eqpuwogt rtqvgevkqp enckou cpf ugxgp ukping/uvcvg encuugu vq dtkpi wplwuv

gptkejogpv enckou cickpuv fghgpfcpvu OeEqtokem cpf Ycn/Octv0 Cu gzrnckpgf jgtgkp. vjg Eqwtv

yknn pqv egtvkh{ cp{ qh vjg rtqrqugf ownvk/uvcvg encuugu0 Pqt yknn kv egtvkh{ vjg Knnkpqku Eqpuwogt

Rtqvgevkqp Encuu qt cp{ qh vjg ukping/uvcvg wplwuv gptkejogpv encuugu0 Jqygxgt. kv yknn egtvkh{ vjg

Ecnkhqtpkc. Hnqtkfc. cpf Okuuqwtk Eqpuwogt Rtqvgevkqp Encuugu0

K0 NGICN UVCPFCTF HQT ENCUU EGTVKHKECVKQP

Hgfgtcn Twng qh Ekxkn Rtqegfwtg 45 iqxgtpu vjg egtvkhkecvkqp qh encuu cevkqpu kp hgfgtcn

eqwtv0 Twng 45*c+ ugvu qwv vjg hqwt ÐrtgtgswkukvguÑ hqt cp{ encuu cevkqp<

*3+ vjg encuu ku uq pwogtqwu vjcv lqkpfgt qh cnn ogodgtu ku kortcevkecdng=
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*4+ vjgtg ctg swguvkqpu qh ncy qt hcev eqooqp vq vjg encuu=

*5+ vjg enckou qt fghgpugu qh vjg tgrtgugpvcvkxg rctvkgu ctg v{rkecn qh vjg enckou qt
fghgpugu qh vjg encuu= cpf

*6+ vjg tgrtgugpvcvkxg rctvkgu yknn hcktn{ cpf cfgswcvgn{ rtqvgev vjg kpvgtguvu qh vjg
encuu0

Hgf0 T0 Ekx0 R0 45*c+0 Vjgug hqwt Ðvjtgujqnf tgswktgogpvuÑ ctg tghgttgf vq cu Ðpwogtqukv{.Ñ

Ðeqooqpcnkv{.Ñ Ðv{rkecnkv{.Ñ cpf Ðcfgswce{ qh tgrtgugpvcvkqp0Ñ In re Lorazepam & Clorazepate 

Antitrust Litig.. 4:; H05f ;:. 328 *F0E0 Ekt0 4224+0

Twng 45*d+ rtqxkfgu vjcv Ð]c_ encuu cevkqp oc{ dg ockpvckpgf kh Twng 45*c+ ku ucvkuhkgf.Ñ

cpf vjg cevkqp oggvu vjg tgswktgogpvu qh gkvjgt Twng45*d+*3+. *d+*4+. qt *d+*5+0 Amchem Prods., 

Inc. v. Windsor. 743 W0U0 7;3. 836 *3;;9+0 Jgtg. rnckpvkhhu uggm egtvkhkecvkqp wpfgt Twng

45*d+*5+. yjkej rgtokvu c encuu cevkqp Ðkh 0 0 0 vjg eqwtv hkpfu vjcv vjg swguvkqpu qh ncy qt hcev

eqooqp vq encuu ogodgtu rtgfqokpcvg qxgt cp{ swguvkqpu chhgevkpi qpn{ kpfkxkfwcn ogodgtu.

cpf vjcv c encuu cevkqp ku uwrgtkqt vq qvjgt cxckncdng ogvjqfu hqt hcktn{ cpf ghhkekgpvn{

cflwfkecvkpi vjg eqpvtqxgtu{0Ñ Hgf0 T0 Ekx0 R0 45*d+*4+0 Vjg hktuv rctv qh vjku etkvgtkqp ku mpqyp

cu ÐrtgfqokpcpegÑ= vjg ugeqpf rctv cu Ðuwrgtkqtkv{0Ñ Amchem.. 743 W0U0 cv 8370 Twng 45*d+*5+

hwtvjgt rtqxkfgu vjcv<

Vjg ocvvgtu rgtvkpgpv vq vjgug hkpfkpiu kpenwfg<

*C+ vjg encuu ogodgtuÓ kpvgtguvu kp kpfkxkfwcnn{ eqpvtqnnkpi vjg rtqugewvkqp qt
fghgpug qh ugrctcvg cevkqpu=

*D+ vjg gzvgpv cpf pcvwtg qh cp{ nkvkicvkqp eqpegtpkpi vjg eqpvtqxgtu{ cntgcf{
dgiwp d{ qt cickpuv encuu ogodgtu=

*E+ vjg fguktcdknkv{ qt wpfguktcdknkv{ qh eqpegpvtcvkpi vjg nkvkicvkqp qh vjg enckou kp
vjg rctvkewnct hqtwo= cpf

*F+ vjg nkmgn{ fkhhkewnvkgu kp ocpcikpi c encuu cevkqp0
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Hgf0 T0 Ekx0 R0 45*d+*5+0

ÐC rctv{ uggmkpi vq ockpvckp c encuu cevkqp Òowuv chhktocvkxgn{ fgoqpuvtcvg jku

eqornkcpegÓ ykvj Twng 450Ñ Comcast Corp. v. Behrend. 78; W0U0 49. 55 *4235+ *swqvkpi Wal-

Mart Stores, Inc. v. Dukes. 786 W0U0 55:. 572 *4233++0 Twng 45 ÐÒfqgu pqv ugv hqtvj c ogtg

rngcfkpi uvcpfctf0ÓÑ Id0 *swqvkpi Wal-Mart. 786 W0U0 cv 572+0 ÐTcvjgt. c rctv{ owuv pqv qpn{ Òdg

rtgrctgf vq rtqxg vjcv vjgtg ctg in fact uwhhkekgpvn{ pwogtqwu rctvkgu. eqooqp swguvkqpu qh ncy

qt hcev.Ó v{rkecnkv{ qh enckou qt fghgpugu. cpf cfgswce{ qh tgrtgugpvcvkqp. cu tgswktgf d{ Twng

45*c+.Ñ dwv Ðowuv cnuq ucvkuh{ vjtqwij gxkfgpvkct{ rtqqh cv ngcuv qpg qh vjg rtqxkukqpu qh Twng

45*d+0Ñ Id0 *swqvkpi Wal-Mart. 786 W0U0 cv 572+0

C eqwtv rtgugpvgf ykvj c oqvkqp hqt encuu egtvkhkecvkqp owuv gpicig kp c Ðtkiqtqwu

cpcn{ukuÑ vq dg egtvckp vjcv vjg tgswktgogpvu qh Twng 45*c+ cpf *d+ ctg ucvkuhkgf. yjkej yknn

htgswgpvn{ pgeguukvcvg nqqmkpi dgjkpf vjg rngcfkpiu cpf ikxkpi uqog eqpukfgtcvkqp vq vjg ogtkvu

qh rnckpvkhhuÓ wpfgtn{kpi enckou0 Comcast. 78; W0U0 cv 550 Yjkng c eqwtvÓu Ðencuu/egtvkhkecvkqp

cpcn{uku owuv dg tkiqtqwu cpf oc{ gpvckn uqog qxgtncr ykvj vjg ogtkvu qh vjg rnckpvkhhÓu

wpfgtn{kpi encko. Twng 45 itcpvu eqwtvu pq nkegpug vq gpicig kp htgg/tcpikpi ogtkvu kpswktkgu cv

vjg egtvkhkecvkqp uvcig0Ñ Amgen Inc. v. Conn. Ret. Plans & Trust Funds. 78: W0U0 677. 687/88

*4235+0 ÐOgtkvu swguvkqpu oc{ dg eqpukfgtgf vq vjg gzvgpvÎdwv qpn{ vq vjg gzvgpvÎvjcv vjg{ ctg

tgngxcpv vq fgvgtokpkpi yjgvjgt vjg Twng 45 rtgtgswkukvgu hqt encuu egtvkhkecvkqp ctg ucvkuhkgf0Ñ

Id. cv 6880 Wnvkocvgn{. Ð]c_ fkuvtkev eqwtv gzgtekugu dtqcf fkuetgvkqp kp fgekfkpi yjgvjgt vq rgtokv

c ecug vq rtqeggf cu c encuu cevkqp0Ñ Hartman v. Duffey. 3; H05f 367;. 3693 *F0E0 Ekt0 3;;6+0

Kp c ownvkfkuvtkev nkvkicvkqp. vjg OFN vtcpuhgtgg eqwtv owuv crrn{ vjg ncy qh kvu qyp

ektewkv yjgp cpcn{¦kpi swguvkqpu qh hgfgtcn ncy0 See In re Korean Air Lines Disaster of Sept. 1, 

1983. :4; H04f 3393. 3396 *F0E0 Ekt0 3;:9+. aff’d sub nom. Chan v. Korean Air Lines, Ltd.. 6;2
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W0U0 344 *3;:;+= Ownvkfkuvtkev Nkvki0 Ocp0 ¸ ;<3:0 Vjku rtkpekrng gzvgpfu vq kpvgtrtgvcvkqpu qh

Twng 450 See, e.g.. In re Yasmin & Yaz (Drospirenone) Mktg., Sales Practices & Prod. Liab. 

Litig.. Pq0 5<2;/ex/42223. 4234 YN :87263. cv ,; *U0F0 Knn0 Oct0 35. 4234+ *crrn{kpi Ugxgpvj

Ektewkv rtgegfgpv vq encuu egtvkhkecvkqp oqvkqp kp OFN+= In re Toys “R” Us-Delaware, Inc.-Fair 

& Accurate Credit Transactions Act (FACTA) Litig.. Pq0 28/ex/2:385. 4232 YN 7293295. cv

,4/6 *E0F0 Ecn0 Cwi0 39. 4232+ *crrn{kpi Pkpvj Ektewkv rtgegfgpv vq encuu egtvkhkecvkqp oqvkqp kp

OFN+0 Cnuq. vjg rctvkgu jgtg citgg vjcv vjg F0E0 EktewkvÓu Twng 45 rtgegfgpv crrnkgu vq vjg encuu

egtvkhkecvkqp oqvkqp0 *See JtÓi Vt0 cv 8. 65. Qev0 46. 423:. GEH Pq0 433 *Ð3214613: Vt0Ñ+0+0

Jqygxgt. kp vjg cdugpeg qh eqpvtqnnkpi rtgegfgpv. Ðvjg ncy qh c vtcpuhgtqt hqtwo qp c

hgfgtcn swguvkqp 0 0 0 ogtkvu enqug eqpukfgtcvkqp. dwv ]kv_ fqgu pqv jcxg uvctg fgekuku ghhgev kp c

vtcpuhgtgg hqtwo ukvwcvgf kp cpqvjgt ektewkv0Ñ See In re Korean Air Lines Disaster. :4; H04f cv

33980 Hqt. cu jgnf d{ vjg F0E0 Ektewkv<

]K_p vjg eqpvgzv qh 4: W0U0E0 ¸ 3629. c uvcvwvg cwvjqtk¦kpi vtcpuhgtu qpn{ hqt
rtgvtkcn rwtrqugu. yg ctg rgtuwcfgf d{ vjqwijvhwn eqoogpvct{ vjcv vjg vtcpuhgtgg
eqwtv ]ujqwnf_ dg htgg vq fgekfg c hgfgtcn encko kp vjg ocppgt kv xkgyu cu eqttgev
ykvjqwv fghgttkpi vq vjg kpvgtrtgvcvkqp qh vjg vtcpuhgtqt ektewkv0

Id. cv 3396065

65 Vjgp/Ektewkv Lwfig Twvj Dcfgt Ikpudwti gzrnckpgf<
Crrn{kpi fkxgtigpv kpvgtrtgvcvkqpu qh vjg iqxgtpkpi hgfgtcn ncy vq rnckpvkhhu.
fgrgpfkpi uqngn{ wrqp yjgtg vjg{ kpkvkcnn{ hkngf uwkv. yqwnf uwtgn{ tgfweg vjg
ghhkekgpekgu cejkgxcdng vjtqwij eqpuqnkfcvgf rtgrctcvqt{ rtqeggfkpiu0 Kpfggf.
dgecwug vjgtg ku wnvkocvgn{ c ukping rtqrgt kpvgtrtgvcvkqp qh hgfgtcn ncy. vjg
cvvgorv vq cuegtvckp cpf crrn{ fkxgtug ektewkv kpvgtrtgvcvkqpu ukownvcpgqwun{ ku
kpjgtgpvn{ ugnh/eqpvtcfkevqt{0 Qwt u{uvgo eqpvgorncvgu fkhhgtgpegu dgvyggp
fkhhgtgpv uvcvguÓ ncyu= vjwu c ownvkfkuvtkev lwfig cumgf vq crrn{ fkxgtigpv uvcvg
rqukvkqpu qp c rqkpv qh ncy yqwnf hceg c eqjgtgpv. kh uqogvkogu fkhhkewnv. vcum0
Dwv kv ku nqikecnn{ kpeqpukuvgpv vq tgswktg qpg lwfig vq crrn{ ukownvcpgqwun{
fkhhgtgpv cpf eqphnkevkpi kpvgtrtgvcvkqpu qh yjcv ku uwrrqugf vq dg c wpkvct{ hgfgtcn
ncy0

In re Korean Air Lines Disaster. :4; H04f cv 3397/980
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KK0 OWNVK/UVCVG ENCUUGU

Rnckpvkhhu uggm egtvkhkecvkqp qh vjtgg ownvk/uvcvg encuugu0 Fghgpfcpvu qrrqug egtvkhkecvkqp

qp c pwodgt qh itqwpfu. dwv dgecwug vjg Eqwtv citggu vjcv rnckpvkhhu jcxg pqv ogv vjgkt dwtfgp

wpfgt Twng 45*d+*5+ vq ujqy vjcv eqooqp kuuwgu qh ncy rtgfqokpcvg. kv yknn nkokv kvu fkuewuukqp

vq vjcv kuuwg0

Vjg rtgfqokpcpeg rtqpi qh Twng 45*d+*5+ rgtokvu c encuu cevkqp Ðkh 0 0 0 vjg eqwtv hkpfu

vjcv vjg swguvkqpu qh ncy qt hcev eqooqp vq encuu ogodgtu rtgfqokpcvg qxgt cp{ swguvkqpu

chhgevkpi qpn{ kpfkxkfwcn ogodgtu0Ñ Hgf0 T0 Ekx0 R0 45*d+*5+0 Vq ucvkuh{ vjku tgswktgogpv hqt c

rtqrqugf ownvk/uvcvg encuu. oqxcpvu owuv Ðetgfkvcdn{ fgoqpuvtcvg. vjtqwij cp Ògzvgpukxg

cpcn{ukuÓ qh uvcvg ncy xctkcpegu. Òvjcv encuu egtvkhkecvkqp fqgu pqv rtgugpv kpuwrgtcdng qduvcengu0ÓÑ

Walsh v. Ford Motor Co.. :29 H04f 3222. 3239 *F0E0 Ekt0 3;:8+ *swqvkpi In re School Asbestos 

Litig.. 9:; H04f ;;8. 3232 *5f Ekt0 3;:8++0 Qt. kp qvjgt yqtfu. enckou ctkukpi wpfgt fkhhgtgpv

uvcvguÓ ncyu ecp dg ÐitqwrgfÑ kpvq c ukping encuu qpn{ kh vjg{ eqpvckp Ðmaterially kfgpvkecn ngicn

uvcpfctfu0Ñ Klay v. Humana, Inc.. 5:4 H05f 3463. 3484 *33vj Ekt0 4226+. abrogated in part on 

other grounds by Bridge v. Phx. Bond & Indem. Co.. 775 W0U0 85; *422:+= see also Grandalski v. 

Quest Diagnostics Inc.. 989 H05f 397. 3:5 *5f Ekt0 4236+ *Ðitqwrkpi. kp igpgtcn. oc{ dg c

rgtokuukdng crrtqcej vq pcvkqpykfg encuu cevkqp nkvkicvkqp.Ñ dwv Ðrnckpvkhhu hceg c ukipkhkecpv

dwtfgp vq fgoqpuvtcvg vjcv itqwrkpi ku c yqtmcdng uqnwvkqpÑ+= 3 OeNcwijnkp qp Encuu Cevkqpu

¸ 7<68 *37vj gf0+ *ÐKh vjgtg ku pq vtwg eqphnkev dgvyggp qt coqpi vjg uwduvcpvkxg ncyu qh vjg

tgngxcpv uvcvgu. vjg pggf vq crrn{ ownvkrng uvcvg ncyu yknn pqv fghgcv c rtgfqokpcpeg hkpfkpi0Ñ+

Vjg dwtfgp qh ujqykpi Ðitqwrcdknkv{Ñ Ðtguvu uswctgn{ ykvj vjg rnckpvkhhu0Ñ Klay. 5:4 H05f

cv 3484 *ekvkpi Walsh. :29 H04f cv 3239+= see also Langan v. Johnson & Johnson Consumer 

Cos.. :;9 H05f ::. ;8/;9 *4f Ekt0 423:+ *Ðvjg rctv{ uggmkpi egtvkhkecvkqp jcu vjg wnvkocvg dwtfgp

vq fgoqpuvtcvg vjcv cp{ xctkcvkqpu kp tgngxcpv uvcvg ncyu fq pqv rtgfqokpcvg qxgt vjg
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ukoknctkvkguÑ+0 Ð]V_jg etwekcn kpswkt{ ku pqv yjgvjgt vjg ncyu qh ownvkrng lwtkufkevkqpu ctg

kornkecvgf. dwv yjgvjgt vjqug ncyu fkhhgt kp c ocvgtkcn ocppgt vjcv rtgenwfgu vjg rtgfqokpcpeg

qh eqooqp kuuwgu0Ñ In re U.S. Foodservice Inc. Pricing Litig.. 94; H05f 32:. 349 *4f Ekt0 4235+0

Eqwtvu ecp cnnqy uwdencuukpi qp oqvkqp qt sua sponte. dwv ctg wpfgt pq qdnkicvkqp vq fq uq. cpf

vjg dwtfgp tgockpu qp vjg rctv{ uggmkpi egtvkhkecvkqp0 5 Pgydgti qp Encuu Cevkqpu ¸ 9<52 *7vj

gf0+0

Kp eqpukfgtkpi yjgvjgt vq egtvkh{ c ownvk/uvcvg encuu. kv ku vjg vtkcn eqwtvÓu lqd vq etkvkecnn{

eqpukfgt xctkcvkqpu kp uvcvg ncy0 See, e.g.. Sacred Heart Health Sys., Inc. v. Humana Military 

Healthcare Servs., Inc.. 823 H05f 337;. 33:2 *33vj Ekt0 4232++0 Vjg kpswkt{ Ðdgikpu. qh eqwtug.

ykvj vjg gngogpvu qh vjg wpfgtn{kpi ecwug qh cevkqp0Ñ Erica P. John Fund, Inc. v. Halliburton 

Co.. 785 W0U0 :26. :2; *4233+0 Cp{ xctkcvkqpu kp uvcvg eqwtvuÓ kpvgtrtgvcvkqpu qh hcekcnn{ ukoknct

gngogpvu yknn cnuq dg tgngxcpv0 See, e.g.. Mazza v. Am. Honda Motor Co.. 888 H05f 7:3. 7;3 *;vj

Ekt0 4234+ *ÐEqpuwogt rtqvgevkqp ncyu ctg c etgcvwtg qh vjg uvcvg kp yjkej vjg{ ctg hcujkqpgf0

Vjg{ oc{ korqug qt pqv korqug nkcdknkv{ fgrgpfkpi qp rqnke{ ejqkegu ocfg d{ uvcvg ngikuncvwtgu

qt. kh ngikuncvqtu nghv c icr qt codkiwkv{. d{ uvcvg uwrtgog eqwtvu0Ñ+0 Vjg cdugpeg qh cp{ engct

kpvgtrtgvcvkqp qh cp gngogpv oc{ cnuq dg ocvgtkcn dgecwug Ðgcej uvcvg owuv fgekfg hqt kvugnh jqy

vq tguqnxg ]_ wpcpuygtgf swguvkqpu cdqwv vjg ueqrg cpf gxkfgpvkct{ tgswktgogpvu pggfgf vq

guvcdnkuj ]vjcv gngogpv_0Ñ Mullins v. Premier Nutrition Corp.. Pq0 35/ex/23493. 4238 YN

5662822. cv ,7 *P0F0 Ecn0 Lwpg 42. 4238+= see also In re Bisphenol-A (BPA) Polycarbonate 

Plastic Prods. Liab. Litig.. 498 H0T0F0 558. 564 *Y0F0 Oq0 4233+ *rtqxkfkpi c Ðucornkpi qh vjg

ngicn fkurwvgu vjcv vjg Eqwtv ku wpcdng vq tguqnxg ykvjqwv fgnxkpi kpvq c ngicn kpswkt{ oqtg

gzvgpukxg vjcp jcu dggp rtqxkfgf d{ vjg rctvkgu kp qtfgt vq cuegtvckp *qt rtgfkev+ vjg jqnfkpiu qh

vjg jkijguv eqwtvu kp vjgug lwtkufkevkqpuÑ+0
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Yjgvjgt xctkcvkqpu kp gngogpvu qt kpvgtrtgvcvkqpu ctg ocvgtkcn yknn fgrgpf qp vjg gzvgpv

cpf pcvwtg qh cp{ xctkcvkqpu. rnckpvkhhuÓ vjgqt{ qh nkcdknkv{. cpf vjg hcevwcn tgeqtf066 See, e.g..

Grandalski. 989 H05f cv 3:6 *rnckpvkhhu hckngf vq rtqxkfg Ðcpcn{uku fguetkdkpi jqy vjg itqwrgf

uvcvg ncyu okijv crrn{ vq vjg hcevu qh vjku ecugÑ+= In re Pharm. Indus. Average Wholesale Price 

Litig.. 474 H0T0F0 :5. ;;/322 *F0 Ocuu0 422:+ *eqpukfgtkpi yjgvjgt xctkcvkqpu kp uekgpvgt

tgswktgogpvu coqpi uvcvguÓ wphckt vtcfg rtcevkeg uvcvwvgu ygtg ocvgtkcn Ð]k_p vjg eqpvgzv qh

rnckpvkhhuÓ vjgqt{ kp vjku ecugÑ+= In re Telectronics Pacing Sys., Inc.. 394 H0T0F0 493. 4;4 *U0F0

Qjkq 3;;9+ *eqwtv ujqwnf Ðfgvgtokpg yjgvjgt vjg xctkcvkqpu ctg ukipkhkecpv cpf yjgvjgt vjg{ ctg

ocvgtkcn vq vjg kuuwgu eqpvguvgf kp vjg ecugÑ+0

C ÐÒukping fkhhgtgpegÓ ]coqpi_ vjg ]u_vcvg ncyu iqxgtpkpi rnckpvkhhuÓ enckou ku pqv

pgeguuctkn{ c uwduvcpvkcn fkhhgtgpeg.Ñ dwv Ð]e_qwtvu owuv gzgtekug ectg 0 0 0 kp qtfgt vq fgvgtokpg

yjgvjgt cp{ eqphnkevu kp iqxgtpkpi ncy yknn qxgtyjgno vjg cdknkv{ qh vjg vtkgt qh hcev

ogcpkpihwnn{ vq cfxcpeg vjg nkvkicvkqp vjtqwij encuu]/_ykfg rtqqh0Ñ Hughes v. Ester C Co.. 539

H0T0F0 555. 574 *G0F0P0[0 4238+ *swqvkpi Rodriguez v. It's Just Lunch, Intern.. 522 H0T0F0 347.

362 *U0F0P0[0 4236+ cpf vjgp swqvkpi Johnson v. Nextel Commc’ns Inc.. 9:2 H05f 34:. 363 *4f

Ekt0 4237+0 ÐGxgp fkhhgtgpegu kp uvcvg ncyu vjcv coqwpv vq ÒpwcpeguÓ ]oc{_ uwhhkeg vq ocmg

ownvkuvcvg encuugu kpcrrtqrtkcvg0Ñ Marshall v. H & R Block Tax Servs., Inc.. 492 H0T0F0 622. 629

*U0F0 Knn0 4232+ *swqvkpi In re Rhone–Poulenc Rorer Inc.. 73 H05f 34;5. 3522 *9vj Ekt03;;7++0

Hkpcnn{. rnckpvkhhu uggmkpi egtvkhkecvkqp qh c ownvk/uvcvg encuu Ðdgct]_ vjg dwtfgp qh

fgoqpuvtcvkpi Òc uwkvcdng cpf tgcnkuvke rncp hqt vtkcn qh vjg encuu enckou0ÓÑ Zinser v. Accufix 

66 Vjg Eqwtv fqgu pqv citgg. cu fghgpfcpvu crrgct vq uwiiguv. vjcv dgecwug uq ocp{ eqwtvu jcxg
fgpkgf egtvkhkecvkqp qh ownvk/uvcvg eqpuwogt rtqvgevkqp cpf wplwuv gptkejogpv encuugu. vjg dwtfgp
ku guugpvkcnn{ kpuwtoqwpvcdng0 *See OeEqtokemÓu Qrr0 cv 48/49. 5:/5; ( Gzu0 4;/52 *Vcdngu qh
Ecugu+0+
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Research Inst., Inc.. 475 H05f 33:2. 33:; *;vj Ekt0+. opinion amended on denial of reh’g. 495

H05f 3488 *;vj Ekt0 4223+0 ÐKh oqtg vjcp c hgy qh vjg ]uvcvg_ ncyu 0 0 0 fkhhgt. ]c eqwtv_ yqwnf hceg

cp korquukdng vcum qh kpuvtwevkpi lwt{ qp tgngxcpv ncy0Ñ In re Am. Med. Sys., Inc..97 H05f 328;.

32:7 *8vj Ekt0 3;;8+0 Kp vjg gpf. Ðegtvkh{kpi ownvkuvcvg qt pcvkqpykfg encuugu ku pqv ecvgiqtkecnn{

rtqjkdkvgf.Ñ dwv Ðencuu egtvkhkecvkqp cpcn{uku ku pgeguuctkn{ eqpvgzvwcn0Ñ In re 100% Grated 

Parmesan Cheese Mktg. & Sales Practices Litig.. 56: H0 Uwrr0 5f 9;9. :34 *P0F0 Knn0 423:+0 Vjg

wnvkocvg vguv hqt ownvk/uvcvg encuu egtvkhkecvkqp ku yjgvjgt vjg tgngxcpv uvcvgu Ðguvcdnkuj c nctig

pwodgt qh fkhhgtgpv ngicn uvcpfctfu iqxgtpkpi c rctvkewnct encko0Ñ 3 OeNcwijnkp qp Encuu

Cevkqpu ¸ 7<68067

C0 Ownvk/Uvcvg Eqpuwogt Rtqvgevkqp Encuu qh Vygpv{ Lwtkufkevkqpu

Rnckpvkhhu uggm egtvkhkecvkqp qh c ukping ownvk/uvcvg eqpuwogt rtqvgevkqp encuu eqxgtkpi 42

lwtkufkevkqpu< vjg Eqpuwogt Rtqvgevkqp Ownvk/Uvcvg Encuu0 Vjg{ ctiwg vjcv vjg eqpuwogt

rtqvgevkqp uvcvwvgu kp vjgug 42 lwtkufkevkqpu *Ctmcpucu. Ecnkhqtpkc. Eqnqtcfq. Eqppgevkewv.

Fgncyctg. Fkuvtkev qh Eqnwodkc. Hnqtkfc. Kfcjq. Knnkpqku. Kqyc. Ocuucejwugvvu. Okejkicp.

Okppguqvc. Okuuqwtk. Pgy Jcorujktg. Pgy Lgtug{. Pgy Ogzkeq. Pgy [qtm. Pqtvj Fcmqvc. cpf

Ycujkpivqp+ ecp dg itqwrgf kpvq qpg encuu dgecwug vjg{ eqpvckp vjg hqnnqykpi Ðeqooqp

67 Cp korqtvcpv ecxgcv vq vjku igpgtcn rtkpekrng ku vjcv eqwtvu vgpf vq dg Ðoqtg tgegrvkxg vq
egtvkhkecvkqp qh ownvkuvcvg ugvvngogpv encuugu0Ñ 9CC Hgf0 Rtce0 ( Rtqe0 Ekx0 ¸ 39:203 *5f gf0+=
see Amchem. 743 W0U0 cv 842 *ÐEqphtqpvgf ykvj c tgswguv hqt ugvvngogpv/qpn{ encuu egtvkhkecvkqp.
c fkuvtkev eqwtv pggf pqv kpswktg yjgvjgt vjg ecug. kh vtkgf. yqwnf rtgugpv kpvtcevcdng ocpcigogpv
rtqdngou. hqt vjg rtqrqucn ku vjcv vjgtg dg pq vtkcn0 Dwv qvjgt urgekhkecvkqpu qh vjg TwngÏvjqug
fgukipgf vq rtqvgev cdugpvggu d{ dnqemkpi wpycttcpvgf qt qxgtdtqcf encuu fghkpkvkqpuÏfgocpf
wpfknwvgf. gxgp jgkijvgpgf. cvvgpvkqp kp vjg ugvvngogpv eqpvgzv0Ñ+= In re Hyundai & Kia Fuel 

Econ. Litig.. ;48 H05f 75;. 778/79 *;vj Ekt0 423;+ *gp dcpe+ *ÐVjg etkvgtkc hqt encuu egtvkhkecvkqp
ctg crrnkgf fkhhgtgpvn{ kp nkvkicvkqp encuugu cpf ugvvngogpv encuugu0 Kp fgekfkpi yjgvjgt vq egtvkh{ c
nkvkicvkqp encuu. c fkuvtkev eqwtv owuv dg eqpegtpgf ykvj ocpcigcdknkv{ cv vtkcn0 Jqygxgt. uwej
ocpcigcdknkv{ ku pqv c eqpegtp kp egtvkh{kpi c ugvvngogpv encuu yjgtg. d{ fghkpkvkqp. vjgtg yknn dg
pq vtkcnÑ+= In re Mexico Money Transfer Litig.. 489 H05f 965. 969 *9vj Ekt0 4223+ *ÐIkxgp vjg
ugvvngogpv. pq qpg pggf ftcy hkpg nkpgu coqpi uvcvg/ncy vjgqtkgu qh tgnkgh0Ñ+0
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gngogpvu qh rtqqhÑ< *3+ Ð]f_ghgpfcpv*u+ gpicigf kp cp cev qt rtcevkeg rtqjkdkvgf d{ uvcvg uvcvwvgÑ=

*4+ Ð]r_nckpvkhhu uwhhgtgf fcocigÑ= cpf *5+ Ðvjg ejcnngpigf cev qt rtcevkeg ecwugf vjcv fcocig0Ñ

*Rnu0Ó Ogo0 cv 4:0+ Kp cffkvkqp. vjg{ eqpvgpf vjcv gcej ncy Ðrtqxkfgu c rtkxcvg tkijv qh cevkqp vq

eqpuwogtu.Ñ Ðwvknk¦gu qdlgevkxg *tcvjgt vjcp uwdlgevkxg+ uvcpfctfu hqt fgegrvkqp.Ñ Ðkorngogpvu

vjg igpgtcn ngicn tgswktgogpv vjcv vjg fcocig ycu rtqzkocvgn{ ecwugf d{ vjg ejcnngpigf

eqpfwev.Ñ cpf Ðfqgu pqv tgswktg kpfkxkfwcn tgnkcpeg0Ñ *Id. cv 52= see also Rnu0Ó Gzu0 35. 37/390+

Vjwu. rnckpvkhhu rtqrqug vjcv encuuykfg nkcdknkv{ eqwnf dg fgvgtokpgf d{ cumkpi c lwt{ vjgug hqwt

swguvkqpu<

Fq {qw hkpf d{ c rtgrqpfgtcpeg qh vjg gxkfgpeg vjg hqnnqykpi<

*3+ Fkf Fghgpfcpv gpicig kp c fgegrvkxg dwukpguu cev qt rtcevkegA

*4+ Fkf Fghgpfcpv gpicig kp cp wphckt dwukpguu cev qt rtcevkegA

*5+ Fkf Fghgpfcpv ocmg tgrtgugpvcvkqpu vjcv c iqqf jcu swcpvkvkgu vjcv kv fqgu pqv
jcxgA

*6+ Fkf FghgpfcpvÓu eqpfwev ecwug Rnckpvkhhu cpf vjg Encuu vq nqug oqpg{A

*Rnu0Ó Gz0 430+

Fghgpfcpvu eqwpvgt vjcv rnckpvkhhu jcxg itquun{ qxgtukornkhkgf ocvvgtu d{ Ðkipqtkpi

pwogtqwu ocvgtkcn uvcvg/d{/uvcvg xctkcvkqpu.Ñ kpenwfkpi Ðxct{kpi fguetkrvkqpu qh ÒfgegrvkxgÓ qt

ÒwphcktÓ eqpfwev.Ñ vjg fkhhgtkpi tgswktgogpvu cu vq uekgpvgt. ocvgtkcnkv{. ecwucvkqp. kplwt{. cpf

tgnkcpeg. vjg pggf kp uqog uvcvgu hqt ujqykpi c rwdnke korcev qt kpvgtguv cpf hqt rtqxkfkpi pqvkeg.

cpf vjg fkhhgtgpegu coqpi uvcvgu kp cxckncdng tgogfkgu0 *See OeEqtokemÓu Qrr0 cv 48/560+

Cnvjqwij vjg Eqwtv fqgu pqv cfqrv cnn qh fghgpfcpvuÓ etkvkekuou. kv fqgu citgg vjcv vjgtg

ctg ocvgtkcn xctkcvkqpu coqpi vjg 42 eqpuwogt rtqvgevkqp uvcvwvgu vjcv rtgenwfg egtvkhkecvkqp qh

vjg rtqrqugf ownvk/uvcvg encuu0 Vjg oquv ukipkhkecpv qh vjgug xctkcvkqpu kpxqnxg fkhhgtgpegu kp vjg

dwtfgp qh rtqqh= uekgpvgt tgswktgogpvu= fghkpkvkqpu qh fgegrvkqp. kp rctvkewnct yjgvjgt vjgtg ku c
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ocvgtkcnkv{ eqorqpgpv cpf. kh uq. jqy kv ku fghkpgf= cpf vjg tgswktgogpvu hqt rtqxkpi ecwucvkqp

cpf kplwt{0

Burden of proof< RnckpvkhhuÓ rtqrqugf lwt{ kpuvtwevkqpu wug c Ðrtgrqpfgtcpeg qh vjg

gxkfgpegÑ uvcpfctf. dwv cv ngcuv vjg Fkuvtkev qh Eqnwodkc tgswktgu c jkijgt dwtfgp qh rtqqh *engct

cpf eqpxkpekpi gxkfgpeg+ vq rtqxg c eqpuwogt rtqvgevkqp xkqncvkqp0 See F0E0 Uvf0 Ekx0 Lwt{

Kpuvt0 Pq0 42/33 *4229 gf0 tgx0+0 Ceeqtfkpin{. c ukping lwt{ kpuvtwevkqp qp dwtfgp qh rtqqh eqwnf

pqv dg wugf hqt vjg rtqrqugf ownvk/uvcvg encuu0

Scienter< RnckpvkhhuÓ rtqrqugf lwt{ kpuvtwevkqpu fq pqv kpenwfg c uekgpvgt tgswktgogpv.

cnvjqwij uekgpvgt tgswktgogpvu xct{ coqpi vjg 42 lwtkufkevkqpu0 Yjkng vjgtg ctg uvcvgu kp vjg

rtqrqugf encuu vjcv jcxg pq uekgpvgt tgswktgogpv. g0i0. Ecnkhqtpkc. Eqppgevkewv. vjg Fkuvtkev qh

Eqnwodkc. Hnqtkfc. Ocuucejwugvvu. Pgy [qtm. cpf Ycujkpivqp *see OeEqtokemÓu Qrr0 cv 53+.

vjgtg ctg cnuq uvcvgu. kpenwfkpi Knnkpqku. Kqyc. Okppguqvc. cpf Pqtvj Fcmqvc. yjkej tgswktg rtqqh

vjcv c fghgpfcpv kpvgpfgf eqpuwogtu vq tgn{ qp vjg cnngigfn{ fgegrvkxg eqpfwev0 See De Bouse v. 

Bayer AG. ;44 P0G04f 52;. 535 *Knn0 422;+= McKee v. Isle of Capri Casinos, Inc.. :86 P0Y04f

73:. 754 *Kqyc 4237+ *ekvkpi Kqyc Eqfg Cpp0 ¸ 936J05+= Graphic Commc’ns Local 1B Health & 

Welfare Fund “A” v. CVS Caremark Corp.. :72 P0Y04f 8:4. 8;6 *Okpp0 4236+ *ekvkpi Okpp0

Uvcv0 Cpp0 ¸ 547H08;+= P0F0 Egpv0 Eqfg Cpp0 ¸ 73/37/240

Fkhhgtgpegu kp uekgpvgt ctg igpgtcnn{ ocvgtkcn dgecwug Ð]k_p ecugu yjgtg c fghgpfcpv cevgf

ykvjqwv uekgpvgt. c uekgpvgt tgswktgogpv yknn urgnn vjg fkhhgtgpeg dgvyggp vjg uweeguu cpf hcknwtg

qh c encko0Ñ See, e.g.. Mazza. 888 H05f cv 7;30 Jgtg. rnckpvkhhu fq pqv fkurwvg vjcv vjgtg ctg

xctkcvkqpu kp uekgpvgt tgswktgogpvu. dwv vjg{ cuugtv vjcv vjg xctkcvkqpu ctg ÐkoocvgtkcnÑ dgecwug

vjg{ rncp vq Ðwug eqooqp gxkfgpeg vq rtqxg vjcv Fghgpfcpvu cevgf ykvj eqorngvg mpqyngfig0Ñ

*Rnu0Ó OeEqtokem Tgrn{ cv 390+ RnckpvkhhuÓ tgurqpug. vjqwij. fqgu pqv hwnn{ cfftguu vjg rtqdngo
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rqugf d{ xctkcvkqpu kp uekgpvgt tgswktgogpvu0 Hktuv. vjg{ fq pqv gzrnckp yj{ rtqxkpi vjcv

fghgpfcpvu cevgf Ðykvj eqorngvg mpqyngfigÑ ku vjg ucog cu rtqxkpi vjg{ cevgf ykvj vjg kpvgpv

vjcv qvjgtu yqwnf tgn{ qp vjg fgegrvkqp0 Ugeqpf. kh nkcdknkv{ ku rtgokugf qp c lwt{ hkpfkpi vjcv

fghgpfcpvu cevgf ykvj c egtvckp ngxgn qh kpvgpv. dwv vjg lwt{ hcknu vq hkpf vjcv kpvgpv. tgeqxgt{

yqwnf dg rtgenwfgf hqt cnn encuu ogodgtu. gxgp vjqug kp vjg uvcvgu vjcv fq pqv tgswktg cp{

ujqykpi qh uekgpvgt0 Ceeqtfkpin{. c ukping lwt{ kpuvtwevkqp qp uekgpvgt eqwnf pqv dg wugf hqt vjg

rtqrqugf ownvk/uvcvg encuu0

Definition of Deception< Cnvjqwij gxgt{ uvcvgÓu eqpuwogt rtqvgevkqp uvcvwvg rtqjkdkvu

fgegrvkxg cevu. vjg{ fq pqv wvknk¦g c wpkhqto fghkpkvkqp qh fgegrvkqp0 Vjg oquv qdxkqwu

fkhhgtgpeg ku vjcv uqog uvcvgu tgswktg vjcv vjg fgegrvkxg cev dg Ðocvgtkcn.Ñ yjkng qvjgtu qpn{

tgswktg vjcv vjg fgegrvkxg cev jcxg vjg ecrcekv{ qt vgpfgpe{ vq fgegkxg0 Hqt gzcorng. kp

Eqppgevkewv. Ðvjg okungcfkpi tgrtgugpvcvkqp 0 0 0 qt rtcevkeg owuv dg ocvgtkcn Î vjcv ku. nkmgn{ vq

chhgev eqpuwogt fgekukqpu qt eqpfwev0Ñ Eqpp0 Lwfkekcn Dtcpej Ekxkn Lwt{ Kpuvt0 704佻90 Dwv kp

Pgy Jcorujktg. c ÐÒfgegrvkxgÓ cev qt rtcevkeg ku ukorn{ qpg vjcv jcu vjg ecrcekv{ vq fgegkxg0Ñ

Fowler v. O’Hara. Pq0 43:4237/ex/2332;. 4238 YN ;359338 *P0J0 Uwrgt0+ *lwt{ kpuvtwevkqpu+

*Fge0 44. 4238+0

Rnckpvkhhu fkf pqv kpkvkcnn{ cempqyngfig vjku fkhhgtgpeg. dwv vjg{ pqy uwiiguv vjcv vjku

xctkcvkqp ecp dg ceeqooqfcvgf ykvjkp c ukping ownvk/uvcvg encuu d{ cumkpi vjg lwt{ vyq

swguvkqpu< *3+ ÐYcu vjg uk¦g qh vjg dncem rgrrgt vkp material to a reasonable consumer’s 

decision to purchase vjg rgrrgt rtqfwevAÑ cpf *4+ ÐFkf vjg uk¦g qh vjg dncem rgrrgt vkp jcxg vjg

capacity or tendency to deceive consumersAÑ *Rnu0Ó Rqygtrqkpv Rtgugpvcvkqp cv 42. GEH Pq0

3;:/3 *ÐRqygtrqkpvÑ+ *gorjcuku cffgf+0+ Ceeqtfkpi vq rnckpvkhhu. gkijv uvcvgu yqwnf dg eqxgtgf

d{ vjg hktuv swguvkqp cpf vygnxg uvcvgu yqwnf dg eqxgtgf d{ vjg ugeqpf0 *See id0+ Dwv rnckpvkhhu
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jcxg hckngf vq guvcdnkuj vjcv vjgug vyq swguvkqpu hwnn{ ceeqwpv hqt vjg cnn vjg rqvgpvkcn fkhhgtgpegu

kp vjg uvcvguÓ fghkpkvkqpu qh fgegrvkqp0 Hqt gzcorng. coqpi vjg Ðocvgtkcnkv{Ñ uvcvgu< Eqppgevkewv

ncy fghkpgu Ðocvgtkcnkv{Ñ cu Ðnkmgn{ vq chhgev eqpuwogt fgekukqpu qt eqpfwev.Ñ Eqpp0 Lwfkekcn

Dtcpej Ekxkn Lwt{ Kpuvt0 704佻9= kp vjg Fkuvtkev qh Eqnwodkc c hcev ku eqpukfgtgf vq dg ocvgtkcn kh Ðc

tgcuqpcdng ocp qt yqocp yqwnf cvvcej korqtvcpeg vq kvu gzkuvgpeg qt pqpgzkuvgpeg kp

fgvgtokpkpi jku qt jgt ejqkeg qh cevkqp kp vjg vtcpucevkqp kp swguvkqp. Saucier v. Countrywide 

Home Loans. 86 C05f 64:. 664 *F0E0 4235+= cpf kp Okejkicp Ðc ocvgtkcn hcev 0 0 0 ]ku_ qpg vjcv ku

korqtvcpv vq vjg vtcpucevkqp qt chhgevu c eqpuwogtÓu fgekukqp vq gpvgt kpvq c vtcpucevkqp.Ñ Laura v. 

DaimlerChrysler Corp.. 933 P0Y04f 9;4. 9;6 *Okej0 Ev0 Crr0 4228+ *swqvkpi Zine v. Chrysler 

Corp.. 822 P0Y04f 5:6. 5;: *Okej0 Ev0 Crr0 3;;;++0 Cu hqt vjg Ðecrcekv{ qt vgpfgpe{ vq

fgegkxgÑ uvcvgu< kp Ctmcpucu. c rnckpvkhh Ðpggf qpn{ rtqxg vjcv vjg fghgpfcpv gpicigf kp c

rtcevkeg vjcv jcu vjg ecrcekv{ vq fgegkxg c tgcuqpcdng eqpuwogt.Ñ City of Clinton v. Pilgrim’s 

Pride Corp.. 854 H05f 36:. 378 *7vj Ekt0 4232+= kp Ocuucejwugvvu. cp cev ku fgegrvkxg Ðkh kv eqwnf

tgcuqpcdn{ dg hqwpf vq jcxg ecwugf c rgtuqp vq cev fkhhgtgpvn{ htqo vjg yc{ jg qvjgtykug yqwnf

jcxg cevgf0Ñ Lowell Gas Co. v. Attorney Gen.. 5:7 P0G04f 462. 46; *Ocuu0 3;9;+= kp Pgy

Ogzkeq. cp cev ku fgegrvkxg kh kv Ðyqwnf jcxg kpfwegf c tgcuqpcdng eqpuwogt kp ]r_nckpvkhhuÓ

ujqgu vq gpvgt kpvq ]vjg vtcpucevkqp kp swguvkqp_.Ñ Azar v. Prudential Ins. Co.. 8: R05f ;2;. ;52

*P0O0 Ev0 Crr0 4225+= cpf kp Ycujkpivqp. c rnckpvkhh owuv rtqxg Ðvjcv vjg cev qt rtcevkeg Òjcf vjg

capacity vq fgegkxg c uwduvcpvkcn rqtvkqp qh vjg rwdnke0ÓÑ Thornell v. Seattle Serv. Bureau, Inc..

585 R05f 7:9. 7;3 *Ycuj0 4237+ *swqvkpi Hangman Ridge Training Stables, Inc. v. Safeco Title 

Ins. Co.. 93; R04f 753. 757 *Ycuj0 3;:8+ *gp dcpe++0

Ukpeg rnckpvkhhu jcxg ocfg pq cvvgorv vq gzrnckp jqy vjg vyq swguvkqpu vjg{ rtqrqug

cumkpi c lwt{ yqwnf ceeqwpv hqt cnn qh vjg cdqxg/fguetkdgf xctkcvkqpu kp vjg uvcvguÓ fghkpkvkqpu qh
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fgegrvkqp. vjg{ jcxg hckngf vq guvcdnkuj ocvgtkcnn{ kfgpvkecn ngicn uvcpfctfu hqt fgegrvkqp0

Causation/Injury/Loss< Rnckpvkhhu rtqrqug vjcv rtqxkpi ecwucvkqp cpf kplwt{ hqt gcej qh

vjg 42 lwtkufkevkqpu ecp dg jcpfngf d{ cumkpi qpg swguvkqp< ÐFkf FghgpfcpvÓu eqpfwev ecwug

Rnckpvkhhu cpf vjg Encuu vq nqug oqpg{AÑ Dwv ecwucvkqp. kplwt{ cpf nquu owuv vjgougnxgu dg

fghkpgf0 Cpf. kv ku vjg xctkcvkqpu kp vjqug gngogpvu vjcv rnckpvkhhuÓ rtqrqugf kpuvtwevkqp hcknu vq

cfftguu0

Hktuv. vjg eqpuwogt rtqvgevkqp uvcvwvgu fq pqv wug kfgpvkecn ncpiwcig yjgp fguetkdkpi

yjcv ku tgswktgf kp vgtou qh ecwucvkqp cpf kplwt{ vq tgeqxgt fcocigu kp c rtkxcvg uwkv0 Hqt

gzcorng. kp Ctmcpucu. c rnckpvkhh owuv rtqxg Ðcevwcn fcocig qt kplwt{ cu c tguwnv qh cp qhhgpug qt

xkqncvkqp0Ñ Ctm0 Eqfg Cpp0 ¸ 6/::/335*h+ *tgrgcngf Cwi0 3. 4239+0 Kp Ecnkhqtpkc. c rnckpvkhh ecp

tgeqxgt hqt Ðcp{ fcocig cu c tguwnv qh vjg wug qt gornq{ogpv d{ cp{ rgtuqp qh c ogvjqf. cev. qt

rtcevkeg fgenctgf vq dg wpncyhwn0Ñ Ecn0 Ekx0 Eqfg0 ¸ 39:2*c+0 Kp Eqnqtcfq. c rnckpvkhh owuv jcxg

dggp Ðkplwtgf cu c tguwnv qh ]c_ fgegrvkxg vtcfg rtcevkeg0Ñ Eqnq0 Tgx0 Uvcv0 ¸ 8/3/335*3+*c+0 Kp

Eqppgevkewv. Kfcjq. Kqyc. Okuuqwtk. cpf Pgy Lgtug{. vjg rnckpvkhh owuv jcxg Ðuwhhgt]gf_ cp

cuegtvckpcdng nquu qh oqpg{ qt rtqrgtv{. tgcn qt rgtuqpcn. cu c tguwnv qh vjg ]fgegrvkxg cev_0Ñ

Eqpp0 Igp0 Uvcv0 ¸ 64/332i*c+= Kfcjq Eqfg ¸ 6:/82:*3+= Kqyc Eqfg ¸ 936J07= Oq0 Cpp0 Uvcv0

¸ 6290247= P0L0 Uvcv0 ¸ 78<:/3;0 Kp Hnqtkfc. vjg rnckpvkhh owuv jcxg Ðuwhhgtgf c nquu cu c tguwnv qh

c xkqncvkqp qh vjku rctv0Ñ Hnc0 Uvcv0 Cpp0 ¸ 72304330 Kp Knnkpqku. vjg rnckpvkhh owuv jcxg Ðuwhhgt]gf_

cevwcn fcocig cu c tguwnv qh c xkqncvkqp0Ñ :37 KNEU 727132c*c+0

Vjg xctkcvkqpu kp uvcvwvqt{ ncpiwcig yqwnf pqv ocvvgt kh vjg{ jcf dggp kpvgtrtgvgf vq jcxg

vjg ucog ogcpkpi. dwv vjg{ jcxg pqv0 Tcvjgt. lwfkekcn kpvgtrtgvcvkqpu qh vjgug uvcvwvgu jcxg

eqphktogf vjcv vjgtg ctg engct fkhhgtgpegu kp yjcv c rnckpvkhh owuv ujqy vq rtqxg ecwucvkqp cpf

kplwt{0 Rnckpvkhhu uwiiguv vjcv Ðrtqzkocvg ecwugÑ ku tgswktgf kp cnn lwtkufkevkqpu. dwv vjcv ku pqv vjg
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ecug0 Ycujkpivqp. hqt gzcorng. tgswktgu Ðdwv hqtÑ ecwucvkqp0 See Patrick v. Wells Fargo Bank.

5:7 R05f 387. 393 *Ycuj0 4238+ *ÐC enckocpv owuv ujqy c ecwucn nkpm Òdgvyggp vjg wphckt qt

fgegrvkxg cevu cpf vjg kplwt{ uwhhgtgf0Ó Vjcv nkpm owuv guvcdnkuj vjcv vjg cnngigf kplwt{ yqwnf pqv

jcxg qeewttgf Òdwv hqtÓ vjg fghgpfcpvÓu wpncyhwn cevu0Ñ *swqvkpi Hangman Ridge. 93; R04f cv

75;++0 Kp Knnkpqku. c rnckpvkhh ecp rtqxg ecwucvkqp d{ ujqykpi cevwcn fgegrvkqp0 Avery v. State 

Farm Mut. Auto. Ins. Co.. :57 P0G04f :23. :83 *Knn0 4227+0 Kp Hnqtkfc. c rnckpvkhh ecp rtqxg

ecwucvkqp d{ ujqykpi vjcv Ðcp qdlgevkxgn{ tgcuqpcdng rgtuqp yqwnf jcxg dggp fgegkxgf0Ñ

Fitzpatrick v. Gen. Mills, Inc.. 857 H05f 349;. 34:5 *33vj Ekt0 4233+0 D{ eqpvtcuv. kp Pgy

Ogzkeq. pq fktgev ecwucvkqp ku pggfgf. cv ngcuv vq qdvckp vjg okpkowo fcocigu ugv hqtvj d{

uvcvwvg0 See Jones v. Gen. Motors Corp.. ;75 R04f 3326. 332; *P0O0 Ev0 Crr0 3;;:+ *ÐKp vjg

cdugpeg qh cevwcn nquugu. ]c_ ]r_nckpvkhh ku uvknn gpvkvngf wpfgt ]vjg Pgy Ogzkeq eqpuwogt

rtqvgevkqp uvcvwvg_ vq tgeqxgt vjg uvcvwvqt{ fcocigu qh qpg jwpftgf fqnnctuÑ+0

Cu hqt kplwt{. ugxgtcn uvcvgu jcxg eqpenwfgf vjcv c ngicnn{ eqipk¦cdng Ðkplwt{Ñ owuv dg

fkuvkpev htqo vjg fgegrvkqp kvugnh0 Kp Pgy [qtm. hqt gzcorng. vjg crrnkecdng uvcvwvg jcu dggp

kpvgtrtgvgf cu jcxkpi c Ðfktgev kplwt{ tgswktgogpv.Ñ ogcpkpi vjcv c rnckpvkhh Ðecppqv tgn{ qp vjg

fgegrvkxg cev kvugnh cu vjg cnngigf kplwt{Ñ dwv Ðowuv rtqxg cevwcn kplwt{. cnvjqwij pqv pgeguuctkn{

rgewpkct{ jcto0Ñ Eqoo0 qp Rcvvgtp Lwt{ Kpuvt0 Cuuqe0 qh Uwr0 Ev0 Lwuvkegu. P0[0 RLK/Ekx0 5<4206

*4239+0 Ocuucejwugvvu cnuq jcu jgnf vjcv Ðngicnn{ eqipk¦cdng kplwtkgu 0 0 0 owuv kpxqnxg qdlgevkxg.

ÒkfgpvkhkcdngÓ jcto vjcv iqgu dg{qpf vjg fgegrvkqp kvugnh0Ñ Shaulis v. Nordstrom, Inc.. :87 H05f

3. 32 *3uv Ekt0 4239+ *swqvkpi Tyler v. Michaels Stores, Inc.. ;:6 P0G04f 959. 967 *Ocuu0 4235++0

Kp qvjgt yqtfu. rnckpvkhhu owuv uwhhgt c ÐÒugrctcvg. kfgpvkhkcdng jcto ctkukpi htqo vjg ]tgiwncvqt{_

xkqncvkqpÓ vjcv ku fkuvkpev Òhtqo vjg enckogf wphckt qt fgegrvkxg eqpfwev kvugnh0ÓÑ Id0 *swqvkpi

Bellerman v. Fitchburg Gas & Elec. Light Co.. 76 P0G05f 3328. 3333 *Ocuu0 4238++0
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Rnckpvkhhu fq pqv fkurwvg vjcv vjgtg ctg xctkcvkqpu coqpi uvcvg ecwucvkqp uvcpfctfu. dwv

vjg{ ctiwg vjcv Ðcp{ xctkcvkqpu kp uvcvg ecwucvkqp uvcpfctfu ctg pqv ocvgtkcnÑ dgecwug vjg{ Ðecp

ucvkuh{ vjg uvtkevguv ecwucvkqp uvcpfctf qh cp{ qh vjg uvcvg ncyu cv kuuwg *k0g0. uvcvgu tgswktkpi

fktgev. Òdwv hqtÓ ecwucvkqp+0Ñ *Rnu0Ó OeEqtokem Tgrn{ cv 370+ Dwv. cu pqvgf cdqxg. crrn{kpi c

uvtkevgt uvcpfctf vjcp ku ngicnn{ tgswktgf kp uqog lwtkufkevkqpu etgcvgu c tkum vjcv uqog rnckpvkhhu

yknn dg ytqpin{ fgpkgf c tgeqxgt{0

Kp nkijv qh vjg ocp{ ocvgtkcn xctkcvkqpu coqpi vjg uvcvg eqpuwogt rtqvgevkqp uvcvwvgu. cpf

rnckpvkhhuÓ hcknwtg vq ujqy jqy vjgug xctkcvkqpu eqwnf dg ceeqwpvgf hqt kp c ocpcigcdng yc{ cv c

vtkcn. vjg Eqwtv eqpenwfgu vjcv eqooqp kuuwgu qh ncy fq pqv rtgfqokpcvg hqt vjg rtqrqugf ownvk/

uvcvg eqpuwogt rtqvgevkqp encuu0

D0 Ownvk/Uvcvg Wplwuv Gptkejogpv Encuugu

Rnckpvkhhu uggm egtvkhkecvkqp qh vyq ownvk/uvcvg wplwuv gptkejogpv encuugu. eqxgtkpi c vqvcn

qh 4; lwtkufkevkqpu< vjg Wplwuv Gptkejogpv *Tguvcvgogpv+ Ownvk/Uvcvg Encuu *ÐTguvcvgogpv

EncuuÑ+ cpf vjg Wplwuv Gptkejogpv *Crrtgekcvkqp+ Ownvk/Uvcvg Encuu *ÐCrrtgekcvkqp EncuuÑ+0

Vjg Tguvcvgogpv Encuu yqwnf kpenwfg Ctmcpucu. Eqnqtcfq. Eqppgevkewv. Fkuvtkev qh Eqnwodkc.

Jcyckk. Knnkpqku. Kqyc. Pgy [qtm. Qmncjqoc. cpf Yguv Xktikpkc= vjg Crrtgekcvkqp Encuu yqwnf

kpenwfg Cncumc. Ecnkhqtpkc. Mcpucu. Mgpvwem{. Ockpg. Oct{ncpf. Ocuucejwugvvu. ]Okuuqwtk. Pgy

Ogzkeq_. Pgxcfc. Rgppu{nxcpkc. Tjqfg Kuncpf. Uqwvj Ectqnkpc. Uqwvj Fcmqvc. Vgppguugg. Wvcj.

Xgtoqpv. Ycujkpivqp. cpf Ykueqpukp0

Ceeqtfkpi vq rnckpvkhhu. vyq encuugu ctg crrtqrtkcvg dgecwug cnn 4; lwtkufkevkqpu hqnnqy vjg

Tguvcvgogpv *Hktuv+ qh TguvkvwvkqpÓu fghkpkvkqp qh wplwuv gptkejogpv. yjkej tgswktgu rtqqh vjcv

Ð*3+ vjg rnckpvkhh eqphgttgf c dgpghkv qp vjg fghgpfcpv. *4+ vjg fghgpfcpv tgvckpgf vjg dgpghkv. cpf

*5+ vjg fghgpfcpvÓu tgvgpvkqp qh vjg dgpghkv yqwnf dg wplwuv.Ñ dwv vjg lwtkufkevkqpu kp vjg

Crrtgekcvkqp Encuu cnuq tgswktg rtqqh qh qpg cffkvkqpcn gngogpv Î Ðvjg fghgpfcpvÓu crrtgekcvkqp
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qt mpqyngfig qh vjg dgpghkv0Ñ Vjwu. rnckpvkhhu rtqrqug vjcv c lwt{ eqwnf dg cumgf vjg hqnnqykpi

eqooqp swguvkqpu vq fgvgtokpg nkcdknkv{ hqt dqvj vjg Tguvcvgogpv cpf Crrtgekcvkqpu Encuugu<

Fq {qw hkpf d{ c rtgrqpfgtcpeg qh vjg gxkfgpeg vjg hqnnqykpi< 

*3+ Fkf Rnckpvkhhu cpf vjg Encuu eqphgt c dgpghkv qp FghgpfcpvA

*4+ Fkf Fghgpfcpv ceegrv c dgpghkv htqo Rnckpvkhhu cpf vjg EncuuA

*5+ Wpfgt vjg ektewouvcpegu. yqwnf kv dg wphckt hqt Fghgpfcpv vq tgvckp vjg
dgpghkvA

Vjgp. hqt vjg Crrtgekcvkqp Encuu. vjgtg yqwnf dg qpg cffkvkqpcn swguvkqp<

*6+ Fkf Fghgpfcpv crrtgekcvg vjg dgpghkv kv ycu tgegkxkpi htqo Rnckpvkhhu cpf vjg
EncuuA

*Rnu0Ó Gz0 43= see also Rqygtrqkpv cv 54/550+

Cu vq gcej rtqrqugf wplwuv gptkejogpv encuu. vjg Eqwtv owuv fgekfg yjgvjgt vjg eqxgtgf

lwtkufkevkqpu jcxg Ðocvgtkcnn{ kfgpvkecnÑ ngicn uvcpfctfu0 Eqwtvu htgswgpvn{ tghwug vq egtvkh{

ownvk/uvcvg wplwuv gptkejogpv encuugu0 *See OeEqtokemÓu Qrr0 cv 5:/5; *ekvkpi ecugu+0+

Jqygxgt. rnckpvkhhu jcxg cfftguugf c pwodgt qh rqvgpvkcn rtqdngou d{ pqv uggmkpi c pcvkqpykfg

encuu.68 d{ gzenwfkpi egtvckp engctn{ rtqdngocvke uvcvgu.69 cpf d{ fkxkfkpi vjg tgockpkpi uvcvgu

kpvq vyq itqwru06: Pqpgvjgnguu. rnckpvkhhu jcxg hckngf vq ujqy vjcv vjg wplwuv gptkejogpv ncy hqt

68 See, e.g.. Mazza. 888 H05f cv 7;3 *chhktokpi fgpkcn qh egtvkhkecvkqp vq pcvkqpykfg wplwuv
gptkejogpv encuu+0
69 Hqt gzcorng. rnckpvkhhu jcxg gzenwfgf Hnqtkfc. Kfcjq. cpf Qjkq. yjkej Ðrtgenwfg kpfktgev
rwtejcugtu htqo cuugtvkpi enckou hqt wplwuv gptkejogpv wpnguu vjg{ jcxg eqphgttgf c dgpghkv
fktgevn{ qp vjg fghgpfcpv.Ñ In re ConAgra Peanut Butter Prod. Liab. Litig.. 473 H0T0F0 8:;. 8;9
*P0F0 Ic0 422:+= Cncdcoc. yjkej tgswktgu c ujqykpi vjcv ÐÓvjg tgekrkgpv qh vjg dgpghkv 0 0 0
gpicigf kp uqog wpeqpuekqpcdng eqpfwev. uwej cu htcwf. eqgtekqp. qt cdwug qh c eqphkfgpvkcn
tgncvkqpujkr.ÓÑ Thompson v. Bayer Corp.. Pq0 6<29/ex/22239. 422; YN 584;:4. cv ,7 *G0F0 Ctm0
Hgd0 34. 422;+ *swqvkpi Mantiply v. Mantiply, ;73 Uq0 4f 85:. 876/77 *Cnc0 4228++= cpf Ctk¦qpc.
yjkej kpenwfgu ÐkorqxgtkujogpvÑ cu cp gngogpv qh wplwuv gptkejogpv. see In re Grand Theft 

Auto Video Game Consumer Litig.. 473 H0T0F0 35;. 36: *U0F0P0[0 422:+0
6: See, e.g.. Vista Healthplan, Inc. v. Cephalon, Inc.. Pq0 4<28/ex/3:55. 4237 YN 5845227. cv
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cnn vjg lwtkufkevkqpu kp gcej qh vjg vyq rtqrqugf encuugu ku ocvgtkcnn{ kfgpvkecn0 Pqt ctg vjg ecugu

vjg{ ekvg rctvkewnctn{ jgnrhwn cu vjg{ gkvjgt fq pqv kpxqnxg vjg ucog rtqrqugf itqwrkpiu.6; jcf

xgt{ fkhhgtgpv wpfgtn{kpi hcevu.72 qt ncem cp{ cpcn{uku gzrnckpkpi vjgkt fgekukqp vq egtvkh{073 Kp

cffkvkqp. cnvjqwij rnckpvkhhu uwdokvvgf vcdngu rwtrqtvkpi vq guvcdnkuj vjcv vjg wplwuv gptkejogpv

ncy hqt vjg lwtkufkevkqpu ykvjkp gcej rtqrqugf encuu ku ocvgtkcnn{ kfgpvkecn. vjqug vcdngu cnqpg fq

pqv ceeqwpv hqt vjg ocvgtkcn fkhhgtgpegu kp jqy vjg gngogpv qh wplwuvpguu ku fghkpgf cpf yjgvjgt

vjgtg ku c Ðpq cfgswcvg tgogf{ cv ncyÑ tgswktgogpv cpf. kh uq. jqy vjcv tgswktgogpv okijv crrn{

vq vjg ewttgpv ecug0

30 Gngogpv qh Wplwuvpguu

Kv ku wpfkurwvgf vjcv vq rtgxckn qp c encko hqt wplwuv gptkejogpv kp cp{ qh vjg lwtkufkevkqpu

cv kuuwg. rnckpvkhhu owuv rtqxg vjcv fghgpfcpvuÓ tgvgpvkqp qh vjg dgpghkv ku Ðwplwuv0Ñ Rnckpvkhhu fq

pqv fkurwvg vjcv vjg urgekhke ncpiwcig wugf vq fghkpg wplwuvpguu xctkgu d{ lwtkufkevkqp. dwv vjg{

cuugtv. ykvjqwv cp{ hwtvjgt cpcn{uku. vjcv Ðvjgug fkhhgtgpegu ctg pqv ocvgtkcn0Ñ *Rnu0Ó OeEqtokem

Tgrn{ cv 460+ Vjwu. vjg{ uwiiguv vjcv c lwt{ eqwnf ukorn{ dg cumgf. ÐWpfgt vjg ektewouvcpegu.

yqwnf kv dg wphckt hqt Fghgpfcpv vq tgvckp vjg dgpghkvAÑ

Rnckpvkhhu crrgct vq kipqtg vjg hcev vjcv vjg swguvkqp vjg{ rqug ku c hcev/kpvgpukxg kpswkt{

vjcv hqewugu qp vjg vqvcnkv{ qh vjg ektewouvcpegu. pqv lwuv fghgpfcpvÓu eqpfwev0 Rnckpvkhhu cnuq hckn

,4; *G0F0 Rc0 Lwpg 32. 4237+ *fgp{kpi egtvkhkecvkqp vq rtqrqugf encuu vjcv itqwrgf uvcvgu ykvj cp
ÐcrrtgekcvkqpÑ tgswktgogpv ykvj uvcvgu ncemkpi uwej c tgswktgogpv+0
6; Ugg. g0i0. Kp tg VF Dcpm. P0C0 Fgdkv Ectf Qxgtftchv Hgg Nkvki0. 547 H0T0F0 358. 396 *F0U0E0
423:+0
72 See, e.g.. In re Abbott Labs. Norvir Anti-Trust Litig.. Pq0 26/ex/3733. 4229 YN 38:;:;;. cv
,:/32 *P0F0 Ecn0 Lwpg 33. 4229+ *cpvkvtwuv ecug+= In re Terazosin Hydrochloride Antitrust Litig..
442 H0T0F0 894. 8;9/;: *U0F0 Hnc0 4226+ *ucog+= In re Thalomid & Revlimid Antitrust Litig.. Pq0
36/ex/8;;9. 423: YN 879533:. cv ,38/39 *F0P0L0 Qev0 52. 423:+ *ucog+0
73 See, e.g.. Keilholtz v. Lennox Hearth Prods. Inc.. 48: H0T0F0 552. 565 *P0F0 Ecn0 4232+=
Overka v. Am. Airlines, Inc.. 487 H0T0F0 36. 3;/43 *F0 Ocuu0 4232+0
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vq rtqxkfg cp kp/fgrvj cpcn{uku qh vjg etkvkecn swguvkqp Î yjgvjgt vjg fghkpkvkqp qh wplwuvpguu ku

kfgpvkecn hqt gxgt{ uvcvg ykvjkp gcej rtqrqugf encuu0 Vq vjcv swguvkqp. vjg Eqwtv yknn pqy vwtp0

Coqpi vjg uvcvgu kp vjg Tguvcvgogpv Encuu. hqt gzcorng. wplwuvpguu ku fghkpgf kp c xctkgv{

qh yc{u< Ctmcpucu fghkpgu wplwuvpguu vq ogcp vjcv Ðc rgtuqp jcu tgegkxgf oqpg{ qt kvu

gswkxcngpv wpfgt uwej ektewouvcpegu vjcv. kp gswkv{ cpf iqqf eqpuekgpeg. jg qt ujg qwijv pqv vq

tgvckp.Ñ El Paso Prod. Co. v. Blanchard. 48; U0Y05f 584. 594 *Ctm0 4229+= kp Eqnqtcfq.

Ð]y_jgvjgt tgvgpvkqp qh vjg dgpghkv ku wplwuv ku c hcev/kpvgpukxg kpswkt{ kp yjkej eqwtvu nqqm vq.

coqpi qvjgt vjkpiu. vjg kpvgpvkqpu. gzrgevcvkqpu. cpf dgjcxkqt qh vjg rctvkgu.Ñ Melat, Pressman 

& Higbie, LLP v. Hannon Law Firm, LLC. 4:9 R05f :64. :69 *Eqnq0 4234+= kp Eqppgevkewv.

wplwuv gptkejogpv ku fghkpgf cu Ðc xgt{ dtqcf cpf hngzkdng gswkvcdng fqevtkpg vjcv jcu cu kvu dcuku

vjg rtkpekrng vjcv kv ku eqpvtct{ vq gswkv{ cpf iqqf eqpuekgpeg hqt c fghgpfcpv vq tgvckp c dgpghkv

vjcv jcu eqog vq jko cv vjg gzrgpug qh vjg rnckpvkhh.Ñ Gagne v. Vaccaro, 988 C04f 638. 649

*Eqpp0 4223+. cpf rnckpvkhhu owuv rtqxg vjcv Ðvjg hcknwtg qh rc{ogpv ycu vq vjg rnckpvkhhuÓ

fgvtkogpv.Ñ Town of New Hartford v. Connecticut Res. Recovery Auth.. ;92 C04f 7;4. 82;

*Eqpp0 422;+= kp Knnkpqku. rnckpvkhhu owuv rtqxg vjcv ÐfghgpfcpvÓu tgvgpvkqp qh vjg dgpghkv xkqncvgu

vjg hwpfcogpvcn rtkpekrngu qh lwuvkeg. gswkv{. cpf iqqf eqpuekgpeg.Ñ HPI Health Care Servs., Inc. 

v. Mt. Vernon Hosp., Inc.. 767 P0G04f 894. 89; *Knn0 3;:;+= Pgy [qtm tgswktgu vjcv kv dg Ðcickpuv

gswkv{ cpf iqqf eqpuekgpeg vq rgtokv vjg fghgpfcpv vq tgvckp yjcv ku uqwijv vq dg tgeqxgtgf.Ñ

Mandarin Trading Ltd. v. Wildenstein. ;66 P0G04f 3326. 3332 *P0[0 4233+ *swqvkpi Paramount 

Film Distrib. Corp. v. New York. 4:7 P0G04f 8;7. 8;: *P0[0 3;94++= Qmncjqoc eqwtvu jqnf vjcv

Ð]w_plwuv gptkejogpv ctkugu htqo vjg hcknwtg qh c rctv{ vq ocmg tguvkvwvkqp kp ektewouvcpegu yjgtg

kv ku kpgswkvcdng. qt qpg rctv{ jqnfu rtqrgtv{ vjcv. kp gswkv{ cpf iqqf eqpuekgpeg. kv ujqwnf pqv dg

cnnqygf vq tgvckp.Ñ Harvell v. Goodyear Tire & Rubber Co.. 386 R05f 324:. 3257 *Qmnc0 4228+=
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cpf kp Yguv Xktikpkc. wplwuvpguu ogcpu vjcv Ðkh dgpghkvu jcxg dggp tgegkxgf cpf tgvckpgf wpfgt

uwej ektewouvcpeg vjcv kv yqwnf dg kpgswkvcdng cpf wpeqpuekqpcdng vq rgtokv vjg rctv{ tgegkxkpi

vjgo vq cxqkf rc{ogpv vjgtghqt. vjg ncy tgswktgu vjg rctv{ tgegkxkpi vjg dgpghkvu vq rc{ vjgkt

tgcuqpcdng xcnwg.Ñ Realmark Developments, Inc. v. Ranson. 764 U0G04f ::2. ::6/:7 *Y0Xc0

4222+= see also Y0 Xc0 Rcvvgtp Lwt{ Kpuvt0 Ekx0 ¸ 3346 *ÐWplwuv gptkejogpv ogcpu vjcv qpg rctv{

jcu wphcktn{ mgrv uqog dgpghkv vjcv cevwcnn{ dgnqpigf vq cpqvjgt rctv{. vjcv vjku dgpghkv ycu pqv

htggn{ ikxgp vq vjg rctv{ mggrkpi kv. cpf vjcv vjgtg ycu pq ngicn lwuvkhkecvkqp hqt mggrkpi kv0Ñ+0

Ukoknctn{. coqpi vjg uvcvgu kp vjg Crrtgekcvkqp Encuu. wplwuvpguu ku fghkpgf kp c xctkgv{ qh

yc{u< Cncumc eqwtvu fghkpg wplwuvpguu vq ogcp vjcv Ðvjg fghgpfcpv owuv tgegkxg c vtwg ykpfhcnn

qt uqogvjkpi hqt pqvjkpi.Ñ Alaska Sales & Serv., Inc. v. Millet. 957 R04f 965. 968 *Cncumc 3;:9+=

kp Ecnkhqtpkc. Ð]v_jgtg ku pq gswkvcdng tgcuqp hqt kpxqmkpi tguvkvwvkqp yjgp vjg rnckpvkhh igvu vjg

gzejcpig yjkej jg gzrgevgf.Ñ Peterson v. Cellco P’ship. :2 Ecn0 Trvt0 5f 538. 545/46 *Ecn0 Ev0

Crr0 422:+ *swqvkpi Comet Theatre Enters.  v. Cartwright. 3;7 H04f :2. :5 *;vj Ekt0 3;74++= kp

Oct{ncpf. Ðvjg tkijv vq tguvkvwvkqp ku 0 0 0 uwdlgev vq cp{ eqwpvgt/gswkvkgu vjcv vjg tgekrkgpv qh

dgpghkvu oc{ cuugtv.Ñ Hill v. Cross Country Settlements, LLC. ;58 C04f 565. 574 *Of0 4229+= kp

Ocuucejwugvvu. wplwuvpguu ku Ðc swcnkv{ vjcv vwtpu qp vjg tgcuqpcdng gzrgevcvkqpu qh vjg rctvkgu.Ñ

Metro. Life Ins. Co. v. Cotter. ;:6 P0G04f :57. :72 *Ocuu0 4235+ *swqvkpi Global Investors 

Agent Corp. v. National Fire Ins. Co.. ;49 P0G04f 6:2. 6;6 *Ocuu0 Ev0 Crr0 4232+= kp Okuuqwtk.

Ð]v_jgtg ecp dg pq wplwuv gptkejogpv kh vjg rctvkgu tgegkxg yjcv vjg{ kpvgpfgf vq qdvckp.Ñ Howard 

v. Turnbull. 538 U0Y05f 653. 658 *Oq0 Ev0 Crr0 4232+ *swqvkpi Am. Std. Ins. Co. v. Bracht. 325

U0Y05f 4:3. 4;5 *Oq0 Ev0 Crr0 4225++= kp Xgtoqpv. Ð]w_plwuv gptkejogpv crrnkgu kh Òkp nkijv qh

vjg vqvcnkv{ qh vjg ektewouvcpegu. gswkv{ cpf iqqf eqpuekgpeg fgocpfÓ vjcv vjg dgpghkvvgf rctv{

tgvwtp vjcv yjkej ycu ikxgp.Ñ Kellogg v. Shushereba. :4 C05f 3343. 3352 *Xv0 4235+ *swqvkpi
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Gallipo v. Rutland. ::4 C04f 3399. 33;3 *Xv0 4227++. cpf. kp cffkvkqp. Ð]y_jgvjgt vjgtg ku wplwuv

gptkejogpv rtgugpv Òoc{ pqv dg fgvgtokpgf htqo c nkokvgf kpswkt{ eqphkpgf vq cp kuqncvgf

vtcpucevkqp0 Kv owuv dg c tgcnkuvke fgvgtokpcvkqp dcugf qp c dtqcf xkgy qh vjg jwocp ugvvkpi

kpxqnxgf.ÓÑ Mueller v. Mueller. 76 C05f 38:. 398 *Xv0 4234+ *swqvkpi Legault v. Legault. 67;

C04f ;:2. ;:6 *Xv0 3;:5++0

Ikxgp vjg xctkgf fghkpkvkqpu qh wplwuvpguu ykvjkp gcej rtqrqugf encuu. rnckpvkhhu jcxg

hckngf vq oggv vjgkt dwtfgp vq ujqy vjcv vjg gngogpv qh wplwuvpguu jcu dggp ikxgp c ocvgtkcnn{

kfgpvkecn fghkpkvkqp d{ cnn qh vjg lwtkufkevkqpu ykvjkp gcej rtqrqugf encuu0

40 Pq Cfgswcvg Tgogf{ cv Ncy Tgswktgogpv

Vjg wplwuv gptkejogpv ncyu qh vjg lwtkufkevkqpu cv kuuwg cnuq xct{ kp vgtou qh yjgvjgt vjg{

jcxg c Ðpq cfgswcvg tgogf{ cv ncyÑ tgswktgogpv cpf. kh uq. jqy vjcv tgswktgogpv ku fghkpgf0

Rnckpvkhhu jcxg hckngf vq guvcdnkuj vjcv vjgug xctkcvkqpu ctg pqv ocvgtkcn0

Hktuv. vjgtg ctg uvcvgu ykvjkp gcej rtqrqugf encuu vjcv jcxg c pq cfgswcvg tgogf{ cv ncy

tgswktgogpv cpf uvcvgu vjcv fq pqv0 Kp vjg Tguvcvgogpv Encuu. hqt gzcorng. Eqppgevkewv. Jcyckk.

Knnkpqku. Kqyc. Pgy [qtm. cpf Yguv Xktikpkc jcxg vjg tgswktgogpv.74 dwv Ctmcpucu fqgu pqv075 Kp

vjg Crrtgekcvkqp Encuu. Mcpucu. Ocuucejwugvvu. Uqwvj Ectqnkpc. Wvcj. cpf Ycujkpivqp jcxg vjg

74 See In re Gen. Motors LLC Ignition Switch Litig.. 55; H0 Uwrr0 5f 484. 555 *U0F0P0[0 423:+
*Eqppgevkewv+= Porter v. Hu. 38; R05f ;;6. 322: *Jcy0 Ev0 Crr0 4229+ *Jcyckk+= Mosebach v. 

Blythe. 4:4 P0Y04f 977. 983 *Kqyc Ev0 Crr0 3;9;+ *Kqyc+= Corsello v. Verizon New York, Inc..
;89 P0G04f 3399. 33:7 *P0[0 4234+ *Pgy [qtm+= Mountain State Coll. v. Holsinger. 964 U0G04f
;6. 325 *Y0 Xc0 4235+ *Yguv Xktikpkc+0
75 Ugg Vjqoruqp x0 Dc{gt Eqtr0. 422; YN 584;:4. cv ,80
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tgswktgogpv.76 dwv Tjqfg Kuncpf fqgu pqv077

Ugeqpf. kp vjqug uvcvgu ykvj c Ðpq cfgswcvg tgogf{ cv ncyÑ tgswktgogpv. kvu ogcpkpi

xctkgu0 Hqt gzcorng. kp Pgy [qtm *Tguvcvgogpv Encuu+ cpf Ocuucejwugvvu *Crrtgekcvkqp Encuu+.

vjg tgswktgogpv yqwnf cnoquv egtvckpn{ dct rnckpvkhhuÓ wplwuv gptkejogpv enckou0 Eqwtvu crrn{kpi

vjg ncy qh vjqug uvcvgu eqpukuvgpvn{ fkuokuu wplwuv gptkejogpv enckou *kpenwfkpi uncem/hknn

ecugu+.78 ukpeg vjg ucog wpfgtn{kpi eqpfwev yqwnf eqpuvkvwvg c encko wpfgt vjg uvcvgÓu eqpuwogt

rtqvgevkqp uvcvwvg079 C eqwtv crrn{kpi Ycujkpivqp *Crrtgekcvkqp Encuu+ ncy yqwnf rtqdcdn{

tgcej vjg ucog tguwnv07: Kp qvjgt uvcvgu. uwej cu Eqppgevkewv cpf Knnkpqku *dqvj kp vjg Tguvcvgogpv

Encuu+. vjg tgswktgogpv crrgctu vq jcxg dggp kpvgtrtgvgf cu pqv dcttkpi cp wplwuv gptkejogpv

76 See Batman v. Deutsch. 645 R05f 3284 *Vcdng+. 423: YN 625:;:5. cv ,: *Mcp0 Ev0 Crr0 423:+
*Mcpucu+= Reed v. Zipcar, Inc.. ::5 H0 Uwrr0 4f 54;. 556 *F0 Ocuu0 4234+ *Ocuucejwugvvu+= 
EllisDon Constr., Inc. v. Clemson Univ.. 929 U0G04f 5;;. 623 *U0E0 4233++ *Uqwvj Ectqnkpc+=
VCS, Inc. v. Utah Cmty. Bank. 4;5 R05f 4;2. 4;;/522 *Wvcj 4234+ *Wvcj+= Firey v. Orozco. Pq0
55454/4/KKK. 4237 YN 7:;5886. cv ,:. 3;2 Ycuj0 Crr0 3247 *Ycuj0 Ev0 Crr0 4237+
*Ycujkpivqp+0
77 Ugg U0 Ev{0 Rquv ( Dgco. Kpe0 x0 OeOcjqp. 338 C05f 426. 435 *T0K0 4237+0
78 See Alce. 423: YN 3959972. cv ,33/34 *fkuokuukpi wplwuv gptkejogpv encko dcugf qp cnngigf
uncem/hknn gxgp vjqwij eqpuwogt rtqvgevkqp encko fkuokuugf hqt hcknwtg vq rncwukdn{ cnngig vjcv
rcemcikpi eqwnf dg okungcfkpi+= Bautista. 445 H0 Uwrr0 5f cv 3;5/;6= Izquierdo. 4238 YN
867;:54. cv ,;/320
79 See, e.g.. Samiento v. World Yacht Inc.. ::5 P0G04f ;;2. ;;8 *P0[0 422:+= O’Hara v. Diageo-

Guinness, USA, Inc.. 528 H0 Uwrr0 5f 663. 688 *F0 Ocuu0 423:+ *Ðenckou hqt okutgrtgugpvcvkqp
cpf xkqncvkqpu qh ]vjg Ocuucejwugvvu eqpuwogt rtqvgevkqp uvcvwvg_ rtqxkfg cxckncdng tgogfkgu.
gxgp vjqwij uqog qh vjgo owuv dg fkuokuugfÑ+0
7: See In re Santa Fe Nat. Tobacco Co. Mktg. & Sales Practices & Prod. Liab. Litig.. 4:: H0
Uwrr0 5f 32:9. 3486 *F0P0O0 4239+ *ÐVjg Eqwtv eqpenwfgu vjcv. kh hcegf ykvj vjku ecug. vjg
Uwrtgog Eqwtv qh Ycujkpivqp yqwnf ukoknctn{ fgekfg vjcv vjg ]Ycujkpivqp Eqpuwogt
Rtqvgevkqp CevÓu_ cxckncdknkv{ rtgenwfgu wplwuv/gptkejogpv tgnkgh 0 0 0 vjg Rnckpvkhhu jcxg c
uvcvwvqt{ tgogf{ cxckncdng vjcv rtqxkfgu vjgo kfgpvkecn ngicn cpf gswkvcdng tgnkgh0Ñ+= see also 

Firey. 4237 YN 7:;5886. cv ,: *Ðhcev vjcv ]vjg rnckpvkhh_ ecppqv rtqxg jgt dtgcej qh eqpvtcev
encko fqgu pqv rgtokv jgt vq tckug wplwuv gptkejogpvÑ+0
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encko hqt fcocigu07; Hkpcnn{. kp Jcyckk. Kqyc. cpf Yguv Xktikpkc *Tguvcvgogpv Encuu+. cpf kp

Mcpucu. Uqwvj Ectqnkpc cpf Wvcj *Crrtgekcvkqp Encuu+. kv ku fkhhkewnv vq rtgfkev kh cp wplwuv

gptkejogpv encko yqwnf dg dcttgf kp c ecug ukoknct vq vjku qpg082

Ikxgp vjg xctkcvkqpu coqpi uvcvgu cu vq yjgvjgt vjgtg ku c Ðpq cfgswcvg tgogf{ cv ncyÑ

tgswktgogpv. cpf kh uwej c tgswktgogpv gzkuvu. vjg xctkcvkqpu cu vq kvu ueqrg. vjg Eqwtv eqpenwfgu

vjcv rnckpvkhhu jcxg pqv ogv vjgkt dwtfgp vq ujqy vjcv vjg Ðpq cfgswcvg tgogf{ cv ncyÑ

tgswktgogpv ku pqv c ocvgtkcn xctkcvkqp0

, , ,

Hqt vjg cdqxg tgcuqpu. vjg Eqwtv eqpenwfgu vjcv rnckpvkhhu jcxg hckngf vq guvcdnkuj vjcv

vjgtg ctg pq ocvgtkcn xctkcvkqpu kp wplwuv gptkejogpv ncy kp vjg lwtkufkevkqpu ykvjkp gcej

rtqrqugf encuu cpf. ceeqtfkpin{. kv yknn pqv egtvkh{ vjg rtqrqugf ownvk/uvcvg wplwuv gptkejogpv

encuugu083

7; See In re Gen. Motors. 55; H0 Uwrr0 5f cv 557 *Ðcp cfgswcvg ngicn tgogf{ fqgu pqv dct c
fcocigu encko hqt wplwuv gptkejogpv wpfgt Eqppgevkewv ncyÑ+= In re Aqua Dots Prods. Liab. 

Litig.. 492 H0T0F0 599. 5:8 *P0F0 Knn0 4232+ *wpfgt Knnkpqku ncy. Ðtguvkvwvkqp. i.e0. oqpg{ fcocigu
wpfgt cp wplwuv gptkejogpv vjgqt{. is c ngicn tgogf{Ñ+0
82 See Porter. 38; R05f cv 322: *tgswktgogpv fqgu pqv dct cp wplwuv gptkejogpv encko vjcv ku
hqwpfgf qp vjg ucog ytqpihwn eqpfwev cu c vqtv encko kh Ðvjg tgogfkgu uqwijv ctg uwhhkekgpvn{
fkuvkpev 0 0 0 vq gzenwfg vj]g_ ecug htqo vjg tgcno qh Òfqwdng tgeqxgt{Ó ukvwcvkqpuÑ+= Mosebach v. 

Blythe. 4:4 P0Y04f 977. 983 *Kqyc Ev0 Crr0 3;9;+ *Ð]g_swkv{ igpgtcnn{ yknn pqv rtqxkfg tgnkgh
yjgtg cp cfgswcvg tgogf{ cv ncy gzkuvgf cpf fghgpfcpv ycu fgpkgf vjcv tgnkgh hqt crrtqrtkcvg
ngicn tgcuqpuÑ+= Mountain State Coll.. 964 U0G04f ;6 *Y0 Xc0 4235+ *Ð]c_ eqwtv qh gswkv{ ku
ykvjqwv lwtkufkevkqp vq gpvgtvckp c uwkvÑ yjgtg vjgtg ku c Ðrnckp. cfgswcvg cpf eqorngvgÑ tgogf{
cv ncy. yjgvjgt vjg rnckpvkhh ku iwctcpvggf uweeguu+= Batman. 423: YN 625:;:5. cv ,: *Ðc encko
owuv hktuv dg ocfg cickpuv vjg qpg yjq xkqncvgf c fwv{. cpf c tgogf{ cv ncy owuv dg wpcxckncdng
dghqtg gswkvcdng tgnkgh ku cnnqygfÑ+= EllisDon Constr. 929 U0G04f cv 623 *ÐC rctv{ hcknkpi vq
hwnhknn vjg tgswktgogpvu qh kvu ngicn tgogf{ ecppqv ncvgt eqog vq vjg eqwtvu eqornckpkpi qh
jctfujkr. uggmkpi cp gswkvcdng tgogf{0Ñ+= VCS, Inc.. 4;5 R05f cv 4;;/522 *ÐC rctv{ kpxqmkpi
gswkv{ ku igpgtcnn{ tgswktgf vq hktuv gzjcwuv cp{ ngicn tgogfkgu cxckncdng 0 0 0 dgecwug gswkvcdng
tgogfkgu ctg ugeqpfct{ icr/hknngtu0Ñ+0
83 Ycn/Octv jcu cnuq ctiwgf vjcv pq ownvk/uvcvg encuugu ujqwnf dg egtvkhkgf vq dtkpi enckou cickp
Ycn/Octv dgecwug vjg rtqrqugf encuu tgrtgugpvcvkxg htqo Knnkpqku *Nkdgtqx+ ncemu uvcpfkpi vq
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KKK0 UKPING/UVCVG ENCUUGU

Jcxkpi eqpenwfgf vjcv pqpg qh vjg rtqrqugf ownvk/uvcvg encuugu ujqwnf dg egtvkhkgf. vjg

Eqwtv vwtpu vq rnckpvkhhuÓ cnvgtpcvkxg tgswguv vq egtvkh{ ukping/uvcvg encuugu0 RnckpvkhhuÓ oqvkqp. cu

oqfkhkgf. uggmu egtvkhkecvkqp qh hqwt ukping/uvcvg eqpuwogt rtqvgevkqp encuugu cpf ugxgp ukping/

uvcvg wplwuv gptkejogpv encuugu0 Gcej encuu yqwnf eqpukuv qh rwtejcugtu yjq tgukfgf kp vjg uvcvg

cpf yqwnf dtkpi enckou wpfgt vjg eqpuwogt rtqvgevkqp uvcvwvg cpf1qt vjg eqooqp ncy qh wplwuv

gptkejogpv kp vjcv uvcvg. ykvj qpn{ vjg Knnkpqku encuugu dtkpikpi enckou cickpuv Ycn/Octv0

Cu vjg Eqwtv fkf pqv pggf vq cpcn{¦g vjg Twng 45*c+ tgswktgogpvu ykvj tgurgev vq vjg

ownvk/uvcvg encuugu. kv yknn eqpukfgt vjqug tgswktgogpvu pqy. cnqpi ykvj vjg kornkgf tgswktgogpv

qh cuegtvckpcdknkv{. cpf vjgp vwtp vq vjg Twng 45*d+*5+ tgswktgogpvu qh rtgfqokpcpeg cpf

uwrgtkqtkv{0 Cu pqvgf. rnckpvkhhu dgct vjg dwtfgp qh rtqxkpi vjcv vjg Twng 45*c+ tgswktgogpvu ctg

ogv cpf ujqykpi vjcv Twng 45*d+*5+ ku Ðucvkuh]kgf_ vjtqwij gxkfgpvkct{ rtqqh0Ñ Comcast. 78;

W0U0 cv 550 Cpf. dgecwug vjku ku cp OFN. vjg F0E0 EktewkvÓu kpvgtrtgvcvkqpu qh Twng 45 rtqxkfg

vjg eqpvtqnnkpi ncy. dwv yjgtg vjg F0E0 Ektewkv jcu pqv cfftguugf cp kuuwg. cpf vjgtg ku c

fkxgtigpeg coqpi vjg ektewkvu. vjku Eqwtv owuv crrn{ vjg kpvgtrtgvcvkqp qh Twng 45 kv hkpfu oquv

rgtuwcukxg0 *See supra rr0 53/54 ( p0650+

C0 Pwogtqukv{ *Twng 45*c+*3++

Twng 45*c+*3+ tgswktgu vjcv vjg rtqrqugf encuu dg Ðuq pwogtqwu vjcv lqkpfgt qh cnn

ogodgtu ku kortcevkecdng0Ñ Hgf0 T0 Ekx0 R0 45*c+*3+0 Kortcevkecdng ogcpu Ðfkhhkewnv qt

dtkpi enckou qp dgjcnh qh vjg tgukfgpvu qh qvjgt uvcvgu wpfgt vjqug qvjgt uvcvguÓ ncyu. gxgp kh vjg
uvcvgu jcxg ocvgtkcnn{ kfgpvkecn ngicn uvcpfctfu0 *See 913213: Vt0 cv 66= Ycn/OctvÓu Qrr0 cv 40+
Ceeqtfkpi vq Ycn/Octv. c encuu tgrtgugpvcvkxg htqo qpg uvcvg ecppqv uwhhgt vjg pgeguuct{ kplwt{
vq tgrtgugpv c rnckpvkhh htqo cpqvjgt uvcvg dgecwug gcej uvcvg fghkpgu Ðyjcv vjg kplwt{ ku0Ñ
*913213: Vt0 cv 670+ Ikxgp vjg EqwtvÓu eqpenwukqp vjcv vjg ownvk/uvcvg encuugu hqwpfgt qp vjg
tgswktgogpv qh rtgfqokpcpeg. vjku ctiwogpv ku oqqv0
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kpeqpxgpkgpvÑ tcvjgt vjcp korquukdng0 Coleman v. District of Columbia. 528 H0T0F0 8:. 98

*F0F0E0 4237+0 ÐVjg pwogtqukv{ tgswktgogpv tgswktgu gzcokpcvkqp qh vjg urgekhke hcevu qh gcej

ecug cpf korqugu pq cduqnwvg nkokvcvkqpu0Ñ Gen. Tel. Co. v. Equal Employment Opportunity 

Comm’n. 668 W0U0 53:. 552 *3;:2+= see also Council of & for the Blind v. Regan. 92; H04f 3743.

3766. 3765 p06: *F0E0 Ekt0 3;:5+ *ÐCnvjqwij vjg cduqnwvg pwodgt qh encuu ogodgtu ku pqv vjg

uqng fgvgtokpkpi hcevqt. lqkpfgt yknn wuwcnn{ dg kortcevkecdng yjgp vjg encuu ku nctig0Ñ+ Rnckpvkhhu

owuv rtqxkfg uqog gxkfgpeg vjcv c encuu ku pwogtqwu. dwv eqwtvu oc{ ftcy Ðtgcuqpcdng

kphgtgpegu htqo vjg hcevu rtgugpvgf vq hkpf vjg tgswkukvg pwogtqukv{0Ñ Coleman. 528 H0T0F0 cv

980 Cu c twng qh vjwod. c encuu qh qxgt 62 ogodgtu ucvkuhkgu vjg pwogtqukv{ tgswktgogpv0 See, 

e.g.. id084

Jgtg. kv ku wpfkurwvgf vjcv vjgtg ygtg hct oqtg vjcp 62 rwtejcugtu qh Uncem/Hknngf Rgrrgt

Rtqfwevu kp gcej rqvgpvkcn encuu0 *See Ngx{ Tgr0. Vcdngu 5. 7. 80+ Ceeqtfkpin{. vjg Eqwtv hkpfu

vjcv gcej rtqrqugf ukping/uvcvg encuu ucvkuhkgu vjg pwogtqukv{ tgswktgogpv0

D0 Eqooqpcnkv{ *Twng 45*c+*4++

Vjg tgswktgogpv qh Ðeqooqpcnkv{Ñ ku ucvkuhkgf yjgp vjgtg ctg Ðswguvkqpu qh ncy qt hcev

eqooqp vq vjg encuu0Ñ Hgf0 T0 Ekx0 R0 45*c+*4+0 ÐKh vjg encuu ogodgtuÓ enckou kpxqnxg pq

eqooqp swguvkqp qh ncy qt hcev. vjgtg yknn dg Òpq ecwug vq dgnkgxg vjcv cnn vjgkt enckou ecp

rtqfwevkxgn{ dg nkvkicvgf cv qpeg0ÓÑ J.D. v. Azar. ;47 H05f 34;3. 3543 *F0E0 Ekt0 423;+ *swqvkpi

Wal-Mart. 786 W0U0 cv 572++0 Cu gzrnckpgf d{ vjg Uwrtgog Eqwtv. Ðgxgp c ukping eqooqp

swguvkqp yknn fq0Ñ Wal-Mart. 786 W0U0 cv 57;= see J.D.. ;47 H05f cv 3543 *ÐVjg rtgugpeg qh c

84 Vjg F0E0 Ektewkv jcu pqv {gv urqmgp qp vjku kuuwg. see Hoyte v. District of Columbia. 547
H0T0F0 6:7. 6;2 *F0F0E0 4239+. dwv qvjgt ektewkvu jcxg cpf crrn{ c ukoknct uvcpfctf0 See 

Robidoux v. Celani. ;:9 H04f ;53. ;58 *4f Ekt0 3;;5+= Marcus v. BMW of North America, LLC.
8:9 H05f 7:5. 7;7 *5f Ekt0 4234+= Harik v. Cal. Teachers Ass’n. 548 H05f 3264. 3273 *;vj Ekt0
4225+0
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ukping uwej eqooqp swguvkqp ecp uwhhkeg vq ucvkuh{ Twng 45*c+*4+0Ñ+0 Dwv vjg Ðeqooqp

eqpvgpvkqpÑ Ðowuv dg qh uwej c pcvwtg vjcv kv ku ecrcdng qh encuuykfg tguqnwvkqpÎyjkej ogcpu vjcv

vjg fgvgtokpcvkqp qh kvu vtwvj qt hcnukv{ yknn tguqnxg cp kuuwg vjcv ku egpvtcn vq vjg xcnkfkv{ qh gcej

qpg qh vjg enckou kp qpg uvtqmg0Ñ Wal-Mart. 786 W0U0 cv 5720 ÐYjcv ocvvgtu vq encuu

egtvkhkecvkqp 0 0 0 ku pqv vjg tckukpi qh eqooqp swguvkqpuÎgxgp kp ftqxguÎdwv. tcvjgt vjg ecrcekv{

qh c encuuykfg rtqeggfkpi vq igpgtcvg eqooqp cpuygtu crv vq ftkxg vjg tguqnwvkqp qh vjg

nkvkicvkqp0Ñ Id0

Rnckpvkhhu jcxg kfgpvkhkgf ugxgtcn eqooqp swguvkqpu vjcv ucvkuh{ vjg eqooqpcnkv{

tgswktgogpv qh Twng 45*c+0 Hktuv. yjgvjgt vjg Uncem/Hknngf Rgrrgt Rtqfwevu eqpvckpgf

pqphwpevkqpcn uncem/hknn ku c eqooqp swguvkqp qh hcev0 *See 4f Co0 Eqorn0 ̨̨ 338. 349= see 

also. e.g.. Hendricks v. StarKist Co.. Pq0 35/ex/2294;. 4237 YN 66;:2:5. cv ,5 *P0F0 Ecn0 Lwn{

45. 4237+ *eqooqpcnkv{ ucvkuhkgf d{ eqooqp swguvkqp qh yjgvjgt ecpu qh vwpc hkuj ygtg

wpfgthknngf+0 Fghgpfcpvu ctiwg vjku ku pqv c Ðeqooqp swguvkqpÑ dgecwug rnckpvkhhu oc{ uwhhgt c

hcknwtg qh rtqqh0 *See OeEqtokemÓu Qrr0 cv 38 *ekvkpi Jguvgt Fgen0 ̨ 33. yjkej uvcvgu vjcv cnn qh

vjg Uncem/Hknngf Rgrrgt Rtqfwevu ygtg Ðqxgthknn]gf_Ñ kh pgeguuct{ vq oggv c okpkowo :2' hknn

ngxgn+0+85 Dwv vq ucvkuh{ vjg tgswktgogpv qh eqooqpcnkv{. rnckpvkhhu pggf pqv ujqy vjcv c eqooqp

swguvkqp yknn dg cpuygtgf kp vjgkt hcxqt0 See Hilsley v. Ocean Spray Cranberries, Inc.. Pq0 39/

ex/4557. 423: YN 852269;. cv ,7 *U0F0 Ecn0 Pqx0 4;. 423:+ *kv Ðtgswktgu vqq owej qh vjg

rnckpvkhh d{ fgocpfkpi c eqooqp eqpvgpvkqp vjcv Òyknn dg cpuygtgf. qp vjg ogtkvu kp hcxqt qh vjg

encuuÓ kpuvgcf qh ukorn{ ujqykpi vjgtg ku c Òeqooqp eqpvgpvkqp ecrcdng qh encuuykfg

tguqnwvkqpÓÑ *swqvkpi Alcantar v. Hobart Serv0. :22 H05f 3269. 3275 *;vj Ekt0 4237+++0 Tcvjgt.

85 FghgpfcpvuÓ tgncvgf ctiwogpv vjcv vjgtg ku pq gxkfgpeg vjcv vjg Uncem/Hknngf Rgrrgt Rtqfwevu
eqpvckpgf pqphwpevkqpcn uncem/hknn ku cfftguugf cu rctv qh vjg cpcn{uku qh rtgfqokpcpeg0 *See 

infra Ugevkqp KKK0H030d0+
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vjg{ pggf qpn{ ujqy vjcv vjg eqooqp swguvkqp ku ecrcdng qh igpgtcvkpi c Ðeqooqp cpuygtÑ

gxgp kh vjcv cpuygt fghgcvu vjgkt encko0

C ugeqpf eqooqp swguvkqp ku yjgvjgt vjg rcemcikpi qh vjg Uncem/Hknngf Rgrrgt Rtqfwevu

Î vq yjkej cnn eqpuwogtu ygtg wpkhqton{ gzrqugf Î ycu fgegrvkxg qt okungcfkpi0 *See 4f Co0

Eqorn0 ̨̨ 33;. 3490+ Cu pwogtqwu eqwtvu jcxg tgeqipk¦gf. Ðc encko eqpegtpkpi cnngigf

okutgrtgugpvcvkqpu qp rcemcikpi vq yjkej cnn eqpuwogtu ygtg gzrqugf ku uwhhkekgpv vq ucvkuh{ vjg

eqooqpcnkv{ tgswktgogpv dgecwug kv tckugu vjg eqooqp swguvkqp qh yjgvjgt vjg rcemcikpi

yqwnf okungcf c tgcuqpcdng eqpuwogt0Ñ Broomfield v. Craft Brew Alliance, Inc.. Pq0 39/ex/

23249. 423: YN 6;7473;. cv ,7 *P0F0 Ecn0 Ugrv0 47. 423:+ *eqooqpcnkv{ ucvkuhkgf d{ eqooqp

swguvkqp qh yjgvjgt tgrtgugpvcvkqpu qp Mqpc Dggt rcemcikpi yqwnf jcxg fgegkxgf c tgcuqpcdng

eqpuwogt kpvq dgnkgxkpi dggt ycu dtgygf kp Jcyckk+086

Dqvj swguvkqpu kfgpvkhkgf cdqxg ctg egpvtcn vq vjg xcnkfkv{ qh gcej encuu ogodgtÓu

eqpuwogt rtqvgevkqp cpf1qt wplwuv gptkejogpv encko cpf yknn ftkxg vjg tguqnwvkqp qh vjku

nkvkicvkqp0 Kpfggf. cu fkuewuugf kp vjg cpcn{uku qh rtgfqokpcpeg. kh rnckpvkhhu fq pqv rtgxckn qp

gkvjgt swguvkqp. vjgkt enckou yknn hckn0 *See infra Ugevkqp KKK0H030c ( d0+ Ceeqtfkpin{. vjg Eqwtv

hkpfu vjcv gcej rtqrqugf ukping/uvcvg encuu ucvkuhkgu vjg eqooqpcnkv{ tgswktgogpv0

86 See also, e.g., In re NJOY, Inc. Consumer Class Action Litig.. 342 H0 Uwrr0 5f 3272. 32;8/;9
*E0F0 Ecn0 4237+ *ÐVjgtg ku pq swguvkqp vjcv cnn encuu ogodgtu ygtg gzrqugf vq vjg rtqfwev
rcemcikpi= vjku uwhhkegu vq ujqy eqooqpcnkv{0Ñ+= Mednick v. Precor, Inc.. 542 H0T0F0 362. 373
*P0F0 Knn0 4239+ *ÐEqwtvu tqwvkpgn{ hkpf vjcv yjgvjgt c rtqfwev rcemcikpi. uggp d{ cnn rwtejcugtu
qh vjg rtqfwev. ku okungcfkpi ku cp kuuwg vjcv ucvkuhkgu eqooqpcnkv{0Ñ+= White II. 423: YN
596:627. cv ,6 *ÐVjg swguvkqp qh yjgvjgt vjg uncem/hknn kp ]fghgpfcpvÓu_ ecpf{ rcemcikpi xkqncvgu
vjg ]Okuuqwtk eqpuwogt rtqvgevkqp uvcvwvg_ yknn dg uwuegrvkdng vq c eqooqp cpuygt0Ñ+= Randolph 

v. J.M. Smucker Co.. 525 H0T0F0 89;. 8;5 *U0F0 Hnc0 4236+ *Ð]Y_jgvjgt vjg ÒCnn PcvwtcnÓ ncdgn ku
fgegrvkxg vq cp qdlgevkxg eqpuwogt ku cp kuuwg eqooqp vq cnn encuu ogodgtu0 Ceeqtfkpin{. vjg
gngogpv qh eqooqpcnkv{ ku ucvkuhkgf0Ñ+0
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E0 V{rkecnkv{ *Twng 45*c+*5++

Twng 45*c+*5+ tgswktgu vjcv Ðvjg enckou qt fghgpugu qh vjg tgrtgugpvcvkxg rctvkgu ]dg_

v{rkecn qh vjg enckou qt fghgpugu qh vjg encuu]0_Ñ Hgf0 T0 Ekx0 R0 45*c+*5+0 ÐV{rkecnkv{ fkhhgtu

htqo eqooqpcnkv{ kp vjcv v{rkecnkv{ eqpegtpu vjg tgncvkqpujkr dgvyggp vjg tgrtgugpvcvkxgÓu

kpfkxkfwcn enckou cpf vjg encuuÓu enckou tcvjgt vjcp vjg tgncvgfpguu qh vjg gpvktg encuuÓu enckou0Ñ

J.D.. ;47 H05f cv 35440 Ð[gv vjg{ Ò]d_qvj ugtxg cu iwkfgrquvu hqt fgvgtokpkpi yjgvjgt wpfgt vjg

rctvkewnct ektewouvcpegu ockpvgpcpeg qh c encuu cevkqp ku geqpqokecn0ÓÑ Id0 *swqvkpi Gen. Tel. 

Co. v. Falcon. 679 W0U0 369. 379 p035 *3;:4++0 Vjg rwtrqug qh vjg v{rkecnkv{ tgswktgogpv ku Ðvq

cuuguu yjgvjgt vjg cevkqp ecp dg ghhkekgpvn{ ockpvckpgf cu c encuu ]cevkqp_ cpf yjgvjgt vjg pcogf

rnckpvkhhu jcxg kpegpvkxgu vjcv cnkip ykvj vjqug qh vjg cdugpv encuu ogodgtu uq cu vq cuuwtg vjcv

vjg cdugpvgguÓ kpvgtguvu yknn dg hcktn{ tgrtgugpvgf0Ñ Kifafi v. Hilton Hotels Ret. Plan, 3:; H0T0F0

396. 399 *F0F0E0 3;;;+0

Vjg v{rkecnkv{ tgswktgogpv ku Ðnkdgtcnn{ eqpuvtwgf0Ñ In re Vitamins Antitrust Litig.. 42;

H0T0F0 473. 482 *F0F0E0 4224+0 Ð]V_q fguvtq{ v{rkecnkv{. c fkuvkpevkqp owuv fkhhgtgpvkcvg vjg

Òclaims or defensesÓ qh vjg tgrtgugpvcvkxgu htqo vjqug qh vjg encuu0Ñ J.D.. ;47 H05f cv 3544

*swqvkpi Hgf0 T0 Ekx0 R0 45*c+*5++0 ÐCu c tguwnv. v{rkecnkv{ ku qtfkpctkn{ ogv Òkh vjg enckou qt

fghgpugu qh vjg tgrtgugpvcvkxgu cpf vjg ogodgtu qh vjg encuu uvgo htqo c ukping gxgpv qt c

wpkvct{ eqwtug qh eqpfwev. qt kh vjg{ ctg dcugf qp vjg ucog ngicn qt tgogfkcn vjgqt{0ÓÑ Id0

*swqvkpi 9C Hgf0 Rtce0 ( Rtqe0 Ekx0 ¸ 3986+= see also Wal-Mart. 786 W0U0 cv 56:/6; *c encuu

tgrtgugpvcvkxg owuv Ðrquuguu vjg ucog kpvgtguv cpf uwhhgt vjg ucog kplwt{ cu vjg ]rwvcvkxg_ encuu

ogodgtuÑ+= In re Rail Freight Fuel Surcharge Antitrust Litig.. 4;4 H0 Uwrr0 5f 36. ;6 *F0F0E0

4239+ *v{rkecnkv{ Ðku ucvkuhkgf kh gcej encuu ogodgtÓu encko ctkugu htqo vjg ucog eqwtug qh gxgpvu

vjcv ngf vq vjg enckou qh vjg tgrtgugpvcvkxg rctvkgu cpf gcej encuu ogodgt ocmgu ukoknct ngicn

ctiwogpvu vq rtqxg vjg fghgpfcpvÓu nkcdknkv{Ñ+0
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Rnckpvkhhu kpkvkcnn{ rtqrqugf vjcv cnn vygnxg pcogf rnckpvkhhu htqo vjg Ugeqpf Cogpfgf

Eqornckpv dg ugngevgf cu encuu tgrtgugpvcvkxgu Î ykvj gcej rnckpvkhh cevkpi cu c tgrtgugpvcvkxg hqt

cp{ rtqrqugf encuu qh yjkej jg qt ujg ycu c ogodgt0 Ceeqtfkpi vq rnckpvkhhuÓ qrgpkpi dtkgh. vjg

pcogf rnckpvkhhuÓ enckou cpf gzrgtkgpegu ygtg v{rkecn qh vjg encuu dgecwug *3+ vjg{ cnn Ðcnngig

eqooqp ytqpifqkpi d{ ]f_ghgpfcpvu fktgevgf vqyctf cnn encuu ogodgtu.Ñ urgekhkecnn{ Ðvjcv vjg

ÒDncem Rgrrgt Pgv Ygkijv TgfwevkqpÓ rtqlgev 0 0 0 eqxgtvn{ tckugf rtkegu vq gxgt{ ukping ]r_nckpvkhh

cpf ]e_ncuu ogodgt d{ fgetgcukpi vjg coqwpv qh rgrrgt kp vjgkt pqp/vtcpurctgpv vkpu cpf

itkpfgtuÑ= *4+ vjg{ ygtg cnn ÐxkevkouÑ qh fghgpfcpvuÓ fgegrvkqp dgecwug vjg{ Ðcnn rwtejcugf

rgrrgt rtqfwevu vjcv eqpvckpgf nguu dncem rgrrgt vjcp uwej rtqfwevu rtgxkqwun{ jcf eqpvckpgf.

gxgp vjqwij vjg uk¦g qh vjg rcemcig tgockpgf vjg ucogÑ= *5+ vjg{ cnn ÐdgnkgxgfÎcv vjg vkog qh

vjgkt rwtejcugÎvjcv vjg{ ygtg rwtejcukpi c rtqfwev vjcv ycu hwnn. tcvjgt vjcp qpg vjcv eqpvckpgf

cu owej cu 47' pqphwpevkqpcn uncem/hknnÑ= cpf *6+ vjcv kv fkf pqv ocvvgt vjcv Ðvjg{ *cpf vjg cdugpv

encuu ogodgtu+ oc{ jcxg rwtejcugf fkhhgtgpv dtcpfu *g0i0 OeEqtokem xu0 rtkxcvg ncdgn+.

xctkgvkgu *g0i0 itqwpf xu0 yjqng rgrrgt+. cpf uk¦gu *g0i0 307 q¦. 4 q¦. 8 q¦+ qh rgrrgtÑ dgecwug

vjgkt enckou uvknn ctkug htqo ucog eqwtug qh eqpfwev cpf tguv qp vjg ucog ngicn vjgqtkgu0 *Rnu0Ó

Ogo0 cv 33. 45/460+ Cnvjqwij fghgpfcpvu fq pqv fkurwvg cp{ qh rnckpvkhhuÓ chhktocvkxg

eqpvgpvkqpu. vjg{ rgtukuv kp ctiwkpi vjcv v{rkecnkv{ ku pqv ucvkuhkgf0

Fghgpfcpvu kpkvkcnn{ ctiwgf vjcv vjg fgrqukvkqp vguvkoqp{ qh gkijv qh vjg vygnxg rtqrqugf

encuu tgrtgugpvcvkxgu *Hgtpcpfg¦ *Eqppgevkewv+. Lqpgu *Fkuvtkev qh Eqnwodkc+. Rgnnkvvgtk *Hnqtkfc+.

Dkvvng *Knnkpqku+. Vjgku *Knnkpqku+. Tqdkpuqp *Oct{ncpf+. Itkpfgn *Okuuqwtk+. cpf Igtuvpgemgt

*Rgppu{nxcpkc++ tgxgcngf vjcv vjg{ ygtg pqv v{rkecn dgecwug vjg{ fkf pqv uwhhgt vjg Ðucog kplwt{Ñ

cu rwvcvkxg encuu ogodgtu0 *See Fghu0 Qrr0 cv 39 p045. 42/430+ Urgekhkecnn{. fghgpfcpvu ctiwgf

vjcv vjg vguvkoqp{ qh vjgug rtqrqugf encuu tgrtgugpvcvkxgu Ðrqygthwnn{ fgoqpuvtcvgu vjcv. hqt
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ocp{ eqpuwogtu yjq rwtejcug OeEqtokem dncem rgrrgt. vjg{ fq uq hqt tgcuqpu swkvg crctv htqo

vjg rtkeg qt hknn ngxgn0Ñ *OeEqtokemÓu Qrr0 cv 44= see also 913213: Vt0 cv 88 *uvcvgogpv qh

fghgpug eqwpugn vjcv Ðoclqtkv{ qh ]rnckpvkhhu_ vguvkhkgf vjg{ dcukecnn{ yqwnf jcxg ocfg vjg ucog

rwtejcug fgekukqp cp{yc{ dgecwug vjg{ nkmg OeEqtokem rgrrgt. vjg{Óxg cnyc{u dqwijv kv. vjgkt

itcpfoqvjgt dqwijv kv. vjg jwudcpf nkmgu vjg yc{ kvÓu Î vjg itcpwncvkqp qh kv qt yjcvgxgt vjg

tgcuqp ycu. vjg{ ygtg rgthgevn{ jcrr{ vq mggr qp dw{kpi kvÑ+0+87 Ceeqtfkpi vq fghgpfcpvu. vjku

vguvkoqp{ ku kpeqpukuvgpv ykvj vjg kplwt{ cnngigf kp vjg eqornckpv Î vjcv rnckpvkhhu Ðyqwnf pqv

jcxg rckf hqt ]f_ghgpfcpvuÓ dncem rgrrgt jcf vjg{ mpqyp vjcv vjg eqpvckpgtu ygtg wpfgt/hknngfÑ

*4f Co0 Eqorn0 ̨ 344+ Î cpf vjwu. vjgug rtqrqugf encuu tgrtgugpvcvkxgu ctg pqv v{rkecn0

Rnckpvkhhu fkf pqv tgurqpf vq vjku ctiwogpv kp vjgkt tgrn{ dtkgh0 Yjgp cumgf cdqwv kv

fwtkpi vjg hktuv oqvkqpu jgctkpi. rnckpvkhhuÓ eqwpugn vqnf vjg Eqwtv vjcv vjg{ fkf pqv dgnkgxg vjcv

rnckpvkhhuÓ fgrqukvkqp vguvkoqp{. xkgygf kp kvu gpvktgv{ cpf ngcxkpi cp{ etgfkdknkv{ fgvgtokpcvkqpu

vq vjg vtkgt qh hcev. ycu kpeqpukuvgpv ykvj rctcitcrj 344088 *See 913213: Vt0 cv 4;/53. 57/580+

Vjg{ hcwnvgf fghgpfcpvu hqt Ðugngevkxgn{Ñ ejqqukpi swqvgu vq uwrrqtv vjgkt ejctcevgtk¦cvkqpu qh

rnckpvkhhuÓ vguvkoqp{0 *See 913213: Vt0 cv 520+ Cu c hcnndcem. rnckpvkhhu ctiwgf vjcv kh vjg Eqwtv

ygtg vq eqpenwfg vjcv qpg qt oqtg qh vjg ejcnngpigf rnckpvkhhu ygtg Ðcv{rkecn.Ñ kv yqwnf pqv

ocvvgt cu nqpi cu vjgtg tgockpgf cv ngcuv qpg xkcdng tgrtgugpvcvkxg rgt encuu0 *See 913213: Vt0 cv

54. 58. 590+ Hkpcnn{. rnckpvkhhu rtqhhgtgf vjcv kh c rtqrqugf encuu ycu nghv ykvjqwv c xkcdng encuu

tgrtgugpvcvkxg. vjg{ eqwnf. kh rgtokvvgf d{ vjg Eqwtv . gcukn{ uwduvkvwvg c pgy rnckpvkhh0 *See

913213: Vt0 cv 620+

87 Fghgpfcpvu cnuq tghgtgpeg vjg vguvkoqp{ qh c hqtogt pcogf rnckpvkhh. Cppg Octtqp. dwv jgt
Ðv{rkecnkv{Ñ ku pqv cv kuuwg0 Jgt vguvkoqp{. vjqwij. tgockpu rctv qh vjg tgeqtf gxgp vjqwij ujg
xqnwpvctkn{ fkuokuugf jgt ncyuwkv chvgt jgt fgrqukvkqp0
88 RnckpvkhhuÓ eqwpugn vqnf vjg Eqwtv vjcv rnckpvkhhu Ðuvcpf d{ vj]g_ cnngicvkqp]_Ñ kp ̨ 3440 *913213:
Vt0 cv 520+
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Kp tgurqpug vq vjg EqwtvÓu tgswguv vjcv rnckpvkhhu hwtvjgt cfftguu vjg v{rkecnkv{ swguvkqp cu

rctv qh vjgkt uwrrngogpvcn dtkghkpi cu vq vjg eqpuwogt rtqvgevkqp encuugu *see ;13:13: Qtfgt cv 3+.

rnckpvkhhu cdcpfqpgf vjgkt tgswguv vjcv rnckpvkhhu Dkvvng cpf Vjgku ugtxg cu encuu tgrtgugpvcvkxgu hqt

Knnkpqku cpf ykvjftgy vjgkt tgswguv vq egtvkh{ eqpuwogt rtqvgevkqp encuugu kp Eqppgevkewv cpf vjg

Fkuvtkev qh Eqnwodkc. vjgtgd{ tgpfgtkpi oqqv vjg kuuwg qh yjgvjgt rnckpvkhhu Hgtpcpfg¦ cpf Lqpgu

yqwnf ucvkuh{ vjg v{rkecnkv{ tgswktgogpv hqt vjqug encuugu0 *Rnu0Ó Uwrr0 Dt0 cv 340+ Vjg{ cnuq

uwdokvvgf cffkvkqpcn fgrqukvkqp vguvkoqp{ gzegtrvu htqo vjg ukz tgockpkpi rtqrqugf encuu

tgrtgugpvcvkxgu hqt vjg eqpuwogt rtqvgevkqp encuugu *Gurct¦c cpf Octuj *Ecnkhqtpkc+. Rgnnkvvgtk

*Hnqtkfc+. Nkdgtqx cpf Xncfkoktumk{ *Knnkpqku+. cpf Itkpfgn *Okuuqwtk++. yjkej vjg{ ctiwg

fgoqpuvtcvgu vjcv gcej yqwnf vguvkh{. eqpukuvgpv ykvj ̨ 344. vjcv ÐK dqwijv vjku dgnkgxkpi vjcv kv

ycu c jwpftgf rgtegpv hwnn. cpf K yqwnfpÓv jcxg dqwijv kv kh K jcf mpqyp ]vjcv kv ycu pqv_0Ñ

*3214613: Vt0 cv 540= Rnu0Ó Uwrr0 Dt0 cv 7. 9. 32. 340+

Kp tgurqpug. fghgpfcpvu ctiwg vjcv vjg rtqrqugf encuu tgrtgugpvcvkxgu hqt vjg hqwt

tgockpkpi eqpuwogt rtqvgevkqp encuugu fq pqv ucvkuh{ v{rkecnkv{ hqt vyq tgcuqpu< *3+ pqpg ecp

Ðvguvkh{ qh vjgkt qyp rgtuqpcn mpqyngfig cdqwv vjg hknn ngxgn qh vjg vkpu vjg{ rwtejcugfÑ= cpf *4+

Itkpfgn cpf Rgnnkvvgtk ctg Ðdtcpf nq{cn cpf rc{ pq cvvgpvkqp vq rtkeg0Ñ *Fghu0Ó Uwrr0 Dt0 cv 3/4 (

p040+ Pgkvjgt ctiwogpv ku rgtuwcukxg0

FghgpfcpvuÓ hktuv rqkpv. yjkng ceewtcvg. jcu pq dgctkpi qp v{rkecnkv{0 Rnckpvkhhu jcxg pgxgt

uwiiguvgf vjcv vjg{ kpvgpf vq rtqxg vjcv vjg Uncem/Hknngf Rgrrgt Rtqfwevu eqpvckpgf

pqphwpevkqpcn uncem/hknn vjtqwij vjg vguvkoqp{ qh kpfkxkfwcn eqpuwogtu. uq vjg hcev vjcv vjg

rtqrqugf encuu tgrtgugpvcvkxgu ecppqv vguvkh{ vq cevwcn hknn ngxgnu fqgu pqv tgpfgt vjgo cv{rkecn0

Kp cffkvkqp. vjg tgcuqp vjcv rnckpvkhhu ecppqv qhhgt uwej vguvkoqp{ ku pqv vjgkt hcwnv= tcvjgt.

fghgpfcpvuÓ eqpfwev ocfg kv korquukdng hqt rnckpvkhhu vq ugg vjg cevwcn hknn nkpg0 Hkpcnn{. cpf oquv
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korqtvcpvn{. vjg rtqrqugf encuu tgrtgugpvcvkxgu ctg dtkpikpi vjg ucog enckou. ctkukpi qwv qh vjg

ucog gxgpvu. cpf rwtuwcpv vq vjg ucog ngicn vjgqtkgu. cu encuu ogodgtu. yjkej ku vjg etkvkecn

kpswkt{ hqt v{rkecnkv{0

FghgpfcpvuÓ ugeqpf rqkpv ku wpfgtewv d{ rnckpvkhhuÓ uwdokuukqp qh cffkvkqpcn fgrqukvkqp

vguvkoqp{ hqt Itkpfgn cpf Rgnnkvvgtk0 Yjkng dqvj vguvkhkgf vjcv vjg{ ctg dtcpf nq{cn. cpf kp vjg

rcuv vjg{ rckf nkvvng cvvgpvkqp vq rtkeg. vjg{ cnuq vguvkhkgf vjcv vjg{ yqwnf eqpukfgt yjgvjgt c

rgrrgt rtqfwev eqpvckpu pqphwpevkqpcn uncem/hknn vq dg c ocvgtkcn hcev kp vjgkt rwtejcukpi

fgekukqpu0 Hqt gzcorng. Rgnnkvvgtk cpuygtgf Ð{guÑ yjgp cumgf kh jg Ðvcmgu kpvq ceeqwpv cp{vjkpi

nkmg vjg rcemcikpi qh vjg rtqfwev kp ocmkpi {qwt rwtejcug fgekukqp hqt rgrrgt0Ñ *Rgnnkvvgtk Fgr0

cv 690+ Jg vjgp gzrnckpgf vjcv yjcv jg vcmgu kpvq ceeqwpv cdqwv vjg rcemcikpi ku vjcv Ð]k_vÓu lwuv

vjg ucog uk¦g ecp KÓxg cnyc{u dqwijv0Ñ *Id0+ Jg cnuq vguvkhkgf vjcv jku eqornckpv cdqwv vjg pgy

tgfwegf ygkijvu ycu vjcv jg ycu Ðdgkpi fgegkxgfÑ= jg ycu Ðurgpfkpi oqpg{ ]dwv_ ycupÓv igvvkpi

c hwnn vkp0Ñ *Id0 cv 430+ Hkpcnn{. jg ycu cumgf Ð]y_qwnf {qw jcxg uvknn dqwijv vjg OeEqtokem

dtcpf rgrrgtÑ kh OeEqtokem Ðjcf ukorn{ tckugf vjg rtkeg d{ 47 rgtegpv.Ñ vq yjkej jg tgurqpfgf

Ð]k_v eqwnf uyc{ og qpg yc{ qt vjg qvjgt0Ñ *Id0 cv 680+ Itkpfgn vguvkhkgf vjcv ujg yqwnf rwtejcug

OeEqtokem rgrrgt cickp Ð]q_pn{ kh vjg{ ejcpig vjg ncdgnÑ vq Ðocmg rgqrng cyctg vjcv vjg{

ejcpigf vjg ygkijv ykvjqwv ejcpikpi vjg uk¦g qh vjg ecp cpf uqogjqy ocmg tguvkvwvkqp vq cnn

vjqug rgqrng yjq jcxg dggp fwrgf kpvq dw{kpi nguu rgrrgt kp vjg ucog uk¦g ecp0Ñ *Itkpfgn Fgr0

cv 38. 3;0+ Ikxgp vjcv c eqpuwogt eqwnf dg dtcpf nq{cn cpf rc{ nkvvng cvvgpvkqp vq rtkeg. dwv cnuq

eqpukfgt pqphwpevkqpcn uncem/hknn vq dg c ocvgtkcn hcev. vjg Eqwtv hkpfu vjcv vjg vguvkoqp{ qh vjgug

vyq eqpuwogtu fqgu pqv eqphnkev ykvj rnckpvkhhuÓ vjgqt{ qh nkcdknkv{0

Ceeqtfkpin{. vjg Eqwtv hkpfu vjcv vjg ukz rtqrqugf encuu tgrtgugpvcvkxgu hqt vjg hqwt
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ukping/uvcvg eqpuwogt rtqvgevkqp encuugu ucvkuh{ vjg v{rkecnkv{ tgswktgogpv089

F0 Cfgswce{ *Twng 45*c+*6++

Twng 45*c+*6+ tgswktgu rnckpvkhhu vq ujqy vjcv Ðvjg tgrtgugpvcvkxg rctvkgu yknn hcktn{ cpf

cfgswcvgn{ rtqvgev vjg kpvgtguvu qh vjg encuu0Ñ Hgf0 T0 Ekx0 R0 45*c+*6+0 ÐVjg cfgswce{

tgswktgogpv ckou vq gpuwtg vjcv cdugpv encuu ogodgtu yknn pqv dg dqwpf d{ vjg qwveqog qh c uwkv

kp yjkej vjg{ ygtg pqv eqorgvgpvn{ cpf hcktn{ tgrtgugpvgf0Ñ J.D.. ;47 H05f cv 35340 ÐVyq

etkvgtkc hqt fgvgtokpkpi vjg cfgswce{ qh tgrtgugpvcvkqp ctg igpgtcnn{ tgeqipk¦gf< *3+ vjg pcogf

tgrtgugpvcvkxg owuv pqv jcxg cpvciqpkuvke qt eqphnkevkpi kpvgtguvu ykvj vjg wppcogf ogodgtu qh

vjg encuu. cpf *4+ vjg tgrtgugpvcvkxg owuv crrgct cdng vq xkiqtqwun{ rtqugewvg vjg kpvgtguvu qh vjg

encuu vjtqwij swcnkhkgf eqwpugn0Ñ Nat’l Ass’n of Regional Med. Programs, Inc. v. Mathews, 773

H04f 562. 567 *F0E0 Ekt0 3;98+= see also J.D.. ;47 H05f cv 35340 ÐCoqpi vjg ocp{ hcevqtu

iqxgtpkpi vjg fkuvtkev eqwtvÓu fgekukqp vjcv vjg ]encuu ogodgtu_ ctg cfgswcvgn{ tgrtgugpvgf ctg

vjg swcnkv{ qh encuu eqwpugn. cp{ fkurctkv{ kp kpvgtguv dgvyggp encuu tgrtgugpvcvkxgu cpf ogodgtu

qh c yqwnf/dg uwdencuu. eqoowpkecvkqp dgvyggp encuu eqwpugn cpf vjg encuu. cpf vjg qxgtcnn

eqpvgzv qh vjg nkvkicvkqp0Ñ Twelve John Does v. District of Columbia. 339 H05f 793. 797 *F0E0

Ekt0 3;;9+0

Rnckpvkhhu ctiwg vjcv vjgug tgswktgogpvu jcxg dggp ucvkuhkgf0 Hktuv. vjg{ pqvg vjcv

Ðrnckpvkhhu ctg ogodgtu qh vjg encuu*gu+ vjg{ uggm vq tgrtgugpvÑ< gcej tgukfgu kp vjg uvcvg jg qt

89 Cu hqt vjg rtqrqugf ukping/uvcvg wplwuv gptkejogpv encuugu. fghgpfcpvu ejcnngpig vjg v{rkecnkv{
qh ugxgp qh vjg rtqrqugf encuu tgrtgugpvcvkxgu< Hgtpcpfg¦ *Eqppgevkewv+. Lqpgu *Fkuvtkev qh
Eqnwodkc+. Dkvvng cpf Vjgku *Knnkpqku+. Tqdkpuqp *Oct{ncpf+. Itkpfgn *Okuuqwtk+. cpf
Igtuvpgemgt *Rgppu{nxcpkc+0 *See OeEqtokemÓu Qrr0 cv 42/430+ Rnckpvkhhu ctg rtguwocdn{ pq
nqpigt uggmkpi crrqkpvogpv qh Dkvvng cpf Vjgku ikxgp vjcv vjg{ ykvjftgy vjgkt tgswguv vq jcxg
vjgo ugngevgf cu encuu tgrtgugpvcvkxgu hqt vjg Knnkpqku eqpuwogt rtqvgevkqp encuu. cpf vjg Eqwtv
jcu fgvgtokpgf vjcv Itkpfgn ucvkuhkgu v{rkecnkv{0 Cu hqt vjg qvjgtu. vjgtg ku pq pggf vq fgekfg
yjgvjgt fghgpfcpvuÓ ejcnngpigu vq v{rkecnkv{ jcxg ogtkv dgecwug. cu gzrnckpgf infra. vjg wplwuv
gptkejogpv encuugu vjg{ rtqrqug vq tgrtgugpv yknn pqv dg egtvkhkgf hqt qvjgt tgcuqpu0
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ujg uggmu vq tgrtgugpv cpf rwtejcugf c Uncem/Hknngf Rgrrgt Rtqfwev hqt rgtuqpcn qt jqwugjqnf

wug0 *Rnu0Ó Ogo0 cv 47 *ekvkpi 4f Co0 Eqorn0 ̨̨ 32/43+0+ Pgzv. vjg{ eqpvgpf vjcv Ð]v_jgtg ctg pq

eqphnkevu qh cp{ mkpf dgvyggp ]vjg rtqrqugf tgrtgugpvcvkxguÓ_ kpvgtguvu cpf vjg kpvgtguvu qh vjg

]e_ncuuguÑ dgecwug vjg tgrtgugpvcvkxgu. nkmg encuu ogodgtu. Ðjcxg cp kpvgtguv kp qdvckpkpi

eqorgpucvkqp htqo ]f_ghgpfcpvu hqt vjg wphckt. fgegrvkxg. cpf okungcfkpi eqpfwev qh wpfgt/

hknnkpi vjgkt rgrrgt rtqfwevuÑ cpf dgecwug Ð]r_nckpvkhhuÓ enckou ecp qpn{ dg uweeguuhwn kh vjg

enckou qh cnn ]e_ncuu ogodgtu ctg uweeguuhwn0 *Id0+ Vjg{ cnuq ockpvckp vjcv Ðvjg rtqrqugf

tgrtgugpvcvkxgu 0 0 0 jcxg fgoqpuvtcvgf vjgkt eqookvogpv vq rwtuwkpi vjgug enckou qp dgjcnh qh

cdugpv encuu ogodgtuÑ dgecwug gcej Ðjcu tgurqpfgf vq ytkvvgp fkueqxgt{ tgswguvu 0 0 0 ]cpf_ ucv

hqt c fgrqukvkqp0Ñ *Id0+8:

Fghgpfcpvu fq pqv ejcnngpig cp{ qh rnckpvkhhuÓ chhktocvkxg cuugtvkqpu. yjkej vjg Eqwtv

hkpfu vq dg uwrrqtvgf d{ vjg tgeqtf0 Kpfggf. kp vjgkt kpkvkcn dtkghkpi fghgpfcpvu fkf pqv cfftguu

cfgswce{0 Kp vjgkt uwrrngogpvcn hknkpi. vjg{ ogtgn{ cuugtvgf vjcv vjg rtqrqugf encuu

tgrtgugpvcvkxgu hqt vjg ukping/uvcvg eqpuwogt rtqvgevkqp encuugu ctg pqv cfgswcvg hqt vjg ucog

tgcuqpu vjg{ ctg pqv v{rkecn0 *See Fghu0Ó Uwrr0 Dt0 cv 3/40+ Vjgug ctiwogpvu. jqygxgt. jcxg

cntgcf{ dggp tglgevgf d{ vjg Eqwtv0 *See supra Ugevkqp KKK0E0+

Ceeqtfkpin{. vjg Eqwtv eqpenwfgu vjcv vjg cfgswce{ tgswktgogpv ku ucvkuhkgf hqt cnn vjg

rtqrqugf ukping/uvcvg encuugu0

G0 Cuegtvckpcdknkv{

Twng 45 fqgu pqv gzrtguun{ tgswktg vjcv c encuu dg Ðcuegtvckpcdng.Ñ cpf vjg F0E0 Ektewkv

Ðjcu pqv cfftguugf yjgvjgt Twng 45 eqpvckpu cp cuegtvckpcdknkv{ tgswktgogpv hqt encuu

8: Rnckpvkhhu cnuq cuugtv vjcv Ð]r_nckpvkhhuÓ Kpvgtko Eq/Ngcf Eqwpugn ctg swcnkhkgf vq ngcf c egtvkhkgf
encuu0Ñ *Rnu0Ó Ogo0 cv 470+ Vjg cfgswce{ qh eqwpugn ku cfftguugf infra Ugevkqp KKK0J0
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egtvkhkecvkqp0Ñ J.D.. ;47 H05f cv 35420 Pqpgvjgnguu. fghgpfcpvu ctiwg vjcv vjg rtqrqugf encuugu

hckn vq ucvkuh{ vjg tgswktgogpv qh Ðcuegtvckpcdknkv{.Ñ yjkej vjg{ encko tgswktgu vjcv vjg encuu dg

fghkpgf d{ Ðqdlgevkxg etkvgtkcÑ cpf vjcv kv dg Ðcfokpkuvtcvkxgn{ hgcukdngÑ hqt vjg eqwtv vq

fgvgtokpg yjgvjgt c rctvkewnct kpfkxkfwcn ku c ogodgt0 *OeEqtokemÓu Qrr0 cv 90+

Oquv hgfgtcn ektewkvu *wpnkmg vjg F0E0 Ektewkv+ jcxg jgnf vjcv Ðcuegtvckpcdknkv{Ñ ku cp

kornkgf tgswktgogpv wpfgt Twng 450 See Sandusky Wellness Ctr., LLC v. Medtox Scientific, Inc..

:43 H05f ;;4. ;;7 *:vj Ekt0 4238+ *ekvkpi ecugu htqo Hktuv. Ugeqpf. Vjktf. Hqwtvj. Hkhvj. Ukzvj.

Ugxgpvj. Pkpvj cpf Gngxgpvj Ektewkvu+0 Jqygxgt. vjg ektewkvu ÐfkxgtigÑ cu vq vjg ogcpkpi qh

cuegtvckpcdknkv{0 Id0 Cu c dcugnkpg. eqwtvu igpgtcnn{ citgg vjcv cuegtvckpcdknkv{ ogcpu vjcv c encuu

fghkpkvkqp owuv tgpfgt rqvgpvkcn encuu ogodgtu kfgpvkhkcdng ceeqtfkpi vq qdlgevkxg etkvgtkc0 See, 

e.g.. Mullins v. Direct Digital. NNE. 9;7 H05f 876. 879 *9vj Ekt0 4237+ *Ð]C_ encuu owuv dg

fghkpgf engctn{ cpf 0 0 0 d{ qdlgevkxg etkvgtkc tcvjgt vjcp d{. hqt gzcorng. c encuu ogodgtÓu uvcvg

qh okpf0Ñ+= In re Petrobras Sec.. :84 H05f 472. 479 *4f Ekt0 4239+ *encuu ujqwnf dg Ðfghkpgf

wukpi qdlgevkxg etkvgtkc vjcv guvcdnkuj c ogodgtujkr ykvj fghkpkvg dqwpfctkguÑ+= 3 Pgydgti qp

Encuu Cevkqpu ¸ 5<5 *ÐCnn eqwtvu guugpvkcnn{ hqewu qp vjg swguvkqp qh yjgvjgt vjg encuu ecp dg

cuegtvckpgf d{ qdlgevkxg etkvgtkc0Ñ+0 Vjg Vjktf Ektewkv jcu cffgf vjg cffkvkqpcn tgswktgogpv vjcv

Ð]v_jg ogvjqf qh fgvgtokpkpi yjgvjgt uqogqpg ku kp vjg encuu owuv dg cfokpkuvtcvkxgn{ hgcukdng.Ñ

Carrera v. Bayer Corp.. 949 H05f 522. 529 *5f Ekt0 4235++.8; yjkng vjg Ugxgpvj cpf Pkpvj

8; Vjg Gngxgpvj Ektewkv jcu cnuq gpfqtugf cfokpkuvtcvkxg hgcukdknkv{ kp cp wprwdnkujgf qrkpkqp0
See Karhu v. Vital Pharm., Inc.. 843 Hgf0 CrrÓz ;67. ;72 *33vj Ekt0 4237+ *Ð]C_ rnckpvkhh
guvcdnkujgu Twng 45Óu kornkekv cuegtvckpcdknkv{ tgswktgogpv d{ rtqrqukpi cp cfokpkuvtcvkxgn{
hgcukdng ogvjqf d{ yjkej encuu ogodgtu ecp dg kfgpvkhkgf0Ñ+0 Dwv vjg wprwdnkujgf fgekukqp kp
Karhu ku pqv Ðdkpfkpi rtgegfgpv.Ñ see W0U0 Ev0 qh Crr0 33vj Ekt0 T0 58/4. cpf kv crrgctu vq
eqphnkev ykvj rwdnkujgf Gngxgpvj Ektewkv fgekukqpu crrtqxkpi vjg egtvkhkecvkqp qh encuugu vjcv tckug
vjg ucog v{rg qh cfokpkuvtcvkxg hgcukdknkv{ kuuwgu0 See, e.g.. Fitzpatrick. 857 H05f cv 34:5
*crrtqxkpi encuu egtvkhkecvkqp uwdlgev vq vjg fkuvtkev eqwtv qp tgocpf fghkpkpi vjg encuu vq kpenwfg
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Ektewkvu jcxg gzrtguun{ tglgevgf vjcv kpvgtrtgvcvkqp092

Cdugpv cp{ eqpvtqnnkpi rtgegfgpv kp vjg F0E0 Ektewkv. vjg hktuv swguvkqp hqt vjg Eqwtv ku

yjkej cuegtvckpcdknkv{ vguv ujqwnf dg crrnkgf0 See In re Korean Air Lines Disaster. :4; H04f cv

33980 Cnvjqwij qpn{ vjg Ugxgpvj cpf Pkpvj Ektewkvu jcxg gzrtguun{ tglgevgf korqukvkqp qh cp

cfokpkuvtcvkxg hgcukdknkv{ tgswktgogpv. qhvgp tghgttgf vq cu Ðjgkijvgpgf cuegtvckpcdknkv{.Ñ vjg

Ukzvj cpf Gkijvj Ektewkvu jcxg fqpg uq d{ kornkecvkqp.93 cpf vjg tgockpkpi ektewkvu jcxg pqv

engctn{ cfqrvgf c rqukvkqp094

Vjg vtcpuhgtqt eqwtvu hqt vjg oclqtkv{ qh vjg ecugu kp vjku OFN *35+ ctg kp ektewkvu vjcv

jcxg pqv cfqrvgf Ðcfokpkuvtcvkxg hgcukdknkv{Ñ cu rctv qh cuegtvckpcdknkv{095 See In re Korean Air 

cnn rwtejcugtu qh [qRnwu {qiwtv fwtkpi vjg tgngxcpv vkog rgtkqf+0
92 See Mullins v. Direct Digital. 9;7 H05f cv 884 *ÐPqvjkpi kp Twng 45 ogpvkqpu qt kornkgu vjku
jgkijvgpgf tgswktgogpv wpfgt Twng 45*d+0Ñ+= Briseno v. ConAgra Foods, Inc.. :66 H05f 3343.
3345 *;vj Ekt0 4239+ *ÐC ugrctcvg cfokpkuvtcvkxg hgcukdknkv{ rtgtgswkukvg vq encuu egtvkhkecvkqp ku
pqv eqorcvkdng ykvj vjg ncpiwcig qh Twng 450Ñ+0
93 Sandusky Wellness Ctr., LLC v. Medtox Scientific, Inc.. :43 H05f ;;4. ;;7 *:vj Ekt0 4238+
*cuegtvckpcdknkv{ ku pqv c ugrctcvg rtgnkokpct{ tgswktgogpv dwv rctv qh c Ðtkiqtqwu cpcn{uku qh vjg
Twng 45 tgswktgogpvuÑ+= see Rikos v. Procter & Gamble Co.. 9;; H05f 6;9. 747 *8vj Ekt0 4237+
*gzrnckpkpi vjcv hqt Ðc encuu vq dg uwhhkekgpvn{ fghkpgf. vjg eqwtv owuv dg cdng vq tguqnxg vjg
swguvkqp qh yjgvjgt encuu ogodgtu ctg kpenwfgf qt gzenwfgf htqo vjg encuu d{ tghgtgpeg vq
qdlgevkxg etkvgtkcÑ+0 
94 Compare In re Petrobras Sec.. :84 H05f cv 486 *4f Ekt0 4239+ *tglgevkpi Ðhtgguvcpfkpi
cfokpkuvtcvkxg hgcukdknkv{ tgswktgogpvÑ cu c rtgtgswkukvg vq encuu egtvkhkecvkqp+ with Brecher v. 

Republic of Argentina, :28 H05f 44. 46 *4f Ekt0 4237+ *Ðvjg vqwejuvqpg qh cuegtvckpcdknkv{ ku
yjgvjgt vjg encuu ku uwhhkekgpvn{ fghkpkvg uq vjcv kv ku cfokpkuvtcvkxgn{ hgcukdng hqt vjg eqwtv vq
fgvgtokpg yjgvjgt c rctvkewnct kpfkxkfwcn ku c ogodgt0Ñ+= see also EQT Prod. Co. v. Adair.
986 H05f 569. 57: *6vj Ekt0 4236+ *tgeqipk¦kpi Ðcp kornkekv vjtgujqnf tgswktgogpv vjcv vjg
ogodgtu qh c rtqrqugf encuu dg tgcfkn{ kfgpvkhkcdng 0 0 0 kp tghgtgpeg vq qdlgevkxg etkvgtkcÑ+= John 

v. Nat’l Sec Fire & Cas. Co.. 723 H05f 665. 667 *7vj Ekt0 4229+ *ÐVjg gzkuvgpeg qh cp
cuegtvckpcdng encuu qh rgtuqpu vq dg tgrtgugpvgf d{ vjg rtqrqugf encuu tgrtgugpvcvkxg ku cp kornkgf
rtgtgswkukvg qh ]Twng 45_0Ñ+0
95 Gkijv ecugu qtkikpcvgf kp Ecnkhqtpkc. Knnkpqku qt Pgxcfc *Ugxgpvj cpf Pkpvj Ektewkvu+= qpg ecug
ecog htqo Okuuqwtk *Gkijvj Ektewkv+= qpg ecug ecog htqo Pgy [qtm *Ugeqpf Ektewkv+= cpf vjtgg
ecugu ygtg hkngf kp vjg Fkuvtkev qh Eqnwodkc0 Vjg vyq tgockpkpi ecugu ecog htqo Rgppu{nxcpkc
*Vjktf Ektewkv+ cpf Hnqtkfc *Gngxgpvj Ektewkv+0 Jqygxgt. rnckpvkhhu ctg pqv uggmkpi vq egtvkh{ c



86

Lines Disaster. :4; H04f cv 3398 *Ðvjg ncy qh c vtcpuhgtqt hqtwo qp c hgfgtcn swguvkqp 0 0 0 ogtkvu

enqug eqpukfgtcvkqpÑ+0 Oqtgqxgt. vjg tgcuqpkpi qh vjqug eqwtvu vjcv jcxg tglgevgf vjku

tgswktgogpv ku rgtuwcukxg0 Cu vjqug eqwtvu jcxg pqvgf. Ð]p_qvjkpi kp Twng 45 ogpvkqpu qt

kornkgu vjku jgkijvgpgf tgswktgogpv0Ñ Mullins v. Direct Digital. 9;7 H05f cv 87:0 Kp cffkvkqp.

uwej c tgswktgogpv yqwnf Ðumgy]_ vjg dcncpeg vjcv fkuvtkev eqwtvu owuv uvtkmg yjgp fgekfkpi

yjgvjgt vq egtvkh{ encuugu.Ñ id0. cpf yqwnf nkmgn{ dg vjg fgcvj/mpgnn vq eqpuwogt rtqvgevkqp encuu

cevkqpu kpxqnxkpi nqy/equv rtqfwevu0 See id0 cv 88: *Ðencuu egtvkhkecvkqp rtqxkfgu vjg qpn{

ogcpkpihwn rquukdknkv{ hqt dqpc hkfg encuu ogodgtu vq tgeqxgt cp{vjkpi cv cnnÑ+= Briseno v. 

ConAgra Foods, Inc.. :66 H05f 3343. 334; *;vj Ekt0 4239+ *Ð]N_qy/xcnwg eqpuwogt encuu cevkqpu

0 0 0 v{rkecnn{ kpxqnxg nqy/equv eqpuwogt rtqfwevu cpf. cu c tguwnv. tgeqxgtkgu vqq uocnn vq

kpegpvkxk¦g kpfkxkfwcn nkvkicvkqp0Ñ+096

eqpuwogt rtqvgevkqp encuu kp Rgppu{nxcpkc cpf vjg wplwuv gptkejogpv encuu yknn pqv dg egtvkhkgf
hqt qvjgt tgcuqpu0 Kp cffkvkqp. cu pqvgf. vjg Gngxgpvj Ektewkv jcu qpn{ gpfqtugf vjg
cfokpkuvtcvkxg hgcukdknkv{ vguv kp cp wprwdnkujgf qrkpkqp. see Karhu. 843 Hgf0 CrrÓz cv ;72.
cnvjqwij ugxgtcn fkuvtkev eqwtvu kp Hnqtkfc jcxg hqnnqygf vjcv fgekukqp0 See, e.g.. Randolph. 525
H0T0F0 cv 8:6/:7 *rwvcvkxg encuu pqv cuegtvckpcdng cu rnckpvkhh jcf pqv qhhgtgf hgcukdng ogejcpkuo
hqt kfgpvkh{kpi rwtejcugtu qh qknu eqpvckpkpi ÐCnn PcvwtcnÑ ncdgn+0Jqygxgt. wpfgt vjg F0E0
EktewkvÓu qrkpkqp kp In re Korean Air Lines Disaster. vjku Eqwtv owuv. kp vjg ecug qh c ektewkv
urnkv. qpn{ crrn{ qpg kpvgtrtgvcvkqp qh Twng 45. cpf yjgtg vjgtg ku pq F0E0 Ektewkv rtgegfgpv qp
rqkpv. Ðvjg vtcpuhgtgg eqwtv ]ujqwnf_ dg htgg vq fgekfg c hgfgtcn encko kp vjg ocppgt kv xkgyu cu
eqttgev ykvjqwv fghgttkpi vq vjg kpvgtrtgvcvkqp qh vjg vtcpuhgtqt ektewkv0Ñ :4; H05f cv 3396= see 

also supra rr0 52/54 ( p0650
96 Rctv qh vjg Vjktf EktewkvÓu lwuvkhkecvkqp hqt korqukpi c jgkijvgpgf cuegtvckpcdknkv{ tgswktgogpv
ycu kvu eqpenwukqp vjcv fghgpfcpvu Ðowuv dg cdng vq ejcnngpig encuu ogodgtujkrÑ cpf vjcv cdugpv
encuu ogodgtuÓ enckou ujqwnf dg rtqvgevgf htqo fknwvkqp Ðd{ htcwfwngpv qt kpceewtcvg enckou0Ñ
Carrera. 949 H05f cv 52;/320 Dwv. cu vjg Ugxgpvj cpf Pkpvj Ektewkvu jcxg rqkpvgf qwv. vjgug
kuuwgu fq pqv ctkug kp c ecug *nkmg vjku qpg+ yjgtg vjg coqwpv qh fcocigu ku vjg ucog hqt gcej
wpkv uqnf cpf nkcdknkv{ ecp dg fgvgtokpgf qp cp ciitgicvg dcuku d{ ownvkrn{kpi vjcv coqwpv d{ vjg
pwodgt qh wpkvu uqnf fwtkpi vjg encuu rgtkqf0 See Briseno. :66 H05f cv 3354= Mullins v. Direct 

Digital. 9;7 H05f cv 8920 Wpfgt vjqug ektewouvcpegu. Ðvjg kfgpvkv{ qh rctvkewnct encuu ogodgtu
fqgu pqv kornkecvg vjg fghgpfcpvÓu fwg rtqeguu kpvgtguv 0 0 0 dgecwug vjg cffkvkqp qt uwdvtcevkqp qh
kpfkxkfwcn encuu ogodgtu chhgevu pgkvjgt vjg fghgpfcpvÓu nkcdknkv{ pqt vjg vqvcn coqwpv qh
fcocigu kv qygu vq vjg encuu0Ñ Briseno. :66 H05f cv 3354 *swqvkpi Mullins v. Direct Digital. 9;7
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Ceeqtfkpin{. rnckpvkhhu pggf qpn{ guvcdnkuj vjcv vjg rtqrqugf encuugu ctg fghkpgf d{

Ðqdlgevkxg etkvgtkc0Ñ RnckpvkhhuÓ rtqrqugf encuu fghkpkvkqpu ucvkuh{ vjku tgswktgogpv< gcej

rtqrqugf encuu kpenwfgu tgukfgpvu qh c rctvkewnct uvcvg yjq rwtejcugf c Uncem/Hknngf Rgrrgt

Rtqfwev. cpf vjg Uncem/Hknngf Rgrrgt Rtqfwevu ctg kfgpvkhkgf d{ dtcpf. eqpvckpgt uk¦g. v{rg qh

rgrrgt. cpf c wpkswg UMW pwodgt0 Vjg Eqwtv vjgtghqtg hkpfu vjcv vjg rtqrqugf ukping/uvcvg

encuugu ucvkuh{ cuegtvckpcdknkv{0

H0 Rtgfqokpcpeg *Twng 45*d+*5++

Vq cwvjqtk¦g c encuu cevkqp wpfgt Twng 45*d+*5+. vjg eqwtv owuv Ðhkpf]_ vjcv vjg swguvkqpu

qh ncy qt hcev eqooqp vq encuu ogodgtu rtgfqokpcvg qxgt cp{ swguvkqpu chhgevkpi qpn{

kpfkxkfwcn ogodgtu0Ñ Hgf0 T0 Ekx0 R0 45*d+*5+0

Twng 45*d+*5+Óu rtgfqokpcpeg tgswktgogpv ku Ðoqtg fgocpfkpiÑ vjcp vjg eqooqpcnkv{

tgswktgogpv qh Twng 45*c+0 See Comcast. 78; W0U0 cv 560 Kv Ðvguvu yjgvjgt rtqrqugf encuugu ctg

uwhhkekgpvn{ eqjgukxg vq ycttcpv cflwfkecvkqp d{ tgrtgugpvcvkqp.Ñ Amchem. 743 W0U0 cv 845. d{

Ðcum]kpi_ yjgvjgt vjg eqooqp. ciitgicvkqp/gpcdnkpi. kuuwgu kp vjg ecug ctg oqtg rtgxcngpv qt

korqtvcpv vjcp vjg pqp/eqooqp. ciitgicvkqp/fghgcvkpi. kpfkxkfwcn kuuwgu0Ñ Tyson Foods, Inc. v. 

Bouaphakeo. 358 U0 Ev0 3258. 3267 *4238+0 Vjwu. vjg rtgfqokpcpeg kpswkt{

ecnnu wrqp eqwtvu vq ikxg ectghwn uetwvkp{ vq vjg tgncvkqp dgvyggp eqooqp cpf
kpfkxkfwcn swguvkqpu kp c ecug0 Cp kpfkxkfwcn swguvkqp ku qpg yjgtg Ðogodgtu qh
c rtqrqugf encuu yknn pggf vq rtgugpv gxkfgpeg vjcv xctkgu htqo ogodgt vq
ogodgt.Ñ yjkng c eqooqp swguvkqp ku qpg yjgtg Ðvjg ucog gxkfgpeg yknn uwhhkeg
hqt gcej ogodgt vq ocmg c rtkoc hcekg ujqykpi ]qt_ vjg kuuwg ku uwuegrvkdng vq
igpgtcnk¦gf. encuu/ykfg rtqqh0Ñ

Id. *swqvkpi 4 Pgydgti qp Encuu Cevkqpu ¸ 6<72 cv 3;8/;9 *7vj gf0 4234++0 ÐYjgp qpg qt oqtg

H05f cv 892+0 Kp cffkvkqp. vjg coqwpv qh fcocigu rgt wpkv ku uq uocnn cu vq fkueqwtcig htcwfwngpv
enckou0
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qh vjg egpvtcn kuuwgu kp vjg cevkqp ctg eqooqp vq vjg encuu cpf ecp dg uckf vq rtgfqokpcvg. vjg

cevkqp oc{ dg eqpukfgtgf rtqrgt wpfgt Twng 45*d+*5+ gxgp vjqwij qvjgt korqtvcpv ocvvgtu yknn

jcxg vq dg vtkgf ugrctcvgn{. uwej cu fcocigu qt uqog chhktocvkxg fghgpugu rgewnkct vq kpfkxkfwcn

encuu ogodgtu 0 0 0 0Ñ Id.

ÐKp fgvgtokpkpi yjgvjgt encuu qt kpfkxkfwcn kuuwgu rtgfqokpcvg kp c rwvcvkxg encuu cevkqp

uwkv. ]eqwtvu_ owuv vcmg kpvq ceeqwpv vjg enckou. fghgpugu. tgngxcpv hcevu. cpf crrnkecdng

uwduvcpvkxg ncy. vq cuuguu vjg fgitgg vq yjkej tguqnwvkqp qh vjg encuuykfg kuuwgu yknn hwtvjgt gcej

kpfkxkfwcn encuu ogodgtÓu encko cickpuv vjg fghgpfcpv0Ñ Klay. 5:4 H05f cv 3476= see also In re 

Tropicana Orange Juice Mktg. & Sales Practices Litig.. Pq0 4<33/ex/295:4. 423; YN 4743;7:.

cv ,8 *F0P0L0 Lwpg 3:. 423;+ *ÐVjg Eqwtv owuv gzcokpg vjtqwij vjg rtkuo qh Twng 45*d+*5+ vjg

gngogpvu qh gcej qh vjg ecwugu qh cevkqp hqt egtvkhkecvkqp cpf cum yjgvjgt rtqqh qh vjg guugpvkcn

gngogpvu tgswktg kpfkxkfwcn vtgcvogpv0Ñ+0 Dwv wnvkocvgn{. vjg rtgfqokpcpeg uvcpfctf ku c

ÐrtciocvkeÑ qpg0 McKinney v. U.S. Postal Serv.. 4;4 H0T0F0 84. 87 *F0F0E0 4235+= see also In 

re Vitamins. 42; H0T0F0 cv 484 *ÐVjgtg ku pq fghkpkvkxg vguv hqt fgvgtokpkpi yjgvjgt eqooqp

kuuwgu rtgfqokpcvg 0 0 0 0Ñ+= see also Butler v. Sears, Roebuck & Co.. 949 H05f 9;8. :23 *9vj Ekt0

4235+ *Ð]R_tgfqokpcpeg tgswktgu c swcnkvcvkxg cuuguuogpv 0 0 0 = kv ku pqv dgcp eqwpvkpi0Ñ+0

Rnckpvkhhu dgct vjg dwtfgp qh ucvkuh{kpi Twng 45*d+*5+ Ðvjtqwij gxkfgpvkct{ rtqqh0Ñ

Comcast. 78; W0U0 cv 55 *swqvkpi Wal-Mart. 786 W0U0 cv 572+. yjkej kpenwfgu Ðguvcdnkuj]kpi_

vjcv fcocigu ctg ecrcdng qh ogcuwtgogpv qp c encuuykfg dcuku0Ñ Comcast. 78; W0U0 cv 570 Ykvj

vjg crrnkecvkqp qh qpn{ qpg uvcvgÓu ncy. kv ku wpfkurwvgf vjcv cp{ swguvkqpu qh ncy ctg eqooqp. uq

vjg hqewu qh vjg rtgfqokpcpeg cpcn{uku hqt vjg ukping/uvcvg encuugu ku qp swguvkqpu qh hcev0 Vjg

Eqwtv yknn hktuv cfftguu vjg hqwt ukping/uvcvg eqpuwogt rtqvgevkqp encuugu. cu vq yjkej kv hkpfu vjcv

kp vjtgg qh vjg hqwt uvcvgu. rnckpvkhhu jcxg uwhhkekgpv gxkfgpvkct{ rtqqh vq ucvkuh{ rtgfqokpcpeg0 Kv
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yknn vjgp vwtp vq vjg ugxgp ukping/uvcvg wplwuv gptkejogpv encuugu. hkpfkpi vjcv gcej hcknu vq ucvkuh{

rtgfqokpcpeg0

30 Ukping/Uvcvg Eqpuwogt Rtqvgevkqp Encuugu

RnckpvkhhuÓ ukping/uvcvg eqpuwogt rtqvgevkqp encuugu uggm vq dtkpi enckou wpfgt vjg

hqnnqykpi uvcvg eqpuwogt rtqvgevkqp uvcvwvgu< *3+ vjg Ecnkhqtpkc Eqpuwogt Ngicn Tgogfkgu Cev.

Ecn0 Ekx0 Eqfg ¸ 3992 *ÐENTCÑ+. cpf vjg Ecnkhqtpkc Wphckt Eqorgvkvkqp Ncy. Ecn0 Dwu0 ( Rtqh0

Eqfg ¸ 39422 *ÐWENÑ+= *4+ vjg Hnqtkfc Fgegrvkxg cpf Wphckt Vtcfg Rtcevkegu Cev *ÐHFWVRCÑ+.

Hnqtkfc Uvcv0 ¸ 7230423. et seq0= *5+ vjg Knnkpqku Eqpuwogt Htcwf cpf Fgegrvkxg Rtcevkegu Cev

*ÐKEHCÑ+. :37 Knn0 Eqor0 Uvcv0 Cpp0 ¸ 72713. et seq0= cpf *6+ vjg Okuuqwtk Ogtejcpfkukpi

Rtcevkegu Cev *ÐOORCÑ+. Oq0 Cpp00 Uvcv0 ¸ 6290232. et seq0

Vq fgekfg yjgvjgt rnckpvkhhu jcxg rtqxgp rtgfqokpcpeg hqt gcej rtqrqugf encuu. vjg

Eqwtv yknn hktuv eqpukfgt hqwt kuuwgu vjcv ctg eqooqp vq cnn hqwt uvcvgu. cpf kv yknn vjgp cpcn{¦g

vjg uvcvg/urgekhke fkhhgtgpegu0

c0 Fgegrvkqp

Gcej uvcvgÓu eqpuwogt rtqvgevkqp ncy tgswktgu rtqqh qh cp wphckt qt fgegrvkxg cev097

97 Kp Ecnkhqtpkc. vjg ENTC rtqjkdkvu Ðwphckt qt fgegrvkxg cevu qt rtcevkegu wpfgtvcmgp d{ cp{
rgtuqp kp c vtcpucevkqp kpvgpfgf vq tguwnv qt vjcv tguwnvu kp vjg ucng qt ngcug qh iqqfu qt ugtxkegu vq
cp{ eqpuwogt]0_Ñ Ecn0 Ekx0 Eqfg ¸ 3992*c+0 Vjg WEN rtqjkdkvu Ðwphckt eqorgvkvkqp.Ñ yjkej
kpenwfgu Ðcp{ wpncyhwn. wphckt qt htcwfwngpv dwukpguu cev qt rtcevkeg0Ñ Ecn0 Dwu0 ( Rtqh0 Eqfg
¸ 394220 Kp Hnqtkfc. vjg HFWVRC rtqjkdkvu Ð]w_phckt ogvjqfu qh eqorgvkvkqp. wpeqpuekqpcdng
cevu qt rtcevkegu. cpf wphckt qt fgegrvkxg cevu qt rtcevkegu kp vjg eqpfwev qh cp{ vtcfg qt
eqoogteg0Ñ Hnc0 Uvcv0 Cpp0 ¸ 7230426*3+0 Kp Knnkpqku. vjg KEHC rtqjkdkvu Ð]w_phckt ogvjqfu qh
eqorgvkvkqp cpf wphckt qt fgegrvkxg cevu qt rtcevkegu. kpenwfkpi dwv pqv nkokvgf vq vjg wug qt
gornq{ogpv qh cp{ fgegrvkqp. htcwf. hcnug rtgvgpug. hcnug rtqokug. okutgrtgugpvcvkqp qt vjg
eqpegcnogpv. uwrrtguukqp qt qokuukqp qh cp{ ocvgtkcn hcev. ykvj kpvgpv vjcv qvjgtu tgn{ wrqp vjg
eqpegcnogpv. uwrrtguukqp qt qokuukqp qh uwej ocvgtkcn hcev 0 0 0 kp vjg eqpfwev qh cp{ vtcfg qt
eqoogteg0Ñ :37 Knn0 Eqor0 Uvcv0 Cpp0 ¸ 727140 Kp Okuuqwtk. vjg OORC fgenctgu wpncyhwn vjg
wug qh Ðcp{ fgegrvkqp. htcwf. hcnug rtgvgpug. hcnug rtqokug. okutgrtgugpvcvkqp. wphckt rtcevkeg qt
vjg eqpegcnogpv. uwrrtguukqp. qt qokuukqp qh cp{ ocvgtkcn hcev kp eqppgevkqp ykvj vjg ucng qt
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Cnvjqwij vjg uvcvgu xct{ kp jqy vjg{ fghkpg fgegrvkqp. rtqqh qh fgegrvkqp kp gcej ku lwfigf d{ cp

qdlgevkxg. tgcuqpcdng eqpuwogt uvcpfctf98 cpf ecp dg ucvkuhkgf kp gcej uvcvg ykvjqwv cp{

kpfkxkfwcnk¦gf rtqqh qh tgnkcpeg099 Kp cffkvkqp. vjg cnngigf fgegrvkqp jgtg ku uwdlgev vq eqooqp

rtqqh0 Oquv korqtvcpvn{. kv ku wpfkurwvgf vjcv vjg rwtejcugtu qh vjg Uncem/Hknngf Rgrrgt Rtqfwevu

ygtg wpkhqton{ gzrqugf vq vjg ucog cnngigf okutgrtgugpvcvkqp Î rgrrgt eqpvckpgtu vjcv fkf pqv

jcxg xkukdng hknn nkpgu cpf vjcv cnngigfn{ eqpvckpgf pqphwpevkqpcn uncem/hknn0 Vjgtg ku cnuq corng

eqooqp gxkfgpeg vjcv vjg ejcnngpigf cevkqp ycu fgegrvkxg0 Vjcv gxkfgpeg kpenwfgu<

*3+ vjg rtqfwev rcemcikpi kvugnh Î vjg vkp eqpvckpgtu cpf vjg qrcswg ncdgnu dqvj jkf vjg hknn

ngxgnu htqo eqpuwogtu cv vjg vkog qh rwtejcug cpf gpuwtgf vjcv vjg hknn ngxgnu ygtg pqv crrctgpv

gxgp chvgt vjg rtqfwev ycu qrgpgf *see Hgicp Fgen0 ̨̨ 84/86. 88/8:. :3 *ekvkpi Rnu0Ó Gz0 332+.

cfxgtvkugogpv qh cp{ ogtejcpfkug0Ñ Oq0 Cpp0 Uvcv0 ¸ 62902420
98 Kp vjg hqwt uvcvgu. enckou qh fgegrvkxg eqpfwev ctg iqxgtpgf d{ vjg qdlgevkxg. Ðtgcuqpcdng
eqpuwogtÑ vguv0 See Hadley v. Kellogg Sales Co.. 546 H0 Uwrr0 5f 32:6. 3338 *P0F0 Ecn0 423:+
*kp Ecnkhqtpkc. c Ð]r_nckpvkhh owuv Òujqy vjcv ogodgtu qh vjg rwdnke ctg nkmgn{ vq dg fgegkxgf.ÓÑ
yjkej tgswktgu Ðcp qdlgevkxg ujqykpi qh c rtqdcdknkv{ vjcv c Òukipkhkecpv rqtvkqpÓ qh vjg tgngxcpv
eqpuwogtu cevkpi tgcuqpcdn{ Òeqwnf dg okungfÓÑ *swqvkpi Ebner v. Fresh, Inc.. :5: H05f ;7:. ;87
*;vj Ekt0 4238+++= PNR, Inc. v. Beacon Prop. Mgmt., Inc.. :64 Uq0 4f 995. 999 *Hnc0 4225+ *kp
Hnqtkfc. c Ðfgegrvkxg cevÑ ku Ðc tgrtgugpvcvkqp. qokuukqp. qt rtcevkeg vjcv ku nkmgn{ vq okungcf vjg
eqpuwogt cevkpi tgcuqpcdn{ kp vjg ektewouvcpegu. vq vjg eqpuwogtÓu fgvtkogpvÑ+= Mednick v. 

Precor, Inc.. 542 H0T0F0 cv 373 *kp Knnkpqku. c encko qh fgegrvkxg rcemcikpi tgswktgu rtqqh vjcv
Ðvjg rcemcikpi ycu nkmgn{ vq fgegkxg c tgcuqpcdng eqpuwogtÑ *swqvkpi Suchanek v. Sturm Foods, 

Inc.. 986 H05f 972. 979 *9vj Ekt0 4236+++= Webb v. Dr Pepper Snapple Grp., Inc.. Pq0 6<39/ex/
22846. 423: YN 3;77644. cv ,5 *Y0F0 Oq0 Crt0 47. 423:+ *ÐYjgvjgt vjg eqpfwev cnngigf ku
fgegrvkxg wpfgt vjg OORC ku vq dg cpcn{¦gf wpfgt vjg Ðtgcuqpcdng eqpuwogtÑ uvcpfctf0Ñ
*swqvkpi Murphy v. Stonewall Kitchen, LLC. 725 U0Y05f 52:. 534 *Oq0 Ev0 Crr0 4238+++0
99 See, e.g.. Bradach v. Pharmavite, LLC. 957 H0 CrrÓz 473. 476 *;vj Ekt0 423:+ *wprwdnkujgf+
*Ð]E_ncuu ogodgtu kp ENTC cpf WEN cevkqpu ctg pqv tgswktgf vq rtqxg vjgkt kpfkxkfwcn tgnkcpeg
qp vjg cnngigfn{ okungcfkpi uvcvgogpvu0Ñ+= Cold Stone Creamery, Inc. v. Lenora Foods I, LLC.
554 H0 CrrÓz 787. 789 *33vj Ekt0 422;+ *Ðvjg HFWVRC fqgu pqv tgswktg c rnckpvkhh vq rtqxg
cevwcn tgnkcpeg qp vjg cnngigf eqpfwevÑ+ *wprwdnkujgf+= Flynn v. FCA US LLC. 549 H0T0F0 428.
43:/3; *U0F0 Knn0 423:+ *ÐKEHC fqgu pqv tgswktg rtqxkpi tgnkcpeg. qpn{ vjcv c fghgpfcpv kpvgpfgf
vjcv c eqpuwogt yqwnf tgn{ qp c fgegrvkxg qt wphckt rtcevkegÑ+= Hawkins v. Nestle U.S.A. Inc..
52; H0 Uwrr0 5f 8;8. 924/25 *G0F0 Oq0 423:+ *ÐC rnckpvkhh pggf pqv gxgp cnngig qt rtqxg
tgnkcpeg qp cp wpncyhwn rtcevkeg vq uvcvg c encko wpfgt vjg ]OORC_0Ñ+



8;

̨ :4 *ekvkpi Rnu0Ó Gz00 365+= Rqygtrqkpv cv 6+=

*4+ OeEqtokemÓu kpvgtpcn fqewogpvu. yjkej tghngev c eqpuekqwu fgekukqp vq vt{ vq jkfg c

rtkeg kpetgcug htqo eqpuwogtu d{ tgfwekpi vjg pgv ygkijv qh vjg rtqfwev ykvjqwv ejcpikpi vjg

eqpvckpgt uk¦g *see, e.g.. Hgicp Fgen0 ̨ 49 *ekvkpi Rnu0Ó Gz0 327+. ̨ 4; *ekvkpi Rnu0Ó Gz0 329+. ̨ 59

*ekvkpi Rnu0Ó Gz0 335+. ̨ 62 *ekvkpi Rnu0Ó Gz0 337++=

*5+ hgfgtcn cpf uvcvg ncyu cpf tgiwncvkqpu vjcv fktgevn{ qt kpfktgevn{ fggo pqphwpevkqpcn

uncem/hknn okungcfkpi qt fgegrvkxg. see 43 E0H0T0 ¸ 3220322*c+ *pqphwpevkqpcn uncem/hknn kp qrcswg

eqpvckpgtu ku ÐokungcfkpiÑ++= Ecn0 Dwu0 ( Rtqh0 Eqfg ¸ 3482804*e+ *ucog+= Hnc0 Uvcv0 Cpp0

¸ 722033 *hqqf ku Ðokudtcpfgf 0 0 0 ]k_h kvu eqpvckpgt ku uq ocfg. hqtogf. qt hknngf cu vq dg

okungcfkpi+= Oq0 Cpp0 Uvcv0 ¸ 3;80297 *ucog+= :37 Knn0 Eqor0 Uvcv0 Cpp0 73214 *wphckt qt

fgegrvkxg cevu kpenwfg Ð]t_grtgugpvkpi vjcv iqqfu 0 0 0 jcxg 0 0 0 swcpvkvkgu vjcv vjg{ fq pqv jcxgÑ+=

uee also Hawkins v. Nestle U.S.A. Inc.. 52; H0 Uwrr0 5f 8;8. 925 *G0F0 Oq0 423:+ *ÐTgictfnguu

qh yjgvjgt ]r_nckpvkhh oc{ rtqxg jgt OORC encko d{ rqkpvkpi vq ]c_ xkqncvkqp ]qh vjg hgfgtcn

uncem/hknn tgiwncvkqp_ 0 0 0 vjg gzkuvgpeg qh vjg Hgfgtcn rtqjkdkvkqp cickpuv uncem/hknn uwrrqtvu vjg

tgcuqpcdngpguu qh c eqpuwogtÓu dgnkgh vjcv vjg rcemcig qh ecpf{ ujg rwtejcugu yknn pqv jcxg 67'

pqp/hwpevkqpcn uncem/hknn0Ñ+= cpf

*6+ fgekukqpu qp oqvkqpu vq fkuokuu d{ eqwtvu kp Ecnkhqtpkc. Knnkpqku cpf Okuuqwtk vjcv

tgeqipk¦g vjcv c rncwukdng cnngicvkqp vjcv c eqpuwogt rtqfwev xkqncvgu vjg hgfgtcn rtqjkdkvkqp qp

pqphwpevkqpcn uncem/hknn kp cp qrcswg eqpvckpgt uvcvgu c encko hqt c fgegrvkxg cev wpfgt vjcv

uvcvgÓu eqpuwogt rtqvgevkqp uvcvwvg. see, e.g.. Kamal v. Eden Creamery, LLC. Pq0 3:/ex/234;:.

423; YN 4839263. cv ,36 *U0F0 Ecn0 Lwpg 48. 423;+ *keg etgco+= Escobar v. Just Born Inc.. Pq0

39/ex/23:48. 4239 YN 7347962. cv ,36 *E0F0 Ecn0 Lwpg 34. 4239+ *ecpf{+= Stemm v. Tootsie 

Roll Indus.. 596 H0 Uwrr0 5f 956. 963/64 *P0F0 Knn0 423;+= Hawkins. 52; H0 Uwrr0 5f cv 925
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*ecpf{+= Benson v. Fannie May Confections Brands, Inc.. Pq0 39/ex/573;. 423: YN 32:985;. cv

,7 *P0F0 Knn0 Hgd0 4:. 423:+ *ecpf{+0

Hqt rwtrqugu qh encuu egtvkhkecvkqp. vjgtghqtg. yjgvjgt fghgpfcpvuÓ cnngigf eqpfwev

eqpuvkvwvgf c fgegrvkxg cev wpfgt gcej uvcvgÓu eqpuwogt rtqvgevkqp uvcvwvg ku c eqooqp swguvkqp

uwuegrvkdng vq eqooqp rtqqh0

d0 Gzkuvgpeg qh Pqphwpevkqpcn Uncem/Hknn

Wpfgtn{kpi rnckpvkhhuÓ encko vjcv fghgpfcpvuÓ cnngigf cevkqpu eqpuvkvwvgf fgegrvkqp wpfgt

gcej uvcvgÓu eqpuwogt rtqvgevkqp ncy ku vjg eqooqp hcevwcn cnngicvkqp vjcv vjg Uncem/Hknngf

Rgrrgt Rtqfwevu eqpvckpgf pqphwpevkqpcn uncem/hknn0 *See Rqygtrqkpv cv 9/:0+ Cnvjqwij vjku ku c

eqooqp swguvkqp capable qh encuuykfg rtqqh. see infra Ugevkqp KKK0D. fghgpfcpvu ctiwg vjcv vjg

gxkfgpeg ujqyu vjcv rnckpvkhhu yknn pqv dg cdng vq rtqxg c Ðwpkhqto tgfwevkqp kp hknn Ð uq

kpfkxkfwcnk¦gf kpswktkgu yknn dg tgswktgf vq rtqxg vjg gzkuvgpeg qh pqphwpevkqpcn uncem/hknn hqt

gcej encuu ogodgt0 FghgpfcpvuÓ ctiwogpv uwhhgtu htqo vyq hcvcn hncyu0

Hktuv. fghgpfcpvu cuugtv vjcv Ðvjgtg ku ¦gtq eqooqp gxkfgpvkct{ uwrrqtv hqt rnckpvkhhuÓ

enckou qh c wpkhqto tgfwevkqp kp hknn0Ñ *OeEqtokemÓu Qrr00 cv 3:/3;= see also 913213: Vt0 cv 34:

*Ðcduqnwvgn{ pq gxkfgpeg vjcv cp{vjkpi ycu uncem/hknngfÑ+0+ Dwv vjku eqpvgpvkqp ku pqv uwrrqtvgf

d{ vjg tgeqtf0 Vq lwuvkh{ vjku cuugtvkqp. fghgpfcpvu rqkpv qwv vjcv< *3+ pqpg qh vjg pcogf

rnckpvkhhu qdugtxgf vjg hknn ngxgn qh cp{ dncem rgrrgt rtqfwev vjcv jg qt ujg rwtejcugf= cpf *4+ vjg

ÐwpeqpvtqxgtvgfÑ Jguvgt Fgenctcvkqp uvcvgu vjcv vjg hknn ngxgnu qh rgrrgt eqpvckpgtu chvgt vjg

ygkijv tgfwevkqp rtqitco ycu korngogpvgf xctkgf dwv ygtg uvknn ockpvckpgf cv cp{yjgtg htqo

:2' vq 322' hwnn0 *See Jguvgt Fgen0 ̨̨ 33/350+ Jqygxgt. vjg cdugpeg qh c egtvckp v{rg qh

gxkfgpeg *rnckpvkhhuÓ vguvkoqp{ cu vq cevwcn hknn ngxgnu+ qt vjg gzkuvgpeg qh eqpvtct{ gxkfgpeg *vjg

Jguvgt Fgenctcvkqp+ fqgu pqv pgeguuctkn{ ogcp vjcv vjgtg ku Ð¦gtqÑ gxkfgpvkct{ uwrrqtv hqt

rnckpvkhhuÓ cnngicvkqp vjcv vjg rgrrgt rtqfwevu eqpvckpgf pqphwpevkqpcn uncem/hknn0 Kp cffkvkqp.
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rnckpvkhhu ecppqv dg etkvkek¦gf hqt vjgkt kpcdknkv{ vq vguvkh{ vq cevwcn hknn ngxgnu ukpeg vjku kpcdknkv{ ku

cvvtkdwvcdng vq vjg uweeguu qh fghgpfcpvuÓ fgegrvkqp0 Pqt ujqwnf rnckpvkhhu dg hcwnvgf hqt vjg

cdugpeg qh cp{ eqpvgorqtcpgqwu hknn tgeqtfu vjcv okijv jcxg ejcnngpigf vjg ÐwpeqpvtqxgtvgfÑ

Jguvgt Fgenctcvkqp ukpeg OeEqtokem ejqug pqv vq mggr uwej tgeqtfu0 *See 913213: Vt0 cv ::0+

Oqtg korqtvcpvn{. fghgpfcpvu kipqtg rnckpvkhhuÓ chhktocvkxg gxkfgpeg vjcv vjg Uncem/Hknngf Rgrrgt

Rtqfwevu eqpvckpgf pqp/hwpevkqpcn uncem/hknn. kpenwfkpi eqtrqtcvg tgeqtfu vjcv fqewogpv vjg

cfqrvkqp qh vjg Pgv Ygkijv Tgfwevkqp Rtqlgev= rkevwtgu ujqykpi xkuwcn hknn fkhhgtgpegu dgvyggp

vjg qnf cpf pgy rtqfwevu= c tgfwegf ygkijv qp vjg eqpvckpgt= cpf eqtrqtcvg fqewogpvu vjcv

tghngev kpvgtpcn fkuewuukqpu cdqwv vjg fgegrvkxg pcvwtg qh vjg kpcfgswcvg hknn ngxgnu0 *See

Rqygtrqkpv cv 6= Rnu0Ó Gzu0 347. 352. 355. 362. 363. 3650+

Ugeqpf. gxgp kh rnckpvkhhu oc{ pqv dg cdng vq rtqxg c Ðwpkhqto tgfwevkqp kp hknn.Ñ c hcknwtg

qh rtqqh yknn pqv ogcp vjcv kpfkxkfwcnk¦gf kpswktkgu yqwnf dg tgswktgf0 RnckpvkhhuÓ vjgqt{ qh

nkcdknkv{ ku vjcv OeEqtokemÓu fgekukqp vq tgfweg vjg pgv ygkijv kp egtvckp nkpgu qh rgrrgt rtqfwevu

*kfgpvkhkgf d{ WRE eqfgu+ tguwnvgf kp vjqug rtqfwevu jcxkpi tgfwegf hknn ngxgnu d{ crrtqzkocvgn{

vjg ucog rgtegpvcig cu vjg ygkijv tgfwevkqpu0 Cnn encuu ogodgtuÓ enckou tguv qp vjku eqooqp

eqpvgpvkqp0 Kh vjg{ ctg wpcdng vq rtqxg vjku cnngicvkqp. vjgp vjgkt enckou yknn hckn0 Vjwu. yjgvjgt

rnckpvkhhu yknn dg cdng vq rtqxg vjg gzkuvgpeg qh pqphwpevkqpcn uncem/hknn ku uqngn{ c ogtkvu kuuwg

cpf jcu pq tgngxcpeg vq encuu egtvkhkecvkqp0 See, e.g.. Hilsley. 423: YN 852269;. cv ,7 *ÐQp

encuu egtvkhkecvkqp. vjg Eqwtv fqgu pqv tguqnxg kuuwgu qh fkurwvgf hcevu0Ñ+= Alcantar. :22 H05f

cv3275 *ÐYg eqpenwfg vjcv vjg fkuvtkev eqwtv gttgf kp fgp{kpi encuu egtvkhkecvkqp dgecwug kv

gxcnwcvgf vjg ogtkvu tcvjgt vjcp hqewukpi qp yjgvjgt vjg swguvkqpu rtgugpvgfÎogtkvqtkqwu qt pqvÎ

ygtg eqooqp vq vjg encuu0Ñ+0

Ceeqtfkpin{. vjg Eqwtv hkpfu vjcv yjgvjgt vjgtg ycu pqphwpevkqpcn uncem/hknn kp vjg Uncem/
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Hknngf Rgrrgt Rtqfwevu ku c eqooqp swguvkqp hqt rwtrqugu qh Twng 45*d+*5+0

e0 Fcocigu

Kp Comcast. vjg Uwrtgog Eqwtv jgnf vjcv kp qtfgt vq rtqxg rtgfqokpcpeg rnckpvkhhu jcxg

vq Ðguvcdnkuj]_ vjcv fcocigu ctg ecrcdng qh ogcuwtgogpv qp c encuuykfg dcuku0Ñ 78; W0U0 cv 570

ÐEcnewncvkqpu pggf pqv dg gzcev. dwv 0 0 0 cp{ oqfgn uwrrqtvkpi c rnckpvkhhÓu fcocigu ecug owuv dg

eqpukuvgpv ykvj kvu nkcdknkv{ ecug0Ñ Id0 Vjg Eqwtv gzrnckpgf vjcv kv ycu korqukpi vjku dwtfgp qp

rnckpvkhhu dgecwug qvjgtykug Ð]s_wguvkqpu qh kpfkxkfwcn fcocig ecnewncvkqpu yknn kpgxkvcdn{

qxgtyjgno swguvkqpu eqooqp vq vjg encuu0Ñ Id0

RnckpvkhhuÓ vjgqt{ qh nkcdknkv{ ku uvtckijvhqtyctf Î eqpuwogtu ygtg fgegkxgf kpvq rc{kpi

hqt c ÐhwnnÑ eqpvckpgt qh rgrrgt yjgp kp hcev vjg{ tgegkxgf c eqpvckpgt ykvj pqphwpevkqpcn uncem/

hknn0 Vjg{ uwdokvvgf cp gzrgtv tgrqtv htqo Ft0 Ctocpfq Ngx{ vq fgoqpuvtcvg vjcv vyq vjgqtkgu qh

kplwt{1fcocigu eqwnf dg ecnewncvgf qp c encuuykfg dcuku< Ðqwv/qh/rqemgv nquuÑ cpf Ðdgpghkv qh vjg

dctickp0Ñ *Ngx{ Tgr0 ̨̨ 32/330+ Ngx{ eqpenwfgu vjcv wpfgt gkvjgt vjgqt{ fcocigu ecp dg

guvkocvgf cu vjg xcnwg qh vjg okuukpi dncem rgrrgt *vjg ÐqxgtejctigÑ+0 *Ngx{ Tgr0 ̨̨ 35. 540+

Jg vjgp rtqrqugu vjcv vjg qxgtejctig eqwnf dg ecnewncvgf vcmkpi vjg rgtegpvcig tgfwevkqp kp

ygkijv *g0i0. 47' hqt vjg 6/qwpeg eqpvckpgt vjcv dgecog c 5/qwpeg eqpvckpgt+ cpf ownvkrn{kpi

vjcv d{ vjg cxgtcig rtkeg qh vjg rtqfwev0 *Ngx{ Tgr0 ̨ 540+ Vjg fcocigu hqt gcej rtqfwev eqfg

eqwnf vjgp dg ecnewncvgf d{ ownvkrn{kpi vjg qxgtejctig d{ vjg pwodgt qh wpkvu uqnf. cpf vjg vqvcn

fcocigu yqwnf dg vjg uwo qh vjqug fcocigu hqt gcej rtqfwev eqfg0 *Ngx{ Tgr0 ̨ 550+

Fghgpfcpvu qdlgev vq Ft0 Ngx{Óu rtqrqugf ogvjqf qh ecnewncvkpi fcocigu qp ugxgtcn

itqwpfu cpf jcxg oqxgf vq gzenwfg jku tgrqtv cpf qrkpkqpu0 Pqpg qh vjgkt ctiwogpvu ku

rgtuwcukxg0

Hktuv. fghgpfcpvu qdlgev vq Ft0 Ngx{Óu wug qh pgv ygkijv dgecwug rnckpvkhhuÓ vjgqt{ qh

nkcdknkv{ ku dcugf qp cp cnngigf tgfwevkqp kp xqnwog0 Dwv wukpi c ygkijv tgfwevkqp cu c rtqz{ hqt
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xqnwog tgfwevkqp ku eqpukuvgpv ykvj rnckpvkhhuÓ vjgqt{ qh nkcdknkv{ Î vjcv vjg ygkijv tgfwevkqp

tguwnvgf kp c eqorctcdng xqnwog tgfwevkqp0 Kp hcev. fghgpfcpvuÓ eqpvgpvkqp vjcv kv jcf vq qxgthknn

kvu rtqfwevu kp qtfgt vq ockpvckp kvu ugnh/korqugf okpkowo hknn ngxgn. gxgp kh vjcv gzeggfgf vjg

pgv ygkijv tgrtgugpvgf qp vjg rcemcig. ku eqpukuvgpv ykvj vjcv vjgqt{0

Fghgpfcpvu cnuq ctiwg vjcv rnckpvkhhu jcxg pqv rtqxkfgf cp{ ogvjqfqnqi{ hqt fgvgtokpkpi

kpfkxkfwcn fcocigu0 *See OeEqtokemÓu Qrr0 cv 47 *ÐVq fgvgtokpg yjcv coqwpv cp{ rwtejcugt

okijv encko. qpg yqwnf jcxg vq mpqy yjkej urgekhke rtqfwev*u+ vjg kpfkxkfwcn rwtejcugf. jqy

ocp{ qh gcej cpf cv yjcv rtkeg*u+0Ñ+0 Dwv rnckpvkhhu Ð]c_v vjg encuu egtvkhkecvkqp uvcig 0 0 0 ctg pqv

tgswktgf vq rtqxg fcocigu d{ ecnewncvkpi urgekhke fcocigu hkiwtgu hqt gcej ogodgt qh vjg encuu.

dwv tcvjgt vjg{ owuv ujqy vjcv c tgnkcdng ogvjqf ku cxckncdng vq rtqxg fcocigu qp c encuuykfg

dcuku0Ñ In re Wellbutrin XL Antitrust Litig.. 4:4 H0T0F0 348. 366 *G0F0 Rc0 4233+= see also In re 

Neurontin Antitrust Litig.. Pq0 24/35;2. 4233 YN 4:833:. cv ,; *F0P0L0 Lcp0 47. 4233+

*rnckpvkhhu Ðpggf qpn{ ujqy vjcv c xkcdng ogvjqf ku cxckncdng vq rtqxg fcocigu qp c encuu/ykfg

dcukuÑ+= Kleen Prods. LLC v. Int’l Paper Co.. :53 H05f ;3;. ;4; *9vj Ekt0 4238+ *Ð]C_v vjg encuu

egtvkhkecvkqp uvcig. rnckpvkhhu ctg pqv qdnkigf vq ftknn fqyp cpf guvkocvg gcej kpfkxkfwcn encuu

ogodgtÓu fcocigu0Ñ+0 ÐVjg ogtg hcev vjcv fcocig cyctfu yknn wnvkocvgn{ tgswktg kpfkxkfwcnk¦gf

hcev fgvgtokpcvkqpu ku kpuwhhkekgpv d{ kvugnh vq rtgenwfg encuu egtvkhkecvkqp0Ñ Hoyte v. District of 

Columbia. 547 H0T0F0 6:7. 6;6 *F0F0E0 4239+ *swqvkpi McCarthy v. Kleindienst. 963 H04f 3628.

3637 *F0E0 Ekt0 3;:6++0

Yjkng kv oc{ ygnn dg c ejcnngpig vq hkiwtg qwv jqy vq kfgpvkh{ encuu ogodgtu cpf vq

cnnqecvg fcocigu coqpi vjgo. rnckpvkhhu jcxg ogv vjgkt dwtfgp cv vjg encuu egtvkhkecvkqp uvcig vq

rtqxg vjcv fcocigu ctg ecnewncdng qp c encuuykfg dcuku0

f0 Gzvtkpuke Gxkfgpeg qh Eqpuwogt Rgtegrvkqpu cpf Dgjcxkqt

Ceeqtfkpi vq fghgpfcpvu. rnckpvkhhu ecppqv ucvkuh{ vjg rtgfqokpcpeg tgswktgogpv dgecwug



96

Ðeqooqp gxkfgpeg uwej cu gorktkecn tgugctej. uwtxg{u. uvwfkgu qt gzrgtv vguvkoqp{

fgoqpuvtcvkpi eqpuwogt rgtegrvkqpu ku tgswktgfÑ kp qtfgt hqt rnckpvkhhu vq rtqxg

Ðocvgtkcnkv{1ecwucvkqp1kplwt{Ñ qp c encuuykfg dcuku0 *Fghu0Ó Uwrr0 Dt0 cv ;0+

V{rkecnn{. rnckpvkhhu fq tgn{ qp uwej gzvtkpuke gxkfgpeg cv vjg encuu egtvkhkecvkqp uvcig0

See, e.g.. Farar v. Bayer AG. Pq0 36/ex/26823. 4239 YN 7;74:98. cv ,34 *P0F0 Ecn0 Pqx0 37.

4239+ *rnckpvkhhu rtqhhgtgf octmgv tgugctej vq ujqy vjcv enckou vjcv ownvkxkvcokpu ctg iqqf hqt

jgctv jgcnvj. koowpkv{. cpf rj{ukecn gpgti{ ctg ocvgtkcn+= Suchanek v. Sturm Foods, Inc.. 986

H05f 972. 974 *9vj Ekt0 4236+ *rnckpvkhhu rtqhhgtgf octmgvkpi uvwfkgu. gzrgtv uwtxg{u. cpf hqewu/

itqwr vguvkpi vq ujqy vjcv yjgvjgt vjg eqhhgg kp eqhhgg rqfu hqt vjg Mgwtki eqhhgg ocejkpg ku

kpuvcpv qt itqwpf ku ocvgtkcn+= In re ConAgra Foods, Inc.. ;2 H0 Uwrr0 5f ;3;. 323: *E0F0 Ecn0

4237+ *rnckpvkhhu rtqhhgtgf vjktf/rctv{ uwtxg{u cpf octmgv tgugctej vq uwrrqtv vjgkt eqpvgpvkqp

vjcv vjg Ð322' PcvwtcnÑ ncdgn qp Yguuqp Qknu ku ocvgtkcn+. aff’d sub nom. Briseno v. ConAgra 

Foods, Inc.. :66 H05f 3343 *;vj Ekt0 4239+ and 896 H0 CrrÓz 876 *;vj Ekt0 4239+= Kumar v. 

Salov N. Am. Corp.. Pq0 36/ex/4633. 4238 YN 5:66556. cv ,: *P0F0 Ecn0 Lwn{ 37. 4238+

*rnckpvkhhu rtqhhgtgf octmgv tgugctej cpf gzrgtv vguvkoqp{ vq rtqxg vjcv vjg tgrtgugpvcvkqp vjcv

qnkxg qkn ycu ÐKorqtvgf htqo Kvcn{Ñ ku ocvgtkcn+= Hadley v. Kellogg Sales Co.. 546 H0 Uwrr0 5f

32:6. 3337 *P0F0 Ecn0 423:+ *rnckpvkhh rtqhhgtgf octmgv tgugctej cpf gzrgtv vguvkoqp{ qh c

octmgvkpi gzrgtv vq ujqy vjcv jgcnvj dgpghkv enckou qp egtgcn rtqfwevu ctg ocvgtkcn+0

Rnckpvkhhu eqpegfg vjg{ fq pqv jcxg vjku v{rg qh gxkfgpeg0 *See 3214613: Vt0 cv 95 *Ð]Y_g

ocfg vjg uvtcvgike fgekukqp 0 0 0 pqv vq fq c eqpuwogt uwtxg{0 0 0 0 ]Q_dxkqwun{ vjku Eqwtv yqwnf

hkpf kv jgnrhwn. cpf K tgeqipk¦g vjcv0Ñ+0+ Dwv vjg{ ctiwg vjcv uwej gxkfgpeg ku pqv tgswktgf dgecwug

vjg{ jcxg qvjgt gxkfgpeg qh ocvgtkcnkv{. urgekhkecnn{ vjg Ðuncem/hknn tgiwncvkqpu ]yjkej_

fgoqpuvtcvg vjcv c tgcuqpcdng eqpuwogt yqwnf eqpukfgt yjgvjgt c rtqfwev eqpvckpu pqp/
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hwpevkqpcn uncem/hknn vq dg ocvgtkcnÑ cpf Ð]f_ghgpfcpvuÓ fqewogpvu ujqy]kpi_ vjcv rtkeg ku

ocvgtkcn vq rgrrgt eqpuwogtu0Ñ *Rnu0Ó OeEqtokem Tgrn{ cv :/;= see also Rnu0Ó Uwrr0 Tgur0 cv 7/8

*Ð]f_ghgpfcpvuÓ fqewogpvu 0 0 0 fgoqpuvtcvg jqy tgcuqpcdng eqpuwogtu kpvgtcev ykvj cpf ocmg

fgekukqpu cdqwv vjg rtqfwevu cv kuuwgÑ+= id0 cv :/32 *Ðvjg tgiwncvkqpu rtqjkdkvkpi uwej rcemcikpi

fgoqpuvtcvg vjg okungcfkpi pcvwtg cpf ocvgtkcnkv{ qh vjg ucogÑ+= 3214613: Vt0 cv 95 *rnckpvkhhu

Ðocfg vjg fgekukqp vq uwdokv vjg tgeqtf cu kv kuÑ Ðikxgp vjcv yg jcf vjg tgiwncvkqp cpf yg jcf

fghgpfcpvÓu fqewogpvuÑ cu gxkfgpeg qh ocvgtkcnkv{+0+

RnckpvkhhuÓ gxkfgpeg qh ocvgtkcnkv{ ku. cv dguv. ogcigt0 Yjkng vjg tgiwncvqt{ rtqjkdkvkqp qh

pqphwpevkqpcn uncem/hknn ku gzrtguun{ vkgf vq fgegrvkxgpguu. kvu gxkfgpvkct{ xcnwg hqt rtqxkpi

ocvgtkcnkv{ ku nguu engct0 Compare Kumar. 4238 YN 5:66556. cv ,: *rtqjkdkvkqp qp

okutgrtgugpvkpi c iqqfÓu eqwpvt{ qh qtkikp ku gxkfgpeg qh ocvgtkcnkv{+ with Victor v. R.C. 

Bigelow, Inc.. Pq0 35/ex/24;98. 4236 YN 324:::3. cv ,39 *P0F0 Ecn0 Oct0 36. 4236+ *Ðyjcv c

tgcuqpcdng eqpuwogt gzrgevu 0 0 0 oc{ jcxg cduqnwvgn{ pq tgncvkqp vq HFC tgiwncvkqpuÑ+0

Cu hqt OeEqtokemÓu eqtrqtcvg fqewogpvu0 rnckpvkhhu tgn{ qp hgygt vjcp c fq¦gp kpvgtpcn

eqorcp{ eqoowpkecvkqpu0 *See Rqygtrqkpv cv 47/4; *ekvkpi Rnu0Ó Gzu0 335. 355. 35;. 364+= Rnu0Ó

Uwrr0 Tgur0 cv 7/8 *ekvkpi Hgicp Fgen0 ̨̨ 47. 49. 59. 5:. 9:/9;. :4 *tgn{kpi qp Rnu0Ó Gzu0 326.

327. 328. 334. 335. 364. cpf 365++0+ Ugxgtcn ujqy vjcv OeEqtokem gornq{ggu vjqwijv vjcv

tckukpi ujgnh rtkegu ycu pqv c xkcdng qrvkqp uq vjg{ ecog wr ykvj vjg cnvgtpcvkxg rncp qh tgfwekpi

hknn09: Vjg fqewogpvu cnuq ujqy vjcv OeEqtokem gornq{ggu ygtg eqpegtpgf vjcv eqpuwogtu

9: See, e.g.. Hgicp Fgen0 ̨̨ 49. 5: *ekvkpi Rnu0Ó Gz0 328 *Cigpfc1Oggvkpi Okpwvgu htqo cp
kpvgtpcn OeEqtokem oggvkpi. fcvgf Lwpg 52. 4236. uvcvkpi ÐGzvgpukxg fkuewuukqp cu rtgr oqfg
hqt GNV ]Gzgewvkxg Ngcfgtujkr Vgco_ qp 9130 Kh yg fqpÓv fq vjku. yg owuv vcmg c rtkeg kpetgcug/
pqv cp ceegrvcdng uqnwvkqp0Ñ++= Hgicp Fgen0 ̨ 5: *ekvkpi Rnu0Ó Gz0 334 *kpvgtpcn OeEqtokem
gocknu. fcvgf htqo Ugrvgodgt 38 vq 44. 4236. yjkej tghngev vjcv OeEqtokem eqpenwfgf vjcv vjg
qpn{ qrvkqp hqt qhhugvvkpi vjg eqooqfkv{ rtkeg kpetgcugu ykvjqwv kpetgcukpi vjg cduqnwvg rtkeg qh
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okijv tgcev pgicvkxgn{ kh vjg{ tgcnk¦gf vjcv vjg ygkijv tgfwevkqp ycu c Ðrtkeg kpetgcug kp

fkuiwkug0Ñ9; Qvjgt fqewogpvu ujqy vjcv OeEqtokem ycpvgf vq jkfg vjku ghhgevkxg rtkeg kpetgcug

htqo eqpuwogtu d{ mggrkpi vjg ucog eqpvckpgt uk¦gu ykvj pq xkukdng hknn nkpgu.:2 cpf vjcv kv vqqm

cp cffkvkqpcn uvgr vq cxqkf fkueqxgt{ d{ gpnkuvkpi vjg rtkxcvg/ncdgnu. kpenwfkpi Ycn/Octv. vq ocmg

vjg ucog ejcpigu0:3 Hkpcnn{. vjg fqewogpvu ujqy vjcv kp Oc{ 4237. c Ycn/Octv gornq{gg

qrkpgf vjcv vjg tgfwegf/ygkijv rtqfwevu jcf Ðvqq owej ckt urceg0Ñ:4

vjgkt rtqfwevu ycu c tgfwevkqp kp hknn++0
9; See Hgicp Fgen0 ̨ 5; *swqvkpi Rnu0Ó Gz0 334 *kpvgtpcn OeEqtokem gockn gzrtguukpi eqpegtp
Ðvjcv uwej rtkeg kpetgcugu kp fkuiwkug *kg ygkijv tgfwevkqp hqt ucog rtkeg+ ctg lwuv cu ejcnngpikpi
cu TUR ]tgvckn ucngu rtkeg_ kpetgcuguÑ++0
:2 See Hgicp Fgen0 ̨ 9: *ekvkpi Rnu0Ó Gz0 364 *unkfg htqo cp kpvgtpcn OeEqtokem rtgugpvcvkqp kp
Pqxgodgt 4236. yjkej ujqyu vjcv qpg qh vjg tgcuqpu yj{ OeEqtokem ku Ðpqv tgfwekpi vjg ecp
fkogpukqpu vq cflwuv hqt pqp/hwpevkqpcn uncem hknn chvgt vjg pgv ygkijv tgfwevkqpÑ ku vq
Ðokpkok¦g]_ xkukdng ejcpig vq eqpuwogtuÑ++= Hgicp Fgen0 ̨ :4 *swqvkpi Rnu0Ó Gz0 365 *kpvgtpcn
OeEqtokem gocknu. fcvgf Pqxgodgt 5. 4236. tgictfkpi ncdgnkpi tgeqoogpfcvkqpu. yjkej
kpenwfg qpg gornq{ggÓu uvcvgogpv vjcv ÐQwt rtkoct{ eqpegtp ykvj vjg ncdgn yknn dg vjg
eqpuwogtÓu cdknkv{ vq ugg vjg rtqfwev *urgekhkecnn{ vjg xkuwcn hknn nkpg+0 Kv yqwnf dg qwt rtghgtgpeg
vq okvkicvg vjku tkum cu owej cu rquukdng. gurgekcnn{ ykvj cnn qh vjg ejcpigu vjcv yknn dg qeewttkpi
tgncvgf vq vjg pgv ygkijv tgfwevkqp rtqlgev0Ñ++0
:3 See Hgicp Fgen0 ̨ 59 *ekvkpi Rnu0Ó Gz0 335 *kpvgtpcn OeEqtokem gocknu. fcvgf Lwpg ;. 4236.
fkuewuukpi vjg rtqrqugf Ðpgv ygkijv tgfwevkqpÑ rtqlgev ykvj qpg OeEqtokem gornq{gg ytkvkpi
vjcv c wpkncvgtcn tgfwevkqp okijv dg Ðfgegrvkxg cpf eqwnf xgt{ ygnn dcem hktg qp wu]._Ñ ukpeg
OeEqtokemÓu rtkxcvg ncdgn ewuvqogtu yqwnf nkmgn{ Ðcfxgtvkug Ò32' oqtg xu ]OeEqtokem_ÓÑ cpf
vjwu Ðrqkpv]_ vjku fgegrvkqp qwv vq qwt nq{cn dtcpfgf ewuvqogtÑ++= Rqygtrqkpv cv 48 *swqvkpi Rnu0Ó
Gz0 355 *kpvgtpcn OeEqtokem gocknu. fcvgf Qevqdgt 4:. 4236. pqvkpi vjcv qpg qh vjg rtkxcvg ncdgn
dtcpfu Ðdgnkgxgu yg ctg jgcfgf hqt c rgrrgt ucngu fkucuvgt cpf c eqpuwogt pkijvoctg tguwnvkpi
htqo vjg Òucog rcemcig. 47' nguu ygkijvÓ uvtcvgi{0 Vjg{ ctg dcukpi vjku qp hktuv jcpf
gzrgtkgpegu htqo qvjgt ygkijv tgfwevkqpu kp qvjgt rtqfwev nkpgu cu ygnn cu vjg eqpuwogt
eqornckpvu vjcv ecog ykvj vjqug ejcpigu cv tgvckn0 Vjg{ vjkpm d{ wukpi vjg ucog rcemcig yg
nqqm nkmg yg ctg vt{kpi vq rwnn c hcuv qpg0 Vjg{ cumgf yj{ yg fkfpÓv eqpukfgt c eqodkpcvkqp qh
ygkijv tgfwevkqp- rtkeg kpetgcug vq okvkicvg vjg jwig ygkijv ' tgfwevkqp0Ñ Vjg tgurqpug<
ÐYjgp K ugg vjg yqtfu ÒfkucuvgtÓ cpf ÓpkijvoctgÓ dgkpi eqoowpkecvgf tgncvgf vq qwt pwodgt qpg
kpkvkcvkxg. KÓo pqv hggnkpi vqq itgcv0Ñ++0
:4 Rqygtrqkpv cv 4; *swqvkpi Rnu0Ó Gz0 35; *gockn htqo c Ycn/Octv gzgewvkxg vq OeEqtokem
cumkpi. ÐFq {qw jcxg cpqvjgt uk¦g ecp. yg vjkpm yg ycpv vq oqxg IX ]Itgcv Xcnwg_. vqq owej
ckt urceg0Ñ++0
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Rnckpvkhhu ctiwg vjcv Ðvjg eqtrqtcvg uvtcvgikgu tghngevgf kp ]f_ghgpfcpvuÓ fqewogpvu. yjkej

ctg dcugf qp vjgkt qyp tgugctej cpf gzrgtkgpeg. fgoqpuvtcvg jqy tgcuqpcdng eqpuwogtu kpvgtcev

ykvj cpf ocmg fgekukqpu cdqwv vjg rtqfwevu cv kuuwg0Ñ *Rnu0Ó Uwrr0 Tgur0 cv 7/8+ see also

3214613: Vt0 cv 48 *fqewogpvu Ðtghngev]_ ]OeEqtokemÓu_ eqpuwogt octmgvkpi cpf dtcpf vgcou

vjcv fq gzcevn{ vjcv v{rg qh tgugctej ]cpf_ vjcv ctg fkuewuukpi yjcv vjg{ dgnkgxg eqpuwogtu yknn

fq dcugf qp vjgkt gzrgtkgpegÑ+0+ Eqpvtct{ vq rnckpvkhhuÓ kpukpwcvkqpu. vjgtg ku pq tghgtgpeg kp vjg

fqewogpvu vq tgugctej qt uvwfkgu qh eqpuwogt rgtegrvkqpu qt dgjcxkqt0 Tcvjgt. yg qpn{ ngctp

vjcv OeEqtokem gornq{ggu ygtg eqpegtpgf cdqwv hknn ngxgnu. rtkeg cpf fgegrvkqp. ctiwcdn{

dgecwug vjg{ dgnkgxgf eqpuwogtu yqwnf hkpf vjqug vq dg ocvgtkcn eqpukfgtcvkqpu0

Wpnkmg vjg Ðkpvgtpcn fqewogpvuÑ vjcv qvjgt eqwtvu jcxg tgnkgf wrqp kp hkpfkpi rnckpvkhhuÓ

gxkfgpeg qh ocvgtkcnkv{ vq dg uwhhkekgpv. vjgug fqewogpvu fq pqv kpenwfg qt tghngev cevwcn octmgv

tgugctej qt eqpuwogt uwtxg{u0 See, e.g.. Kumar. 4238 YN 5:66556. cv ,: *kpvgtpcn fqewogpvu

kpenwfgf fghgpfcpvÓu Ðqyp octmgv tgugctej gxkfgpeg. cnqpi ykvj qvjgt kpfwuvt{ tgugctej. vq ujqy

vjcv Kvcnkcp qtkikp ku korqtvcpv vq eqpuwogtuÓ qnkxg qkn rwtejcukpi fgekukqpuÑ+= Farar. 4239 YN

7;74:98. cv ,34 *kpvgtpcn fqewogpvu kpenwfgf tguwnvu qh gzvgpukxg octmgv tgugctej ujqykpi Ðvjcv

fghgpfcpvu vjqtqwijn{ kpxguvkicvgf vjg v{rgu qh jgcnvj enckou oquv ghhgevkxg vq xctkqwu v{rgu qh

eqpuwogtu kp qtfgt vq ujcrg vjgkt dtcpf octmgvkpi cpf uvtcvgi{. cpf vjgug enckou kpenwfgf jgctv

jgcnvj. koowpkv{. cpf rj{ukecn gpgti{ enckouÑ+= Fitzhenry-Russell v. Dr. Pepper Snapple Grp., 

Inc.. 548 H0T0F0 7;4. 835/36 *P0F0 Ecn0 423:+ *kpvgtpcn fqewogpvu tgxgcngf vjcv vjg rwtrqug qh

vjg ÐOcfg htqo Tgcn IkpigtÑ encko ycu vq ocmg rgqrng dgnkgxg vjcv Ecpcfc Ft{ Ikpigt Cng

qhhgtu vjg jgcnvj dgpghkvu qh tgcn ikpigt. vjcv vjg ÐTgcn IkpigtÑ octmgvkpi rtqitco ycu yqtmkpi

vq kpetgcug ucngu xqnwog. cpf vjcv c eqpuwogt uwtxg{ ujqygf vjcv 47' qh eqpuwogtu yjq ftkpm

Ecpcfc Ft{ icxg vjgkt tgcuqp hqt ftkpmkpi kv cu ÐCanada Dry is made with real gingerÑ+= Martin 
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v. Monsanto Co.. Pq0 38/ex/438:. 4239 YN 3337389. cv ,9 *E0F0 Ecn0 Oct0 46. 4239+ *kpvgtpcn

fqewogpvu ujqygf vjcv Oqpucpvq eqpukfgtgf vjg encko vjcv eqpegpvtcvgf yggf mknngt yqwnf

tguwnv kp 45 icnnqpu qh rtqfwev vq dg c Ðmg{ encko] _Ñ cpf kpenwfgf Ðtguwnvu qh c 5.222 rgtuqp

eqpuwogt tgugctej uvwf{Ñ cpf Ðc ugtkgu qh hqewu itqwruÑ+= Mullins v. Premier Nutrition Corp..

Pq0 35/ex/23493. 4238 YN 3757279. cv ,5 *P0F0 Ecn0 Crt0 37. 4238+ *kpvgtpcn fqewogpvu

kpenwfgf fghgpfcpvÓu qyp Ð]o_ctmgvkpi tgugctej uwiiguv]kpi_ vjg qxgtyjgnokpi oclqtkv{ qh ]vjg

rtqfwevÓu_ wugtu rwtejcugf vjg rtqfwev vq qdvckp ]vjg tgrtgugpvgf jgcnvj_ dgpghkvuÑ vjcv rnckpvkhhu

ygtg ejcnngpikpi+0

Kpfggf. uqog eqwtvu jcxg hqwpf vjcv gxkfgpeg qh c fghgpfcpvÓu qrkpkqp cu vq ocvgtkcnkv{ ku

pqv cp cfgswcvg uwduvkvwvg hqt gzvtkpuke gxkfgpeg0 See, e.g.. In re 5-Hour Energy Mktg. & Sales 

Practices Litig.. Pq0 35/on/465:. 4239 YN 477;837. cv ,9 *E0F0 Ecn0 Lwpg 9. 4239+ *vguvkoqp{

qh fghgpfcpvÓu hqtogt octmgvkpi fktgevqt ycu kpuwhhkekgpv dgecwug kv Ðcfftguug]f_ qpn{ jqy

]fghgpfcpv_ rgtegkxgf kvu qyp dtcpfkpi vgejpkswgu. cpf pqv jqy eqpuwogtu tgcevgf vq vjg

rtqfwev pcog qt vjg cnngigf okuuvcvgogpvu qp vjg ]rtqfwevÓu_ ncdgnÑ+= Cormier v. Carrier Corp..

Pq0 4<3:/ex/29252. 423; YN 35;:;25. cv ,35 *E0F0 Ecn0 Oct0 47. 423;+ *tglgevkpi rnckpvkhhuÓ

ctiwogpv vjcv Ðocvgtkcnkv{ ecp dg rtqxgp qp c encuuykfg dcuku dgecwug 0 0 0 ]vjg fghgpfcpv_ kvugnh

dgnkgxgf vjcv vjg cnngigf fghgev ycu ocvgtkcnÑ qp vjg itqwpf vjcv Ðvjg ocvgtkcnkv{ cpcn{uku hqewugu

qp yjgvjgt c tgcuqpcdng consumerÎpqv ]vjg fghgpfcpv_Îyqwnf jcxg eqpukfgtgf kphqtocvkqp

cdqwv vjg cnngigf fghgev vq dg korqtvcpv kp vjgkt fgekukqp vq rwtejcugÑ+0

Ikxgp vjg tgncvkxgn{ nkokvgf ujqykpi qh ocvgtkcnkv{. vjg Eqwtv owuv eqphtqpv vjg swguvkqp

yjgvjgt rnckpvkhhuÓ gxkfgpeg qh ocvgtkcnkv{ ku gpqwij hqt encuu egtvkhkecvkqp kp gcej qh vjg hqwt

uvcvgu0 Vjku swguvkqp ku pqv uwuegrvkdng vq c wpkhqto cpuygt= pqt ctg vjgtg ocp{ ecugu vq iwkfg

vjg Eqwtv kp kvu ugctej hqt cp cpuygt0 Kp cffkvkqp. kp cv ngcuv vyq qh vjg uvcvgu. vjgtg ku ctiwcdn{
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vgpukqp dgvyggp vyq Uwrtgog Eqwtv ecugu. Amgen cpf Comcast. yjkej dgct qp vjku uwdlgev0 Kp

Amgen. vjg Eqwtv eqpukfgtgf yjgvjgt rnckpvkhhu kp c ugewtkvkgu htcwf ecug jcf vq rtqhhgt gxkfgpeg

qh ocvgtkcnkv{ vq rtqxg rtgfqokpcpeg0 Vjg Eqwtv jgnf vjcv vjg{ fkf pqv dgecwug *3+ hqt rwtrqugu

qh Twng 45*d+*5+. Ðocvgtkcnkv{Ñ ycu pgeguuctkn{ c Ðeqooqp swguvkqpÑ dgecwug kv ycu lwfigf d{

cp Ðqdlgevkxg uvcpfctf.Ñ Amgen. 78: W0U0 cv 689 *Ðdgecwug ]v_jg swguvkqp qh ocvgtkcnkv{ 0 0 0 ku cp

qdlgevkxg qpg. kpxqnxkpi vjg ukipkhkecpeg qh cp qokvvgf qt okutgrtgugpvgf hcev vq c tgcuqpcdng

kpxguvqt. ocvgtkcnkv{ ecp dg rtqxgf vjtqwij gxkfgpeg eqooqp vq vjg encuuÑ+= cpf *4+ Ðc hcknwtg qh

rtqqh qp vjg kuuwg qh ocvgtkcnkv{ yqwnf gpf vjg ecug hqt qpg cpf hqt cnn.Ñ id0 cv 68:0 Vjwu. vjg

Eqwtv eqpenwfgf vjcv Ð]c_u vq ocvgtkcnkv{. vjgtghqtg. vjg encuu ku gpvktgn{ eqjgukxg< Kv yknn rtgxckn

qt hckn kp wpkuqp0 Kp pq gxgpv yknn vjg kpfkxkfwcn ektewouvcpegu qh rctvkewnct encuu ogodgtu dgct

qp vjg kpswkt{0Ñ Id. cv 6820 Kp tgcejkpi kvu fgekukqp. vjg Eqwtv gorjcuk¦gf vjcv vq ickp

egtvkhkecvkqp wpfgt Twng 45*d+*5+. rnckpvkhhu pggf pqv guvcdnkuj vjcv vjg{ yknn Ðykp vjg htc{Ñ

dgecwug Ðvjg qhhkeg qh c Twng 45*d+*5+ egtvkhkecvkqp twnkpi ku pqv vq cflwfkecvg vjg ecug= tcvjgt. kv ku

vq ugngev vjg Òogvjq]f_Ó dguv uwkvgf vq cflwfkecvkqp qh vjg eqpvtqxgtu{ Òhcktn{ cpf ghhkekgpvn{0ÓÑ

Id.

C oqpvj ncvgt. vjg Uwrtgog Eqwtv gorjcuk¦gf vjcv c rctv{ uggmkpi encuu egtvkhkecvkqp

Ðowuv 0 0 0 ucvkuh{ ]Twng 45*d+*5+_ vjtqwij gxkfgpvkct{ rtqqh0Ñ Comcast. 78; W0U0 cv 550 Dwv. kp

Comcast. vjg Eqwtv qpn{ cfftguugf vjg ueqrg qh rnckpvkhhuÓ gxkfgpvkct{ dwtfgp ykvj tgurgev vq

fcocigu0

Qpn{ c hgy eqwtvu jcxg itcrrngf ykvj vjg swguvkqp qh yjcv Ðgxkfgpvkct{ rtqqhÑ ku pggfgf

vq ucvkuh{ Twng 45*d+*5+0 Cu fkuewuugf oqtg gzvgpukxgn{ infra. ugxgtcn tgegpv Ecnkhqtpkc ecugu.

kpenwfkpi c fgekukqp d{ vjg Pkpvj Ektewkv. jcxg jgnf vjcv kp nkijv qh vjg qdlgevkxg uvcpfctf hqt

ocvgtkcnkv{ wpfgt Ecnkhqtpkc ncy. gzvtkpuke gxkfgpeg qh ocvgtkcnkv{ ku pqv tgswktgf0 See Bradach 
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v. Pharmavite, LLC. 957 H0 CrrÓz 473. 476 *;vj Ekt0 423:+ *wprwdnkujgf+= Hadley. 546 H0 Uwrr0

5f cv 33370:5 Dwv vjg Ugxgpvj EktewkvÓu fgekukqp kp Suchanek cpf ugxgtcn uwdugswgpv fkuvtkev

eqwtv ecugu kp Knnkpqku uvtqpin{ uwiiguv vjcv gxgp yjgp ocvgtkcnkv{ ku lwfigf d{ cp qdlgevkxg

uvcpfctf. gzvtkpuke gxkfgpeg qh ocvgtkcnkv{ oc{ dg pgeguuct{ hqt encuu egtvkhkecvkqp qh c eqpuwogt

rtqvgevkqp encko yjgtg vjgtg oc{ dg ugxgtcn gzrncpcvkqpu hqt eqpuwogtuÓ dgjcxkqt cpf

oqvkxcvkqpu0 See Suchanek. 986 H05f cv 982/83= Langendorf v. Skinnygirl Cocktails, LLC. 528

H0T0F0 796. 7:4/:5 *P0F0 Knn0 4236+= Clark v. Bumbo Int’l Trust. Pq0 37/ex/4947. 4239 YN

5926:47. cv ,8/: *P0F0 Knn0 Cwi0 4:. 4239+0 Kp eqpvtcuv. eqwtvu kp Hnqtkfc cpf Okuuqwtk jcxg pqv

cfftguugf vjg kuuwg0

Ikxgp vjg cdqxg. vjg Eqwtv ecppqv ceegrv fghgpfcpvuÓ ctiwogpv vjcv rnckpvkhhu must

rtqhhgt gzvtkpuke gxkfgpeg qh ocvgtkcnkv{1ecwucvkqp1kplwt{ cetquu/vjg/dqctf kp qtfgt vq rtqxg

rtgfqokpcpeg wpfgt Twng 45. kttgurgevkxg qh vjg rtqfwev kpxqnxgf. vjg v{rg qh fgegrvkqp. vjg

gngogpvu qh vjg tgngxcpv uvcvg eqpuwogt rtqvgevkqp uvcvwvg. cpf vjg uvcvg eqwtv fgekukqpu

kpvgtrtgvkpi vjqug uvcvwvgu0 Vjwu. vjg Eqwtv yknn tgxkukv vjku kuuwg kp vjg eqpvgzv qh kvu cpcn{uku qh

gcej uvcvgÓu eqpuwogt rtqvgevkqp uvcvwvg0

g0 Ecnkhqtpkc Eqpuwogt Rtqvgevkqp Encuu

Ikxgp Ecnkhqtpkc hgfgtcn cpf uvcvg ecug ncy. vjg Eqwtv eqpenwfgu vjcv c encuu ecp dg

egtvkhkgf wpfgt vjg Ecnkhqtpkc eqpuwogt rtqvgevkqp uvcvwvgu0

Vq rtgxckn qp c encko wpfgt vjg ENTC. rnckpvkhhu owuv rtqxg c fgegrvkxg cev. ecwucvkqp qh

kplwt{ cpf tgnkcpeg qp vjg fgegrvkxg rtcevkeg0 See Hilsley. 423: YN 852269;. cv ,330 Jqygxgt.

:5 See also Hilsley. 423: YN 852269;. cv ,33= Broomfield. 423: YN 6;7473;. cv ,33= In re 

Arris Cable Modem Consumer Litig.. 549 H0T0F0 556. 586/88 *P0F0 Ecn0 423:+= Lewert v. 

Boiron, Inc.. Pq0 4<33/ex/32:25. 4236 YN 34848557. cv ,8 *E0F0 Ecn0 Pqx0 7. 4236+= Escobar.
423; YN 483;858. cv ,40
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kp c encuu cevkqp Ð]e_cwucvkqp. qp c encuuykfg dcuku. oc{ dg guvcdnkujgf d{ ocvgtkcnkv{.Ñ cpf Ðkh 0 0

0 ocvgtkcn okutgrtgugpvcvkqpu jcxg dggp ocfg vq vjg gpvktg encuu. cp kphgtgpeg qh tgnkcpeg ctkugu cu

vq vjg encuu0Ñ Kp tg Vioxx Class Cases. 325 Ecn0 Trvt0 5f :5. ;7 *Ecn0 Ev0 Crr0 422;+0 Vjg Eqwtv

jcu cntgcf{ eqpenwfgf vjcv yjgvjgt fghgpfcpvu eqookvvgf c fgegrvkxg cev ku c eqooqp swguvkqp0

Kv ku cnuq wpfkurwvgf vjcv vjg cnngigf okutgrtgugpvcvkqp ycu ocfg vq vjg gpvktg encuu. cnnqykpi hqt

cp kphgtgpeg qh tgnkcpeg cu vq vjg encuu kh vjg fgegrvkqp ycu Ðocvgtkcn0Ñ Vjg qpn{ qwvuvcpfkpi

kuuwg. cpf vjg hqewu qh vjg rctvkguÓ fkurwvg. ku yjgvjgt rnckpvkhhu jcxg rtqxgp vjcv Ðocvgtkcnkv{Ñ ku

c eqooqp swguvkqp uwuegrvkdng vq eqooqp rtqqh0

Vq rtqxg ocvgtkcnkv{. c rnckpvkhh owuv guvcdnkuj vjcv Ðc tgcuqpcdng ]rgtuqp_ yqwnf cvvcej

korqtvcpeg vq ]vjg okutgrtgugpvcvkqpÓu_ gzkuvgpeg qt pqpgzkuvgpeg kp fgvgtokpkpi jku ejqkeg qh

cevkqp0Ñ Kwikset Corp. v. Superior Court. 468 R05f :99. :;4 *Ecn0 4233+= In re Tobacco II 

Cases. 429 R05f 42. 5; *Ecn0 422;+= see also Racies v. Quincy Bioscience, LLC. Pq0 37/ex/

224;4. 4239 YN 863:;32. cv ,5 *P0F0 Ecn0 Fge0 37. 4239+ *ÐEcnkhqtpkcÓu eqpuwogt rtqvgevkqp

ncyu gxcnwcvg ocvgtkcnkv{ wpfgt c tgcuqpcdng rgtuqp uvcpfctf. pqv qp cp kpfkxkfwcnk¦gf dcuku0Ñ+0:6

Vjwu. ocvgtkcnkv{ ku lwfigf d{ cp qdlgevkxg Ðtgcuqpcdng rgtuqpÑ uvcpfctf0

Ukpeg vjg Uwrtgog EqwtvÓu fgekukqp kp Amgen. c itqykpi pwodgt qh ecugu kp Ecnkhqtpkc

jcxg eqpenwfgf vjcv yjgp c ecug Ðrtgugpvu urgekhke cnngigf okutgrtgugpvcvkqpu eqooqp vq vjg

encuu.Ñ ocvgtkcnkv{ ku pgeguuctkn{ c eqooqp swguvkqp hqt rwtrqugu qh Twng 45*d+*5+ dgecwug kv ku

lwfigf d{ cp qdlgevkxg Ðtgcuqpcdng rgtuqpÑ uvcpfctf cpf. vjgtghqtg. no gxkfgpeg qh ocvgtkcnkv{ ku

:6 Ecwucvkqp ku cnuq c tgswktgf gngogpv wpfgt vjg WEN0 See Kwikset. 468 R05f cv ::90 Jqygxgt.
vq guvcdnkuj ecwucvkqp kp c encuu cevkqp. qpn{ vjg encuu tgrtgugpvcvkxgu owuv guvcdnkuj tgnkcpeg qp
vjg cnngigf okutgrtgugpvcvkqp. wppcogf encuu ogodgtu pggf pqv0 In re Tobacco II Cases. 429
R05f cv 57 *encuu Ðtgnkgh wpfgt vjg WEN ku cxckncdng ykvjqwv kpfkxkfwcnk¦gf rtqqh qh fgegrvkqp.
tgnkcpeg cpf kplwt{Ñ+0
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pgeguuct{ hqt rwtrqugu qh encuu egtvkhkecvkqp0 Werdebaugh v. Blue Diamond Growers. Pq0 34/ex/

4946. 4236 YN 43;3;23. cv ,36*P0F0 Ecn0 Oc{ 45. 4236+= see also. e.g.. Hadley. 546 H0 Uwrr0

5f cv 3337 *Ðdgecwug fgegrvkqp cpf ocvgtkcnkv{ ctg qdlgevkxg swguvkqpu. vjg{ ctg Òeqooqp

swguvkqp]u_ hqt rwtrqugu qh Twng 45*d+*5+ÓÑ *swqvkpi Amgen. 78: W0U0 cv 689++0:7 Vjg Pkpvj

Ektewkv jcu cnuq jgnf vjcv ENTC enckou ctg Ðkfgcn hqt encuu egtvkhkecvkqp dgecwug vjg{ yknn pqv

tgswktg vjg eqwtv vq kpxguvkicvg encuu ogodgtuÓ kpfkxkfwcn kpvgtcevkqp ykvj vjg rtqfwev0Ñ

Bradach. 957 H0 CrrÓz cv 476/77 *swqvkpi Tait v. BSH Home Appliances Corp.. 4:; H0T0F0 688.

6:2 *E0F0 Ecn0 4234++0 Vjg eqwtv kp Bradach vjgp rtqeggfgf vq uwooctkn{ tgxgtug vjg fkuvtkev

:7 See also Lewert v. Boiron, 4236 YN 34848557. cv ,8 *ÐOcvgtkcnkv{ ku cp qdlgevkxg kpswkt{.
fgvgtokpcdng qp c encuuykfg dcuku0Ñ+= Mullins v. Premier Nutrition. 4238 YN 3757279. cv ,7
*ÐCu c igpgtcn twng. ocvgtkcnkv{ oc{ dg guvcdnkujgf d{ eqooqp rtqqh Ò]d_gecwug ocvgtkcnkv{ ku
lwfigf ceeqtfkpi vq cp qdlgevkxg uvcpfctf.Ó cpf uq Ò]v_jg cnngigf okutgrtgugpvcvkqpu cpf
qokuukqpu. yjgvjgt ocvgtkcn qt koocvgtkcn. yqwnf dg uq gswcnn{ hqt cnn ]eqpuwogtu_ eqorqukpi
vjg encuu0ÓÑ *swqvkpi Amgen. 78: W0U0 cv 67;++= id0 *Ðswguvkqp qh ocvgtkcnkv{ tgockpu c eqooqp
qpgÑ gxgp yjgtg octmgvkpi uwtxg{u ctiwcdn{ Ðujqygf vjcv yjgvjgt c uvcvgogpv ku ocvgtkcn xctkgu
htqo eqpuwogt vq eqpuwogtÑ= fghgpfcpv ycu htgg vq ocmg vjcv ctiwogpv cv vtkcn+= Fitzhenry-

Russell. 548 H0T0F0 cv 835 *ÐCu c igpgtcn twng. ocvgtkcnkv{ oc{ dg guvcdnkujgf d{ eqooqp rtqqh
Ò]d_gecwug ocvgtkcnkv{ ku lwfigf ceeqtfkpi vq cp qdlgevkxg uvcpfctf.Ó cpf uq Ò]v_jg cnngigf
okutgrtgugpvcvkqpu cpf qokuukqpu. yjgvjgt ocvgtkcn qt koocvgtkcn. yqwnf dg uq gswcnn{ hqt cnn
]eqpuwogtu_ eqorqukpi vjg encuu0ÓÑ *swqvkpi Amgen. 78: W0U0 cv 67;++= Broomfield. 423: YN
6;7473;. cv ,33 *ÐVjqwij dqvj ]r_nckpvkhhu cpf ]f_ghgpfcpvu urgpf oquv qh vjgkt vkog fkucitggkpi
cu vq yjgvjgt ]vjg gzrgtvÓu_ fgenctcvkqp uwhhkekgpvn{ rtqxgu ocvgtkcnkv{. vjg swguvkqp cv vjku uvcig
ku pqv yjgvjgt ]r_nckpvkhhu jcxg uweeguuhwnn{ rtqxgp ocvgtkcnkv{. dwv tcvjgt yjgvjgt vjg ocvgtkcnkv{
kpswkt{ ku c eqooqp swguvkqp uwuegrvkdng vq eqooqp rtqqh vjcv jgnru vq guvcdnkuj rtgfqokpcpeg0
0 0 0 Dgecwug ocvgtkcnkv{ ku cp qdlgevkxg swguvkqp dcugf qp vjg tgcuqpcdng eqpuwogt. kv ku eqooqp
vq vjg encuu cpf Òkfgcn hqt egtvkhkecvkqp0ÓÑ *swqvkpi Amgen. 78: W0U0 cv 6:3++= Schneider v. 

Chipotle Mexican Grill, Inc.. 54: H0T0F0 742. 75;/62 *P0F0 Ecn0 423:+ *ÐKp ecugu cnngikpi
okutgrtgugpvcvkqp. Òeqooqp kuuwgu rtgfqokpcvg yjgp rnckpvkhhu ctg gzrqugf vq ]c_ eqooqp ugv
qh tgrtgugpvcvkqpu cdqwv c rtqfwev0ÓÑ *swqvkpi Butler v. Porsche Cars N. Am., Inc.. Pq0 38/ex/
4264. 4239 YN 35;:538. cv ,32 *P0F0 Ecn0 Crt0 3;. 4239++= Hilsley. 423: YN 852269;. cv ,33
*qdugtxkpi vjcv fghgpfcpvu eqttgevn{ Ðf]kf_ pqv ejcnngpig ]r_nckpvkhhÓu rtgfqokpcpeg ctiwogpvÑ cu
Ðecwugu qh cevkqp tgswktkpi cp qdlgevkxg vguv ocmg uwej enckou cogpcdng vq encuu cevkqpuÑ+0
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eqwtvÓu hkpfkpi vjcv rnckpvkhhu jcf hckngf vq rtqxkfg uwhhkekgpv gxkfgpeg qh ocvgtkcnkv{ vq rtqxg

rtgfqokpcpeg qp vjg itqwpf vjcv Ðvjg fkuvtkev eqwtvÓu eqpenwukqp vjcv kv yqwnf pggf vq kpswktg

kpvq vjg oqvkxgu qh gcej kpfkxkfwcn encuu ogodgt ycu rtgokugf qp cp gttqt qh ncy0Ñ Id0 cv 477=

see also Escobar. 423; YN 483;858. cv ,4 *E0F0 Ecn0 Oct0 47. 423;+ *tgn{kpi qp Bradach vq

egtvkh{ c encuu vq dtkpi uncem/hknn enckou wpfgt Ecnkhqtpkc ncy ykvjqwv cp{ fkuewuukqp qh vjg

gxkfgpeg qt vjg pggf hqt gxkfgpvkct{ rtqqh+0 Kp Hadley. Lwfig Mqj gzrnckpgf<

]D_gecwug fgegrvkqp cpf ocvgtkcnkv{ wpfgt vjg ]_ ENTC]_ cpf WEN ctg qdlgevkxg
swguvkqpu. vjg{ ctg kfgcn hqt encuu egtvkhkecvkqp dgecwug vjg{ yknn pqv tgswktg vjg
eqwtv vq kpxguvkicvg encuu ogodgtuÓ kpfkxkfwcn kpvgtcevkqp ykvj vjg ]ejcnngpigf_
rtqfwev]u_0 0 0 0 Cu c tguwnv. Ð]v_jgtg ku pq tkum yjcvgxgt vjcv c hcknwtg qh rtqqh qp
vjg eqooqp swguvkqp]u_ qh ]fgegrvkqp cpf_ ocvgtkcnkv{ yknn tguwnv kp kpfkxkfwcn
swguvkqpu rtgfqokpcvkpi0 Kpuvgcf. vjg hcknwtg qh rtqqh qp vjg gngogpv]u_ qh
]fgegrvkqp cpf_ ocvgtkcnkv{ yqwnf gpf vjg ecug hqt qpg cpf hqt cnn= pq encko yqwnf
tgockp kp yjkej kpfkxkfwcn 0 0 0 kuuwgu eqwnf rqvgpvkcnn{ rtgfqokpcvg0Ñ  

546 H0 Uwrr0 5f cv 3337/38 *swqvkpi Amgen. 78: W0U0 cv 689/8:+ *kpvgtpcn ekvcvkqpu qokvvgf+0

Fgurkvg vjg Ecnkhqtpkc ecugu vjcv crrn{ Amgen vq vjg gngogpv qh ocvgtkcnkv{ wpfgt

Ecnkhqtpkc ncy cpf vjg Pkpvj EktewkvÓu fgekukqp kp Bradach. fghgpfcpvu kpukuv vjcv rnckpvkhhu ctg

tgswktgf vq rtqhhgt ÐuwhhkekgpvÑ gxkfgpeg qh ocvgtkcnkv{ cv encuu egtvkhkecvkqp cpf vjcv gxkfgpeg

owuv kpenwfg gzvtkpuke gxkfgpeg uwej cu eqpuwogt uwtxg{u. octmgv tgugctej qt gzrgtv vguvkoqp{0

*Fghu0Ó Uwrr0 Dt0 cv ;0+ Vq uwrrqtv vjku ctiwogpv. fghgpfcpvu ekvg ugxgtcn Ecnkhqtpkc ecugu yjgtg

eqwtvu jcxg tgswktgf gzvtkpuke gxkfgpeg qh ocvgtkcnkv{0 *See Fghu0Ó Uwrr0 Dt0 cv 5/6. ; *ekvkpi In 

re 5-Hour Energy. 4239 YN 477;837. cv ,: *ÐCdugpv c eqpuwogt uwtxg{ qt qvjgt octmgv

tgugctej vq kpfkecvg jqy eqpuwogt tgcevgf vq vjg ]ejcnngpigf_ uvcvgogpvu. cpf jqy vjg{ xcnwgf

vjgug uvcvgogpvu eqorctgf vq qvjgt cvvtkdwvgu qh vjg rtqfwev cpf vjg ]tgngxcpv_ octmgv igpgtcnn{.

]r_nckpvkhhu jcxg pqv qhhgtgf uwhhkekgpv gxkfgpeg qh ocvgtkcnkv{ cetquu vjg encuu0Ñ+= Kosta v. Del 

Monte Foods, Inc.. 52: H0T0F0 439. 446/47. 452 *P0F0 Ecn0 4237+ *gxkfgpeg qh ocvgtkcnkv{

tgswktgf cpf vjg rnckpvkhhÓu gxkfgpeg ycu kpuwhhkekgpv yjgtg gzrgtvÓu Ðhknn/kp/vjg/dncpmuÑ qrkpkqp
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ycu vqq igpgtke vq eqpuvkvwvg c Ðogvjqf qh encuuykfg rtqqh vq ujqy vjcv c Òtgcuqpcdng eqpuwogtÓ

yqwnf hkpf vjg ejcnngpigf uvcvgogpvu fgegrvkxg cpf ocvgtkcn vq vjgkt rwtejcukpi fgekukqpÑ+=

Jones v. ConAgra. Pq0 34/ex/23855. 4236 YN 4924948. cv ,37 *P0F0 Ecn0 Lwpg 35. 4236+

*gxkfgpeg qh ocvgtkcnkv{ kpuwhhkekgpv dgecwug rnckpvkhhu rtqxkfgf qpn{ vjg eqpenwuqt{ fgenctcvkqp

qh cp gzrgtv yjq uvcvgf vjcv Ðtgcuqpcdng eqpuwogtu yqwnf tgn{ qp ]vjg_ ncdgn vq kfgpvkh{ rtqfwevu

vjcv ctg pcvwtcnÑ dwv Ðfkf pqv gzrnckp how vjg ejcnngpigf uvcvgogpvu. vqigvjgt qt cnqpg. ygtg c

hcevqt kp cp{ eqpuwogtÓu rwtejcukpi fgekukqpuÑ+= Townsend v. Monster Beverage Corp.. 525 H0

Uwrr0 5f 3232. 3266 *E0F0 Ecn0 423:+ *gzrgtv tgrqtv rtgugpvkpi uwtxg{ gxkfgpeg ycu kpuwhhkekgpv

gxkfgpeg qh ocvgtkcnkv{ yjgtg uwtxg{u Ðf]kf_ pqv rtqxkfg kpukijv kpvq eqpuwogt rwtejcukpi

fgekukqpuÑ+0

Hqt ugxgtcn tgcuqpu. vjgug ecugu fq pqv jgnr fghgpfcpvu0 Hktuv. vjg wpfgtn{kpi hcevu cpf

enckou ctg fkuvkpiwkujcdng htqo vjg rtgugpv ecug0 Cnn vjg cdqxg ecugu kpxqnxgf cnngicvkqpu vjcv

uvcvgogpvu qp c rtqfwevÓu rcemcikpi ygtg okungcfkpi. pqv vjcv vjg rcemcikpi kvugnh ycu

okungcfkpi0 Cu c tguwnv. vjgtg eqwnf dg *cpf ygtg+ fkurwvgu cdqwv vjg ogcpkpi qh vjg cnngigf

okutgrtgugpvcvkqp0 Hqt gzcorng. kp In re 5-Hour Energy. vjg eqwtv eqpenwfgf vjcv rnckpvkhhu jcf

pqv ujqyp vjcv ocvgtkcnkv{ ycu uwuegrvkdng vq eqooqp rtqqh kp rctv dgecwug Ðrnckpvkhhu hckn]gf_ vq

guvcdnkuj c eqpvtqnnkpi fghkpkvkqp hqt c mg{ vgto kp cp cnngigf okuuvcvgogpv0Ñ 4239 YN 477;837.

cv ,: *Ðvjg ogcpkpi qh vjg vgto Ògpgti{Ó ]ycu_ fkurwvgf.Ñ cpf rnckpvkhhu Ðjc]f_ qhhgtgf pq

gxkfgpeg qh c eqooqp fghkpkvkqp qh Ògpgti{Ó coqpi c uwduvcpvkcn pwodgt qh eqpuwogtuÑ+= see 

also Jones v. ConAgra. 4236 YN 4924948. cv ,37/38 *pq engct ogcpkpi vq encko qh Ð322'

PcvwtcnÑ+0 Jgtg. pq uwej swguvkqpu qh kpvgtrtgvcvkqp ctg rtgugpv0 See Alvarez v. NBTY, Inc.. Pq0

39/ex/22789. 423; YN 4445;4;. cv ,7 *U0F0 Ecn0 Oc{ 44. 423;+ *hkpfkpi vjcv vjgug cpf qvjgt

ecugu tgswktkpi uwtxg{ gxkfgpeg ygtg fkuvkpiwkujcdng dgecwug kp vjqug ecugu vjg Ðcnngigfn{ hcnug
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yqtf jc]f_ pq hkzgf ogcpkpiÑ+0

Kp cffkvkqp. kp ugxgtcn ecugu vjgtg ygtg fkurwvgu cdqwv yjgvjgt vjgtg ycu encuuykfg

gzrquwtg vq vjg cnngigf fgegrvkqp0 Hqt gzcorng. kp Kosta. Ðvjg xctkcvkqpu ]yg_tg uq itgcv vjcv cv

ngcuv jcnh vjg ejcnngpigf rtqfwevu yqwnf pqv gxkfgpeg vjg xkqncvkqpu cnngigf. gkvjgt dgecwug vjg{

fkf pqv crrgct qp vjg rtqfwevu qt dgecwug vjg ]ejcnngpigf uvcvgogpvu_ ygtg vtwvjhwn0Ñ Kosta. 52:

H0T0F0 cv 44;0 Cu c tguwnv. vjg eqwtv hqwpf vjcv vjgtg ycu Ðpq eqjgukqp coqpi vjg ogodgtu

dgecwug vjg{ ygtg gzrqugf vq swkvg fkurctcvg kphqtocvkqp0Ñ Id0 *swqvkpi Stearns v. Ticketmaster 

Corp.. 877 H05f 3235. 3242 *;vj Ekt0 4233++0 Jgtg. vjqwij. vjg ogcpkpi qh vjg cnngigf fgegrvkqp

cpf vjg wpkhqtokv{ qh gzrquwtg ctg wpfkurwvgf0

Ugeqpf. cnn qh vjgug ecugu ygtg fgekfgf dghqtg vjg Pkpvj EktewkvÓu fgekukqp kp Bradach.

yjkej jqnfu *cndgkv kp cp wprwdnkujgf qrkpkqp+ vjcv kv ku cp gttqt qh ncy hqt eqwtvu cv encuu

egtvkhkecvkqp vq tgswktg gzvtkpuke gxkfgpeg qh ocvgtkcnkv{ vq rtqxg rtgfqokpcpeg0

Vjktf. pgkvjgt Twng 45 pqt Ecnkhqtpkc ncy tgswktgu rnckpvkhhu vq rtqhhgt c egtvckp v{rg qh

gxkfgpeg cv encuu egtvkhkecvkqp0 Vjgtg ku pqvjkpi kp vjg Uwrtgog EqwtvÓu fgekukqpu kp Comcast.

Amgen. qt Tyson vq uwiiguv vjcv Ðgxkfgpvkct{ rtqqhÑ qh rtgfqokpcpeg owuv vcmg c egtvckp hqto0

Kp cffkvkqp. vjg Eqwtv ku fkukpenkpgf vq kpvgtrtgv Twng 45 cu tgswktkpi rnckpvkhhu vq rtqhhgt c

rctvkewnct v{rg qh gxkfgpeg yjgp uwej gxkfgpeg ku pqv tgswktgf wpfgt uvcvg ncy hqt rnckpvkhhu vq

rtgxckn qp vjg ogtkvu qh vjgkt enckou0 See Brockey v. Moore. 353 Ecn0 Trvt0 4f 968. 978 *Ecn0 Ev0

Crr0 4225+ *tglgevkpi ctiwogpv vjcv ÐcpgefqvcnÑ gxkfgpeg ku pgeguuctkn{ kpuwhhkekgpv wpfgt

Ecnkhqtpkc ncy vq rtqxg vjcv c uvcvgogpv ku okungcfkpi+= see also Clemens v. DaimlerChrysler 

Corp.. 756 H05f 3239. 3248 *;vj Ekt0 422:+ *Ðuwtxg{u cpf gzrgtv vguvkoqp{ tgictfkpi eqpuwogt

cuuworvkqpu cpf gzrgevcvkqpu oc{ dg qhhgtgf dwv ctg pqv tgswktgf= cpgefqvcn gxkfgpeg oc{

uwhhkegÑ+= Hadley 546 H0 Uwrr0 5f cv 3337 *ÐEcnkhqtpkc eqwtvu jcxg gzrnkekvn{ Òtglgev]gf_ vjg xkgy
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vjcv c rnckpvkhh owuv rtqfwegÓ gzvtkpuke gxkfgpeg Òuwej cu gzrgtv vguvkoqp{ qt eqpuwogt uwtxg{uÓ

kp qtfgt Òvq rtgxckn qp c encko vjcv vjg rwdnke ku nkmgn{ vq dg okungf d{ c tgrtgugpvcvkqp0ÓÑ

*swqvkpi Colgan v. Leatherman Tool Grp., Inc.. 5: Ecn0 Trvt0 5f 58. 6: *Ecn0 Ev0 Crr0 4228+++=

Mullins v. Premier Nutrition. 4238 YN 3757279. cv ,7 *ÐVjg Ecnkhqtpkc Eqwtv qh Crrgcn jcu

gzrtguun{ tglgevgf vjg Òxkgy vjcv c rnckpvkhh owuv rtqfweg c eqpuwogt uwtxg{ qt ukoknct gzvtkpuke

gxkfgpeg vq rtgxckn qp c encko vjcv vjg rwdnke ku nkmgn{ vq dg okungf d{ c tgrtgugpvcvkqp0ÓÑ

*swqvkpi Colgan. 5: Ecn0 Trvt0 5f cv 6:++0

Hqwtvj. gxgp vjqwij rnckpvkhhuÓ fgrqukvkqp vguvkoqp{ kpfkecvgu vjcv pqv cnn rwtejcugtu

yqwnf hkpf vjg cnngigf fgegrvkqp vq dg ocvgtkcn.:8 kv ku engct wpfgt Ecnkhqtpkc ncy vjcv pqv qpn{ ku

ocvgtkcnkv{ lwfigf d{ cp qdlgevkxg uvcpfctf. dwv cnuq ocvgtkcnkv{ vq c tgcuqpcdng eqpuwogt fqgu

pqv ogcp kv jcu vq dg ocvgtkcn vq gxgt{ eqpuwogt0 See Fitzhenry-Russell. 548 H0T0F0 cv 835/36

*gxkfgpeg vjcv 47' qh eqpuwogtu ectgf cdqwv cnngigf okutgrtgugpvcvkqp ycu uwhhkekgpv gxkfgpeg

qh ocvgtkcnkv{ hqt encuu egtvkhkecvkqp+0 Cnuq. oqtg vjcp qpg eqpukfgtcvkqp ecp dg ocvgtkcn vq c

tgcuqpcdng eqpuwogt0 See Hadley. 546 H0 Uwrr0 5f cv 3338/39 *Ð]W_pfgt Ecnkhqtpkc ncy.

]r_nckpvkhh ku pqv tgswktgf vq rtqxg vjcv vjg ejcnngpigf ]_ uvcvgogpvu ygtg Òvjg uqng qt gxgp vjg

rtgfqokpcpv qt fgekukxg hcevqt kphnwgpekpiÓ vjg encuu ogodgtuÓ fgekukqpu vq dw{ vjg ejcnngpigf

:8 Yjkng vjg ukz encuu tgrtgugpvcvkxgu qh vjg hqwt eqpuwogt rtqvgevkqp uvcvgu vguvkhkgf vjcv vjg{
yqwnf eqpukfgt hknn ngxgn vq dg c ocvgtkcn hcevqt kp vjgkt rwtejcukpi fgekukqp *Gurct¦c Fgr0 cv 67=
Octuj Fgr0 cv 39. 57/58= Rgnnkvvgtk Fgr0 cv 43. 68= Itkpfgn Fgr0 cv 38. 3;= Xncfkoktum{ Fgr0 cv
34. 47= Nkdgtqx Fgr0 cv 38= see also supra Ugevkqp KKK0E *cpcn{uku qh v{rkecnkv{++. qvjgt fgrqpgpvu
cvvtkdwvgf vjgkt rwtejcukpi fgekukqpu vq dtcpf nq{cnv{. kpenwfkpi vjg rnckpvkhhu yjq ygtg
ykvjftcyp cu Knnkpqku encuu tgrtgugpvcvkxgu *see Dkvvng Fgr0 cv 49 *ÐK lwuv itcd vjg OeEqtokemÑ+=
Vjgku Fgr0 cv 43 *dw{u OeEqtokem urkegu cpf yknn eqpvkpwg vq dw{ dgecwug ÐOeEqtokem ku c
iqqf pcog0 KvÓu c iqqf dtcpf. cpf o{ oqvjgt wugf vq wug OeEqtokem0Ñ+. vjg rnckpvkhh htqo
Eqppgevkewv *see Hgtpcpfg¦ Fgr0 cv 47/48 *ÐygÓxg lwuv cnyc{u dqwijv OeEqtokem. uq kvÓu mkpf
qh qwv qh jcdkvÑ+. cpf vjg rnckpvkhh htqo Pgy Lgtug{ yjq xqnwpvctkn{ fkuokuugf jgt uwkv rtkqt vq
vjg hknkpi qh vjg oqvkqp hqt encuu egtvkhkecvkqp *see Octtqp Fgr0 cv 38 *ÐS0 Ku kv hckt vq uc{ {qw
lwuv itcddgf vjg OeEqtokem vkpA C0 [gu0Ñ++0
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rtqfwevu0Ñ *swqvkpi In re Tobacco II Cases. 429 R05f cv 5;++0 Vjwu. vjg eqwtv kp Hadley tglgevgf

vjg ctiwogpv vjcv Ðrtgfqokpcpeg ku pqv ogv kp vjg kpuvcpv ecug dgecwug vjg gxkfgpeg Òujqyu vjcv

rgqrng dw{ ]fghgpfcpvÓu_ rtqfwevu hqt tgcuqpu qvjgt vjcp Òjgcnvj ]vjg ejcnngpigf encko_. uwej cu

vcuvg. rtkeg. dtcpf nq{cnv{. pquvcnikc. cpf eqpxgpkgpeg0Ñ Id. cv 33380 Tcvjgt. vjg eqwtv gzrnckpgf.

c fghgpfcpvÓu ctiwogpv vjcv Ðeqpuwogtu jcxg c xctkgv{ qh tgcuqpu hqt rwtejcukpi ]vjg rtqfwev_Ñ

ku Ðc ogtkvu fkurwvg cu vq ocvgtkcnkv{.Ñ cpf ku vjgtghqtg c fkurwvg Ðvjcv ecp dg tguqnxgf encuuykfg0Ñ

Id. cv 33390 Vjg ucog cpcn{uku crrnkgu jgtg0

Hkpcnn{. wpfgt Ecnkhqtpkc ncy. Ðocvgtkcnkv{ ku igpgtcnn{ c swguvkqp qh hcev wpnguu vjg Òhcev

okutgrtgugpvgf ku uq qdxkqwun{ wpkorqtvcpv vjcv vjg lwt{ eqwnf pqv tgcuqpcdn{ hkpf vjcv c

tgcuqpcdng ocp yqwnf jcxg dggp kphnwgpegf d{ kv0ÓÑ Steroid Hormone Prod. Cases. 326 Ecn0

Trvt0 5f 54;. 55:Î5; *Ev0 Crr0 4232+. as modified on denial of reh'g *Hgd0 :. 4232+ *swqvkpi

Engalla v. Permanente Medical Grp., Inc.. ;5: R04f ;25. ;42 *Ecn0 3;;9++0

Kp uwo. vjg Eqwtv eqpenwfgu vjcv kp vjku ecug Î yjgtg vjgtg ku pq kpjgtgpv codkiwkv{ cu vq

vjg okutgrtgugpvcvkqp. pq swguvkqp cu vq vjg wpkhqtokv{ qh gzrquwtg. cpf cp qdlgevkxg. tgcuqpcdng

rgtuqp uvcpfctf crrnkgu Î ocvgtkcnkv{ ku c eqooqp swguvkqp hqt rwtrqugu qh Twng 45*d+*5+ cpf

rnckpvkhhu ctg pqv tgswktgf vq rtqhhgt gzvtkpuke gxkfgpeg uwej cu c eqpuwogt uwtxg{. octmgv

tgugctej. qt cp gzrgtv qrkpkqp0

Vjku eqpenwukqp ku dqnuvgtgf d{ vjg hcev vjcv Ecnkhqtpkc jcu gzrtguun{ cfqrvgf xgtdcvko

vjg hgfgtcn tgiwncvkqp *43 E0H0T0 3220322*c++ vjcv rtqjkdkvu pqphwpevkqpcn uncem/hknn0 See Ecn0

Dwu0 ( Rtqh0 Eqfg ¸ 34828*e+0 Rnckpvkhhu eqpegfg vjcv uwej rtqjkdkvkqpu ctg Ðpqv fkurqukvkxgÑ qh

vjg kuuwg qh ocvgtkcnkv{ *see 3214613: Vt0 cv 96+. dwv hgfgtcn cpf uvcvg eqwtvu kp Ecnkhqtpkc jcxg

eqpenwfgf vjcv ncyu rtqjkdkvkpi egtvckp eqpfwev ecp dg gxkfgpeg qh ocvgtkcnkv{0 See, e.g..

Kwikset. 468 R05f cv :;2 *Ðd{ urgekhkecnn{ qwvncykpi fgegrvkxg cpf htcwfwngpv ÒOcfg kp



::

CogtkecÓ tgrtgugpvcvkqpu.Ñ vjg ÐNgikuncvwtg jcu tgeqipk¦gf vjg ocvgtkcnkv{ qh vjku

tgrtgugpvcvkqpÑ+= Kumar. 4238 YN 5:66556. cv ,: *ucog+= Hinojos v. Kohl’s Corp.. 93: H05f

32;:. 3329 *;vj Ekt0 4235+ *Ðvjg ngikuncvwtgÓu fgekukqp vq rtqjkdkv c rctvkewnct okungcfkpi

cfxgtvkukpi rtcevkeg ku gxkfgpeg vjcv vjg ngikuncvwtg jcu fggogf vjcv vjg rtcevkeg eqpuvkvwvgu c

ÒocvgtkcnÓ okutgrtgugpvcvkqp. cpf eqwtvu owuv fghgt vq vjcv fgvgtokpcvkqpÑ+= but see Victor. 4236

YN 324:::3. cv ,39 *Ðvjg wnvkocvg swguvkqp kp WEN ]cpf_ ENTC htcwf enckou ku yjcv c

tgcuqpcdng eqpuwogt gzrgevu. yjkej oc{ jcxg cduqnwvgn{ pq tgncvkqp vq HFC tgiwncvkqpuÐ+0

Ceeqtfkpin{. vjg Eqwtv hkpfu vjcv vjg Ecnkhqtpkc eqpuwogt rtqvgevkqp encuu ucvkuhkgu vjg

rtgfqokpcpeg tgswktgogpv qh Twng 45*d+*5+0

h0 Knnkpqku Eqpuwogt Rtqvgevkqp Encuu

Hqt vjg Knnkpqku eqpuwogt rtqvgevkqp encuu. rnckpvkhhu jcxg pqv ujqyp vjcv eqooqp

swguvkqpu rtgfqokpcvg0

Vq tgeqxgt fcocigu wpfgt vjg KEHC. c rnckpvkhh owuv rtqxg Ð*3+ c fgegrvkxg cev qt

rtcevkeg d{ vjg fghgpfcpv. *4+ vjg fghgpfcpvÓu kpvgpv vjcv vjg rnckpvkhh tgn{ qp vjg fgegrvkqp. *5+

vjg qeewttgpeg qh vjg fgegrvkqp kp c eqwtug qh eqpfwev kpxqnxkpi vtcfg qt eqoogteg. cpf *6+

cevwcn fcocig vq vjg rnckpvkhh vjcv ku *7+ c tguwnv qh vjg fgegrvkqp0Ñ De Bouse. ;44 P0G04f cv 5350

ÐVjcv vjg rnckpvkhh owuv rtqxg vjcv cevwcn fcocigu ygtg uwhhgtgf Òcu c tguwnvÓ qh vjg fgegrvkxg cev

korqugu cp qdnkicvkqp qp vjg rnckpvkhh vq rtqxg vjg fgegrvkxg cev rtqzkocvgn{ ecwugf cp{

fcocigu0Ñ Id0 Kp cffkvkqp. Ð]v_q dg cevkqpcdng wpfgt vjg KEHC. c tgrtgugpvcvkqp owuv dg

Òocvgtkcn.Ó yjkej ku guvcdnkujgf d{ crrn{kpi cp qdlgevkxg uvcpfctf0Ñ Clark v. Bumbo. 4239 YN

5926:47. cv ,7 *swqvkpi Connick v. Suzuki Motor Co.. 897 P0G04f 7:6. 7;7 *Knn0 3;;8++0

ÐC ocvgtkcn hcev gzkuvu yjgtg c dw{gt yqwnf jcxg cevgf fkhhgtgpvn{ mpqykpi vjg kphqtocvkqp. qt kh

kv eqpegtpgf vjg v{rg qh kphqtocvkqp wrqp yjkej c dw{gt yqwnf dg gzrgevgf vq tgn{ kp ocmkpi c

fgekukqp yjgvjgt vq rwtejcug0Ñ Connick. 897 P0G04f cv 7;7= see also Lateef v. Pharmavite LLC.



:;

Pq0 34/ex/7833. 4235 YN 36;;24;. cv ,5 *P0F0 Knn0 Crt0 32. 4235+ *ÐC tgrtgugpvcvkqp qh hcev ku

ocvgtkcn kh c tgcuqpcdng rgtuqp eqwnf dg gzrgevgf vq tgn{ qp c uvcvgogpv qt qokuukqp kp fgekfkpi

vq gpvgt kpvq c vtcpucevkqp0Ñ+0

Ykvj vjg gzegrvkqp qh rtqxkpi fgegrvkqp. vjg gngogpvu qh c encko wpfgt vjg KEHC ctg fkhhgtgpv

vjcp vjqug tgswktgf wpfgt vjg Ecnkhqtpkc uvcvwvgu0 Cnvjqwij Ðocvgtkcnkv{ ku lwfigf qp cp

qdlgevkxg. tgcuqpcdng rgtuqp uvcpfctf.Ñ Mednick. Pq0 36/ex/5846. 4239 YN 483;35;. cv ,:

*P0F0 Knn0 Lwpg 38. 4239+. Ðrtqzkocvg ecwucvkqpÑ cpf Ðcevwcn fcociguÑ ctg kpfkxkfwcnk¦gf

kpswktkgu. Pella Corp. v. Saltzman, 828 H05f 5;3. 5;6 *9vj Ekt0 4232+. cpf tgswktg rtqqh Ðvjcv vjg

rnckpvkhh ycu fgegkxgf kp uqog ocppgt cpf fcocigf d{ vjg fgegrvkqp0Ñ Oshana v. Coca-Cola 

Co.. 694 H05f 728. 735/36 *9vj Ekt0 4228+= see also Avery. :57 P0G04f cv :83 *Ðkv ku pqv rquukdng

hqt c rnckpvkhh vq guvcdnkuj rtqzkocvg ecwucvkqp wpnguu vjg rnckpvkhh ecp ujqy vjcv jg qt ujg ycu.

Òkp uqog ocppgt. fgegkxgfÓ d{ vjg okutgrtgugpvcvkqpÑ *swqvkpi Oliveira v. Amoco Oil Co.. 998

P0G04f 373. 386 *Knn0 4224+++0 Cu uwej. Ðcdugpv rtqqh cu vq yj{ c rctvkewnct rnckpvkhh rwtejcugf c

rctvkewnct ]rtqfwev_. ]rnckpvkhh_ ecppqv guvcdnkuj vjcv vjg fghgpfcpvuÓ eqpfwev ecwugf jko qt jgt vq

ocmg vjcv rwtejcug0Ñ See Siegel v. Shell Oil Co0. 834 H05f ;54. ;58 *9vj Ekt0 4232+0 Kp cffkvkqp.

kp c encuu cevkqp kp Knnkpqku rnckpvkhhu owuv rtqxg rtqzkocvg ecwucvkqp cpf cevwcn fcocigu cu vq

gcej encuu ogodgt0 See Clark v. Experian Info. Solutions, Inc.. 478 Hgf0 CrrÓz :3:. :44 *9vj

Ekt0 4229+ *ÐKnnkpqku ncy tgswktgu c hkpfkpi qh rtqzkocvg ecwucvkqp wpfgt KEHC. cpf fqgu pqv

rtqxkfg hqt uwej ecwucvkqp vq dg kphgttgf0Ñ+= Walsh Chiropractic, Ltd. v. StrataCare, Inc.. Pq0 2;/

ex/3283. 4233 YN 6558949. cv ,; *U0F0 Knn0 Ugrv0 36. 4233+ *Ð]E_cwucvkqp ecppqv dg kphgttgf=

gcej ogodgt qh vjg encuu owuv rtqxg vjcv vjg okutgrtgugpvcvkqp fgegkxgf vjgo0Ñ+= Barbara’s 

Sales, Inc. v. Intel Corp.. :9; P0G04f ;32. ;49 *Knn0 4229+ *Ðrnckpvkhhu owuv rtqxg vjcv gcej cpf

gxgt{ eqpuwogt yjq uggmu tgftguu cevwcnn{ ucy cpf ycu fgegkxgf d{ vjg uvcvgogpvu kp swguvkqp+0
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D{ eqorctkuqp. kp Ecnkhqtpkc. vjg tgcuqpu hqt kpfkxkfwcn rwtejcukpi fgekukqpu ctg kttgngxcpv cv vjg

encuu egtvkhkecvkqp uvcig0

Dwv kv jcu dggp tgeqipk¦gf d{ vjg Ugxgpvj Ektewkv vjcv vjg ogtg rtgugpeg qh

kpfkxkfwcnk¦gf kuuwgu fqgu pqv tgswktg fgpkcn qh egtvkhkecvkqp qh cp KEHC encuu0 See Suchanek.

986 H05f cv 97; *Ðgttqt qh ncyÑ vq hkpf Ðvjcv kpfkxkfwcn kuuwgu pgeguuctkn{ rtgfqokpcvg kp ecugu

tgswktkpi kpfkxkfwcn uwdlgevkxg kpswktkgu kpvq ecwucnkv{Ñ+= see also Pella Corp, 828 H05f cv 5;6

*ÐRtqzkocvg ecwug 0 0 0 ku pgeguuctkn{ cp kpfkxkfwcn kuuwg cpf vjg pggf hqt kpfkxkfwcn rtqqh cnqpg

fqgu pqv pgeguuctkn{ rtgenwfg encuu egtvkhkecvkqp0Ñ+= In re IKO Roofing Shingle Prods. Liab. 

Litig..979 H05f 7;;. 823/26 *9vj Ekt0 4236+ *tgchhktokpi Pella cpf tgocpfkpi hqt tgeqpukfgtcvkqp

qh encuu egtvkhkecvkqp fgurkvg vjg gzkuvgpeg qh rqvgpvkcn kpfkxkfwcnk¦gf swguvkqpu qh ecwucvkqp+= see 

also Tyson Foods, 358 U0 Ev0 cv 3267 *4238+ *rtgfqokpcpeg kpswkt{ Ðecnnu wrqp eqwtvu vq ikxg

ectghwn uetwvkp{ vq vjg tgncvkqp dgvyggp eqooqp cpf kpfkxkfwcn swguvkqpu kp c ecugÑ+0

Ceeqtfkpin{. vjg Eqwtv owuv fgekfg yjgvjgt vjg rnckpvkhhu jcxg ujqyp vjcv eqooqp kuuwgu yknn

rtgfqokpcvg fgurkvg vjg pggf wpfgt Knnkpqku ncy hqt kpfkxkfwcnk¦gf kpswktkgu kpvq rtqzkocvg

ecwucvkqp cpf fcocigu0

Ikxgp vjg gxkfgpeg cpf vjg hcev vjcv wpfgt Knnkpqku ncy kpfkxkfwcn eqpuwogt tgcevkqpu vq

vjg fgegrvkqp ctg qh korqtvcpeg. vjg Eqwtv ku pqv rgtuwcfgf vjcv vjku encuu ku Ðuwhhkekgpvn{

eqjgukxg vq ycttcpv cflwfkecvkqp d{ tgrtgugpvcvkqp0Ñ Amchem. 743 W0U0 cv 8450 Kp Ecnkhqtpkc.

vjg Eqwtv hqwpf vjg encuu vq dg eqjgukxg fgurkvg rnckpvkhhuÓ fkxgtigpv vguvkoqp{ cdqwv vjgkt

rwtejcukpi fgekukqpu dgecwug hqt rwtrqugu qh c encuu cevkqp wpfgt Ecnkhqtpkc ncy. rnckpvkhhu fkf

pqv pggf vq rtqxg cp{vjkpi cdqwv vjg kpfkxkfwcn encuu ogodgtuÓ rwtejcukpi fgekukqp kp qtfgt vq

rtqxg nkcdknkv{0 Wpfgt vjg KEHC. cv encuu egtvkhkecvkqp kv ku pgeguuct{ vq rtqhhgt eqooqp

gxkfgpvkct{ rtqqh cu vq vjg tgcuqpu dgjkpf encuu ogodgtÓu rwtejcukpi fgekukqpu kh vjg kuuwgu qh
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rtqzkocvg ecwucvkqp cpf cevwcn fcocigu ctg pqv uvtckijvhqtyctf0 [gv. vjcv ku rtgekugn{ vjg

gxkfgpeg vjcv ku ncemkpi kp vjku ecug0

Cu rtgxkqwun{ pqvgf. vjgtg ku pq encuuykfg gxkfgpeg qh ocvgtkcnkv{ kp vjg hqto qh c

eqpuwogt uwtxg{. octmgv tgugctej qt cp gzrgtv qrkpkqp0 Yjkng pqv pgeguuctkn{ tgswktgf kp gxgt{

ecug. uwej gxkfgpeg jcu rnc{gf cp korqtvcpv tqng kp Knnkpqku kp guvcdnkujkpi vjg eqjgukxgpguu qh c

rtqrqugf encuu0 See Suchanek. 986 H05f cv 982/83 *uwiiguvkpi vjcv qpg yc{ hqt rnckpvkhhu vq oggv

vjgkt dwtfgp vq ujqy vjcv Ðencuu cnngicvkqpu ctg Òucvkuh]kgf_ vjtqwij gxkfgpvkct{ rtqqhÓÓÑ yqwnf dg

vjtqwij Ðuwtxg{ qt qvjgt gxkfgpeg uwiiguvkpi vjg tgngxcpv eqooqp vtckvu qh vjg encuu ogodgtu

]qt_ gzrgtv vguvkoqp{ uwrrqtvkpi vjg encuuykfg cnngicvkqpuÑ *swqvkpi Comcast. 78; W0U0 cv 55++0

Ugeqpf. vjg qpn{ gxkfgpeg qh cevwcn eqpuwogt tgcevkqp eqogu htqo rnckpvkhhuÓ vguvkoqp{ yjkej.

cu ugv hqtvj cdqxg. see supra pqvg :8. fgoqpuvtcvgu fkhhgtkpi oqvkxcvkqpu hqt eqpuwogtuÓ

rwtejcukpi fgekukqp0 Vjgtghqtg. vjku ku pqv c ecug yjgtg vjg pcvwtg qh vjg fgegrvkqp ogcpu vjcv

vjg qpn{ rquukdng tgcuqp hqt vjg eqpuwogtuÓ fgekukqp vq rwtejcug vjg rtqfwev ku vjg fgegrvkqp0

Cf0 Suchanek. Pq0 33/ex/787. 423: YN 8839328. cv ,34/35 *U0F0 Knn0 Lwn{ 5. 423:+ *gxkfgpeg

ujqygf vjcv vjg Ðvjg qpn{ nqikecn tgcuqp hqt ]r_nckpvkhhuÓ dgjcxkqt ku vjcv vjg{ rwtejcugf ]vjg

rtqfwev_ cu c tguwnv qh vjg fgegrvkqpÑ+0 Kpfggf. qh vjg hqwt rnckpvkhhu yjq ygtg qtkikpcnn{

rtqrqugf cu encuu tgrtgugpvcvkxgu hqt Knnkpqku. vyq vguvkhkgf vjcv vjg gzkuvgpeg qh pqphwpevkqpcn

uncem/hknn yqwnf not hcevqt kpvq vjgkt rwtejcukpi fgekukqp0 *See Dkvvng Fgr0 cv 35/36. 3:/3;. 47/

49= Vjgku Fgr0 cv 42/43. 4:/4;. 530+ Cnvjqwij rnckpvkhhu jcxg ykvjftcyp vjgkt pcogu cu

rtqrqugf encuu tgrtgugpvcvkxgu. vjgkt vguvkoqp{ ku uvknn tgngxcpv gxkfgpeg0 Eqpukfgtkpi vjgkt

vguvkoqp{. cpf vjg ukoknct vguvkoqp{ qh ugxgtcn qh vjg qvjgt rnckpvkhhu yjq ygtg fgrqugf. kv ku

ctiwcdng vjcv Ðoqtg vjcp c hgyÑ encuu ogodgtu fkf pqv uwhhgt c eqorgpucdng kplwt{ wpfgt Knnkpqku
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ncy0:9

Hqt cnn qh vjg cdqxg tgcuqpu. vjg rtgugpv ecug ku xgt{ fkhhgtgpv htqo Suchanek. c fgegrvkxg

rcemcikpi ecug yjgtg c encuu ycu egtvkhkgf vq dtkpi enckou wpfgt vjg KEHC0 Vjg fghgpfcpv kp

Suchanek octmgvgf cpf uqnf ukping/ewr eqhhgg rqfu hqt wug ykvj Mgwtki/dtcpf eqhhgg ocejkpgu0

Dwv wpnkmg Mgwtki/dtcpf rqfu. yjkej wvknk¦gf c rcvgpvgf hknvgt u{uvgo vq fgnkxgt Ðitqwpf eqhhgg.Ñ

vjg fghgpfcpvÓu rtqfwev eqpvckpgf cnoquv gzenwukxgn{ kpuvcpv eqhhgg. c fkhhgtgpeg vjcv ygpv vq vjg

xgt{ guugpeg qh vjg rtqfwev dgkpi uqnf0 Kpfggf. vjg encuu egtvkhkecvkqp tgeqtf kpenwfgf gzvgpukxg

gxkfgpeg vjcv vjg fghgpfcpvu kpvgpfgf vq cpf uweeggfgf kp fgegkxkpi eqpuwogtu kpvq dgnkgxkpi

vjg{ ygtg rwtejcukpi itqwpf eqhhgg:: cpf. korqtvcpvn{. vjcv eqpuwogtu yqwnf pqv jcxg

rwtejcugf vjg fghgpfcpvÓu rqfu jcf vjg{ mpqyp kv ycu kpuvcpv eqhhgg0 Suchanek. 986 H05f cv 97:

*ÐVjg rnckpvkhhu rtqhhgtgf gxkfgpeg vq ujqy vjg qxgtyjgnokpin{ pgicvkxg tgurqpug vq vjg

]fghgpfcpvÓu_ rtqfwev. vjg hnqqf qh eqornckpvu vjcv hqnnqygf vjg kpvtqfwevkqp qh ]vjg fghgpfcpvÓu

rtqfwev_. cpf pwogtqwu uwtxg{u vjcv ujgf nkijv qp vjg rtghgtgpegu qh Mgwtki wugtu hqt rtgokwo

*htgujn{ dtgygf+ eqhhgg0Ñ+0 Kp nkijv qh vjku gxkfgpvkct{ tgeqtf. vjg fkuvtkev eqwtv qp tgocpf

itcpvgf encuu egtvkhkecvkqp. qdugtxkpi vjcv ecwucvkqp ycu nkmgn{ vq dg fghgcvgf qpn{ cu vq Ðc hgyÑ

encuu ogodgtu0 Suchanek. 533 H0T0F0 45;. 47; *U0F0 Knn0 4237+= see also Suchanek. 986 H04f cv

:9 Vjku eqpenwukqp ku tgkphqtegf d{ vjg uwduvcpvkcn rquukdknkv{ vjcv oqtg vjcp c hgy encuu ogodgtu
cntgcf{ mpgy cdqwv vjg cnngigf pqphwpevkqpcn uncem/hknn cv vjg vkog qh rwtejcug ikxgp vjg
rwdnkekv{ uvctvkpi kp Lwpg 4237 kp vjg Wall Street Journal cpf vjg Minneapolis Star Tribune0
Vjgug encuu ogodgtu ygtg pqv Ðcevwcnn{ fgegkxgfÑ cpf vjwu ecppqv tgeqxgt wpfgt Knnkpqku ncy0
:: Hqt gzcorng. vjg fghgpfcpvÓu eqpuwnvcpv yctpgf kv cickpuv wukpi vjg vgto Ðkpuvcpv eqhhggÑ=
Ð]p_wogtqwu gzrgtv uwtxg{u kp vjg tgeqtf eqpenwfgf vjcv hgy eqpuwogtu wpfgtuvqqf vjg vtwg
pcvwtg qh ]fghgpfcpvuÓ_ rtqfwevÑ= vjg fghgpfcpv eqpfwevgf Ðhqewu/itqwr vguvkpi vq fgvgtokpg
yjgvjgt rctvkekrcpvu yqwnf pqvkeg cp{vjkpi cokuu cdqwv ]kvu rtqfwev_Ñ= qpg gzrgtv qrkpgf vjcv cu
vjg rtqfwev ycu Ðvjtgg vq hqwt vkogu oqtg gzrgpukxg vjcp vjg v{rkecn kpuvcpv eqhhgg vjcv oc{ dg
urqqpgf kpvq c ewr qh jqv ycvgt.Ñ Ðqpn{ c xgt{ Òrtkeg kpugpukvkxgÓ eqpuwogt. qt qpg yjq ycu
okungf. yqwnf wug c &322 dtgygt ]i.e., vjg Mgwtki ocejkpg_ vq jgcv ycvgt vq ocmg kpuvcpv eqhhgg0Ñ
Suchanek. 986 H05f cv 975/760
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97: *ÐHtqo vjg tgeqtf cocuugf hqt vjg encuu egtvkhkecvkqp fgekukqp. kv ku crrctgpv vjcv vjku ku pqv c

ecug yjgtg hgy. kh cp{. qh vjg rwvcvkxg encuu ogodgtu ujctg vjg pcogf tgrtgugpvcvkxgÓu itkgxcpeg

cickpuv vjg fghgpfcpv0 Kh kv ygtg. vjkpiu yqwnf dg fkhhgtgpv0Ñ+0

D{ eqpvtcuv. kp vjku ecug vjgtg ku pq gzvtkpuke gxkfgpeg vjcv knnwokpcvgu eqpuwogt

rtghgtgpegu kp vgtou qh Uncem/Hknngf Rgrrgt Rtqfwevu0 Qp vjg eqpvtct{. yjkng vjg fgegrvkqp jgtg

kpxqnxgf okungcfkpi rcemcikpi. cu ycu vjg ecug kp Suchanek. vjg fgrqukvkqp vguvkoqp{ qh jcnh qh

vjg rnckpvkhhu kpfkecvgu vjcv vjg{ yqwnf jcxg uvknn dqwijv vjg Uncem/Hknngf Rgrrgt Rtqfwevu gxgp kh

vjg{ mpgy cdqwv vjg fgegrvkqp0 Wpnkmg vjg eqhhgg rqfu. vjg OeEqtokem eqpuwogt uvknn tgegkxgf

vjg rtqfwev vjg{ kpvgpfgf vq dw{ cpf cp{ fgegrvkqp fkf pqv tgpfgt vjg rtqfwev ghhgevkxgn{

yqtvjnguu0 Suchanek. 423: YN 8839328. cv ,330 Oqtgqxgt. rnckpvkhhu hckngf vq rtqhhgt cp{

gzvtkpuke gxkfgpeg vq uwrrqtv cp kphgtgpeg vjcv vjgtg gzkuvgf eqooqp rtqqh vjcv vjg rwvcvkxg encuu

ogodgtu ujctgf vjg vyq rtqrqugf encuu tgrtgugpvcvkxguÓ eqornckpvu cdqwv vjg Uncem/Hknngf

Rgrrgt Rtqfwevu0 Vjgtghqtg. wpnkmg Suchanek. vjg kuuwg qh encuu egtvkhkecvkqp ecppqv dg uqnxgf d{

tghgtgpeg vq vjg Ðeqooqpugpukecn pqvkqp vjcv rgqrng igpgtcnn{ yqpÓv rc{ uqogvjkpi hqt

pqvjkpi.Ñ cpf. cu c tguwnv. Ðvjg kuuwgu qh rtqzkocvg ecwug ]yknn pqv_ dg tgncvkxgn{ ukorng vq tguqnxg

qp c encuuykfg dcuku0Ñ Id.

Owej enqugt vq vjg rtgugpv ecug ku vjg tgeqtf kp Langendorf. 528 H0T0F0 cv 7:6. yjgtg vjg

eqwtv hqwpf vjg rnckpvkhh jcf hckngf vq rtqxg rtgfqokpcpeg0 Kp Langendorf. vjg rnckpvkhh uqwijv vq

egtvkh{ c encuu qh rwtejcugtu qh c rtg/okzgf cneqjqnke dgxgtcig. enckokpi vjcv vjg fghgpfcpv jcf

htcwfwngpvn{ ncdgngf cpf octmgvgf vjg rtqfwev cu Ðcnn pcvwtcnÑ gxgp vjqwij kv eqpvckpgf vjg pqp/

pcvwtcn rtgugtxcvkxg uqfkwo dgp¦qcvg0 Vjg eqwtv hqwpf vjcv rnckpvkhh Ðhckngf vq ectt{ jgt dwtfgp

vq ujqy vjcv eqooqp kuuwgu rtgfqokpcvgÑ dgecwug ujg Ðrtqfwegf no gxkfgpeg vq ujqy vjcv

ecwucvkqp yknn dg fghgcvgf qpn{ cu vq Òc hgyÓ encuu ogodgtu= kp qvjgt yqtfu. ujg jcu pqv
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fgoqpuvtcvgf vjg ocvgtkcnkv{ qh vjg Òcnn pcvwtcnÓ vgzvÑ vq cnn encuu ogodgtu0 Id0 cv 7:50 Vjg eqwtv

pqvgf vjcv Ðuwej c ujqykpi eqwnf jcxg dggp cvvgorvgf vjtqwij uwtxg{ gxkfgpeg.Ñ dwv vjcv vjg

rnckpvkhh jcf Ðuwdokvvgf pq gxkfgpeg. uwtxg{ qt qvjgtykug. vq ujqy yjcv rqtvkqp qh rwtejcugtu

nkmgn{ tgnkgf qp vjg Òcnn pcvwtcnÓ vgzv. qt vjg fgitgg vq yjkej vjg ncdgn Òcnn pcvwtcnÓ jcf c vgpfgpe{

vq kphnwgpeg vjg fgekukqp vq rwtejcug vjg rtqfwev0Ñ Id0

Ukoknctn{. kp Clark v. Bumbo. . vjg eqwtv hqwpf vjg rnckpvkhh jcf hckngf vq rtqxg

rtgfqokpcpeg dgecwug ujg Ðf]kf_ pqv uwdokv cp{ gxkfgpeg vq ujqy vjcv vjg ]cnngigf

okutgrtgugpvcvkqp_ ycu ocvgtkcn vq cp{ rqtvkqp qh ]vjg rtqfwevÓu_ rwtejcugtu cpf vjwu ecwugf

vjgo vq uwhhgt fcociguÑ yjkng vjg fghgpfcpv uwdokvvgf gxkfgpeg ujqykpi vjcv qvjgt rwtejcugtu

jcf rwtejcugf vjg rtqfwev hqt c xctkgv{ qh qvjgt tgcuqpu0 4239 YN 5926:47. cv ,90

Vjg nkokvgf gxkfgpeg jgtg ujqyu vjcv eqpuwogtu qh dncem rgrrgt. nkmg vjg eqpuwogtu kp

Skinnygirl cpf Bumbo *cpf wpnkmg vjg eqpuwogtu kp Suchanek+. ctg pqv pgeguuctkn{ c eqjgukxg

itqwr yjgp kv eqogu vq vjg tgcuqpu hqt rwtejcukpi vjg rtqfwev cv kuuwg0 Kp c uvcvg uwej cu

Knnkpqku. yjgtg vjg kpfkxkfwcn tgcuqpu hqt rwtejcukpi c rtqfwev ctg tgngxcpv wpfgt vjg eqpuwogt

rtqvgevkqp uvcvwvg. vjgtg pggfu vq dg gxkfgpeg qh encuuykfg ocvgtkcnkv{ uq vjcv c eqwtv ecp jcxg

eqphkfgpeg vjcv encuu ogodgtu ujctg rnckpvkhhuÓ itkgxcpeg cpf vjcv vjg kpfkxkfwcnk¦gf kpswktkgu

pgeguuct{ vq rtqxg ecwucvkqp cpf kplwt{ yknn dg tgncvkxgn{ ukorng cpf uvtckijvhqtyctf0 Yjgtg

uwej gxkfgpeg ku ncemkpi. c eqwtv owuv fgekfg. dcugf qp vjg pcvwtg qh rnckpvkhhuÓ encko cpf

gxkfgpeg dghqtg kv. yjgvjgt uwej kpfkxkfwcnk¦gf kpswktkgu rtgfqokpcvg0

Kp vjku ecug. rnckpvkhhu eqwnf jcxg cvvgorvgf vq qdvckp encuuykfg gxkfgpeg qh ocvgtkcnkv{

dwv vjg{ qrvgf pqv vq fq uq0 Kp vjg cdugpeg qh vjku gxkfgpeg. vjg Eqwtv eqpenwfgu vjcv rnckpvkhhu

jcxg hckngf vq guvcdnkuj vjcv kpfkxkfwcnk¦gf kpswktkgu kpvq ecwucvkqp cpf kplwt{ yknn pqv

rtgfqokpcvg qxgt vjg eqooqp kuuwgu0
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Cu c hkpfkpi qh rtgfqokpcpeg ku guugpvkcn vq encuu egtvkhkecvkqp. vjg Eqwtv yknn pqv egtvkh{

vjg rtqrqugf Knnkpqku eqpuwogt rtqvgevkqp encuu0

i0 Hnqtkfc Eqpuwogt Rtqvgevkqp Encuu

Hqt vjg Hnqtkfc eqpuwogt rtqvgevkqp encuu. rnckpvkhhu jcxg ujqyp vjcv eqooqp swguvkqpu

rtgfqokpcvg0

Vq rtgxckn qp c encko hqt fcocigu wpfgt HFWVRC. c rnckpvkhh owuv rtqxg Ð*3+ c

fgegrvkxg cev qt wphckt rtcevkeg= *4+ ecwucvkqp= cpf *5+ cevwcn fcocigu0Ñ City First Mortg. Corp. 

v. Barton. ;:: Uq0 4f :4. :8 *Hnc0 Fkuv0 Ev0 Crr0 422:+ *swqvkpi Rollins, Inc. v. Butland. ;73 Uq0

4f :82. :8; *Hnc0 Fkuv0 Ev0 Crr0 4228++= see also Carriuolo v. Gen. Motors Co.. :45 H05f ;99.

;:5 *33vj Ekt0 4238+0 ÐC rctv{ cuugtvkpi c fgegrvkxg vtcfg rtcevkeg encko pggf pqv ujqy cevwcn

tgnkcpeg qp vjg tgrtgugpvcvkqp qt qokuukqp cv kuuwg0Ñ Davis v. Powertel, Inc.. 998 Uq0 4f ;93. ;95

*Hnc0 Fkuv0 Ev0 Crr0 4222+0 Cu vjg Eqwtv jcu cntgcf{ eqpenwfgf vjcv yjgvjgt vjgtg ycu c

fgegrvkxg cev ku c eqooqp swguvkqp. see supra Ugevkqp KKK0H030c. qpn{ vjg gngogpvu qh ecwucvkqp

cpf cevwcn fcocigu tgockp vq dg cfftguugf0

Korqtvcpvn{. kp Hnqtkfc dqvj ctg lwfigf d{ qdlgevkxg uvcpfctfu0 Vq rtqxg ecwucvkqp. Ðc

rnckpvkhh owuv ukorn{ rtqxg vjcv cp qdlgevkxgn{ tgcuqpcdng rgtuqp yqwnf jcxg dggp fgegkxgf0Ñ

Fitzpatrick. 857 H05f cv 34:50 ÐVjg ogpvcn uvcvg qh gcej encuu ogodgt ku kttgngxcpv0Ñ Carriuolo.

:45 H05f cv ;:7= see also State Farm Mut. Auto. Ins. Co. v. Performance Orthapaedics & 

Neurosurgery. LLC. 537 H0 Uwrr0 5f 34;3. 3532 *U0F0 Hnc0 423:+ *Ð]rnckpvkhhÓu_ mpqyngfig jcu

pq dgctkpi qp vjg HFWVRC enckoÑ+0 ÐCevwcn fcociguÑ ctg kpewttgf kh vjg rnckpvkhh fqgu pqv

tgegkxg vjg Ðdgpghkv qh vjg dctickp.Ñ yjkej ku ogcuwtgf ceeqtfkpi vq ÐÒvjg fkhhgtgpeg kp vjg

octmgv xcnwg qh vjg rtqfwev qt ugtxkeg kp vjg eqpfkvkqp kp yjkej kv ycu fgnkxgtgf cpf kvu octmgv

xcnwg kp vjg eqpfkvkqp kp yjkej kv ujqwnf jcxg dggp fgnkxgtgf ceeqtfkpi vq vjg eqpvtcev qh vjg

rctvkgu0ÓÑ Carriuolo. :45 H05f cv ;:8 *swqvkpi Rollins, Inc. v. Heller, 676 Uq0 4f 7:2. 7:7 *Hnc0
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Fkuv0 Ev0 Crr0 3;:6++= State Farm. 537 H0 Uwrr0 5f 34;3. 3532 *U0F0 Hnc0 423:+ *Ð]C_ rnckpvkhh

owuv rtqxg vjg icr kp xcnwg dgvyggp yjcv ycu rtqokugf cpf yjcv ycu fgnkxgtgf0Ñ+0

Fghgpfcpvu qhhgt vyq tgncvgf ctiwogpvu cickpuv c hkpfkpi qh rtgfqokpcpeg hqt vjg Hnqtkfc

encuu0

Hktuv. vjg{ ctiwg vjcv rnckpvkhhu jcxg hckngf vq rtqxg rtgfqokpcpeg dgecwug vjg{ ncem

encuuykfg gxkfgpvkct{ rtqqh qh ecwucvkqp. uwej cu c uwtxg{. octmgv tgugctej. qt cp gzrgtv0 *Fghu0Ó

Uwrr0 Dt0 cv 8 *wpfgt HFWVRC Ðyjgvjgt c tgcuqpcdng eqpuwogt yqwnf jcxg dggp fgegkxgf ku

cuuguugf d{ gxkfgpvkct{ rtqqhÑ+0+

Vjgtg ku pq Hnqtkfc ecug vjcv jcu gzrtguun{ eqphtqpvgf vjg swguvkqp qh yjgvjgt rnckpvkhhu

dtkpikpi enckou wpfgt HFWVRC jcxg cp gxkfgpvkct{ dwtfgp ykvj tgurgev vq rtqxkpi ecwucvkqp cv

vjg encuu egtvkhkecvkqp uvcig0 Jqygxgt. vjg Uwrtgog EqwtvÓu jqnfkpi kp Amgen. cpf vjg

Ecnkhqtpkc ecugu crrn{kpi vjcv jqnfkpi vq vjg gngogpv qh ocvgtkcnkv{ wpfgt Ecnkhqtpkc ncy. uwiiguv

vjcv ecwucvkqp wpfgt vjg HFWVRC ku c Ðeqooqp swguvkqpÑ hqt rwtrqugu qh Twng 45*d+*5+0 Kv ku

lwfigf d{ cp qdlgevkxg. tgcuqpcdng rgtuqp uvcpfctf cpf c hcknwtg qh rtqqh qp vjcv gngogpv yknn

ngcf vq vjg hcknwtg qh cnn enckou0 Pqvcdn{. ecwucvkqp wpfgt vjg HFWVRC fqgu pqv gxgp tgswktg

rtqqh qh ocvgtkcnkv{ vq vjg tgcuqpcdng eqpuwogt= kv qpn{ tgswktgu rtqqh vjcv c tgcuqpcdng

eqpuwogt yqwnf jcxg dggp fgegkxgf0 Kp cffkvkqp. uvcvg eqwtvu. crrn{kpi c ukoknct uvcpfctf. jcxg

eqpenwfgf vjcv Ð]k_uuwgu rgtvckpkpi vq vjg rtqqh qh vjg cnngigf fgegrvkxg rtcevkeg cpf kuuwgu

tgncvkpi vq ecwucvkqp cpf fcocigu yknn dg eqooqp vq cnn ogodgtu qh vjg encuu0Ñ Davis. 998 Uq0

4f cv ;970 Cpf. vjgtg ku c nqpi nkpg qh ukoknct ecugu kpxqnxkpi cnngigfn{ fgegrvkxg octmgvkpi qh c

eqpuwogt iqqf yjgtg eqwtvu jcxg egtvkhkgf HFWVRC encuugu ykvjqwv cp{ gxkfgpvkct{ rtqqh qh

ecwucvkqp0 See, e.g.. Carriuolo. :45 H05f cv ;:7 *rtgfqokpcpeg hkpfkpi wrjgnf kp ecug cnngikpi

vjcv fghgpfcpv rwv cp kpceewtcvg uvkemgt qp ectu+= Fitzpatrick. 857 H05f cv 34:4/:5 *rtgfqokpcpeg



;9

hkpfkpi wrjgnf kp ecug enckokpi vjcv fghgpfcpv okutgrtgugpvgf vjg fkiguvkxg jgcnvj dgpghkvu qh c

{qiwtv rtqfwev+= Hasemann v. Gerber Prod. Co.. Pq0 37/ex/4;;7. 423; YN 3656485. cv ,52/53

*G0F0P0[0 Oct0 53. 423;+ *rtgfqokpcpeg ogv wpfgt HFWVRC kp ecug cnngikpi vjcv fghgpfcpv

okutgrtgugpvgf kphcpv hqtownc cu tgfwekpi vjg tkum vjcv kphcpvu yqwnf fgxgnqr cnngtikgu+= Nelson 

v. Mead Johnson Nutrition Co.. 492 H0T0F0 8:;. 8;8/;: *U0F0 Hnc0 4232+ *Ð]K_pfkxkfwcn encuu

ogodgtu oc{ guvcdnkuj c HFWVRC encko d{ uwdokvvkpi kfgpvkecn rtqqh vjcv ]f_ghgpfcpvÓu

tgrtgugpvcvkqpu cdqwv ]kphcpv hqtownc_ yqwnf fgegkxg cp qdlgevkxg tgcuqpcdng eqpuwogt0Ñ+0

Vjg ecugu ekvgf d{ fghgpfcpvu. Randolph v. J.M. Smucker Co.. 525 H0T0F0 89; *U0F0 Hnc0

4236+ cpf Pop’s Pancakes, Inc. v. NuCO2, Inc.. 473 H0T0F0 899 *U0F0 Hnc0 422:+. fq pqv

wpfgtewv vjku eqpenwukqp0 Kp dqvj ecugu. wpnkmg vjg rtgugpv ecug. Ðfkhhgtgpv tgrtgugpvcvkqpu ygtg

ocfg vq fkhhgtgpv encuu ogodgtu0Ñ See Bowe v. Pub. Storage. 53: H0T0F0 382. 3:4 *U0F0 Hnc0

4237+0 Wpfgt vjqug ektewouvcpegu. gxgp vjqwij ecwucvkqp ku lwfigf d{ cp ÐqdlgevkxgÑ vguv. kv ku

pqv c Ðeqooqp swguvkqpÑ kp vjg ugpug vjcv pq ukping ecwucvkqp swguvkqp yqwnf crrn{ vq vjg gpvktg

encuu0 See also Miami Auto. Retail, Inc. v. Baldwin. ;9 Uq0 5f :68. :78 *Hnc0 Fkuv0 Ev0 Crr0

4234+ *ecwucvkqp pqv c eqooqp swguvkqp yjgtg rnckpvkhh jcf pqv rtqxgp vjcv gcej encuu ogodgt

tgegkxgf vjg ucog okutgrtgugpvcvkqp+= Rollins v. Butland. ;73 Uq0 4f cv :94/95 *Ðencuu/ykfg

rtqqh qh ecwucvkqp ku korquukdngÑ yjgtg rnckpvkhhu enckogf fghgpfcpvu ygtg Ðiwknv{ qh pq nguu

vjcp hqwtvggp ugrctcvg fgegrvkxg cevu cpf wphckt rtcevkeguÑ+= Perisic v. Ashley Furniture Indus., 

Inc.. Pq0 :<38/ex/5477. 423: YN 55;357;. cv ,5 *O0F0 Hnc0 Lwpg 49. 423:+ *pq rtgfqokpcpeg

yjgtg Ðgxkfgpeg 0 0 0 hcknu vq fgoqpuvtcvg c u{uvgocvke qt wpkhqto octmgvkpi uejgogÑ dgecwug

Ðgzcokpkpi vjg ogtkvu qh gcej rqvgpvkcn encuu ogodgtÓu encko ku pggfgf vq fgvgtokpg yjgvjgt

gcej ku vjg xkevko qh c fgegrvkxg cev qt wphckt vtcfg rtcevkegÑ+= Hummel v. Tamko Bldg. Prods..

525 H0 Uwrr0 5f 34::. 3522 *O0F0 Hnc0 4239+ *rtgfqokpcpeg tgswktgogpv pqv ogv Ðdgecwug vjg
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pcvwtg qh vjg ecug yknn tgswktg vjg Eqwtv vq eqpfwev cp kpswkt{ kpvq yjcv. kh cp{.

okutgrtgugpvcvkqpu ygtg ocfg vq gcej kpfkxkfwcn encuu ogodgt0Ñ+0 Kp qvjgt yqtfu. kh c rwvcvkxg

encuu jcu pqv cnn dggp gzrqugf vq vjg ucog tgrtgugpvcvkqpu. kv ku pqv rquukdng vq fgvgtokpg qp c

encuuykfg dcuku yjgvjgt cp qdlgevkxgn{ tgcuqpcdng eqpuwogt yqwnf jcxg dggp fgegkxgf0 Pq

uwej kuuwg ctkugu kp vjg rtgugpv ecug yjgtg rwtejcugtu ygtg wpkhqton{ gzrqugf vq vjg ucog

qrcswg. cnngigfn{ fgegrvkxgn{/hknngf eqpvckpgtu0

FghgpfcpvuÓ ugeqpf ctiwogpv ku vjcv ecwucvkqp ku pqv uwdlgev vq eqooqp rtqqh dgecwug

rnckpvkhhu Ðhckn vq vcmg kpvq ceeqwpv rwtejcugtu yjq mpgy vjg ygkijv jcf ejcpigf cpf vjqug yjq.

nkmg oquv qh vjg pcogf Rnckpvkhhu. fkf pqv ectg cpf yqwnf jcxg rwtejcugf vjg rgrrgt cp{yc{0Ñ

*Fghu0Ó Uwrr0 Tgur0 cv :0+ Uwej gxkfgpeg ku. jqygxgt. ukorn{ kttgngxcpv vq rnckpvkhhuÓ HFWVRC

enckou0 See Carriuolo. :45 H05f cv ;:7= State Farm. 537 H0 Uwrr0 5f cv 35320

Ceeqtfkpin{. vjg Eqwtv hkpfu vjcv rnckpvkhhu jcxg ogv vjgkt dwtfgp vq rtqxg vjcv eqooqp

swguvkqpu yknn rtgfqokpcvg hqt vjgkt HFWVRC enckou0

j0 Okuuqwtk Eqpuwogt Rtqvgevkqp Encuu

Hqt vjg Okuuqwtk eqpuwogt rtqvgevkqp encuu. rnckpvkhhu jcxg ujqyp vjcv eqooqp swguvkqpu

rtgfqokpcvg0

ÐVq rtgxckn qp c encko wpfgt vjg OORC. c rnckpvkhh owuv rngcf cpf rtqxg jg qt ujg *3+

rwtejcugf ogtejcpfkug *yjkej kpenwfgu ugtxkegu+ htqo fghgpfcpvu= *4+ hqt rgtuqpcn. hcokn{ qt

jqwugjqnf rwtrqugu= cpf *5+ uwhhgtgf cp cuegtvckpcdng nquu qh oqpg{ qt rtqrgtv{= *6+ cu c tguwnv

qh cp cev fgenctgf wpncyhwn wpfgt vjg Ogtejcpfkukpi Rtcevkegu Cev0Ñ Murphy v. Stonewall 

Kitchen, LLC. 725 U0Y05f 52:. 533 *Oq0 Ev0 Crr0 4238+0 Cu vjg Eqwtv jcu cntgcf{ eqpenwfgf

vjcv yjgvjgt vjgtg ycu cp wpncyhwn cev ku c eqooqp swguvkqp *see supra Ugevkqp KKK0H030c+. qpn{

vjg gngogpvu qh ecwucvkqp cpf cuegtvckpcdng nquu tgockp vq dg cfftguugf0

Ecwucvkqp wpfgt vjg OORC tgswktgu c ujqykpi vjcv vjg wpncyhwn rtcevkeg ecwugf vjg



;;

nquu. dwv Ðvjg uvcvwvg fqgu pqv tgswktg vjcv vjg rwtejcug dg ecwugf d{ vjg wpncyhwn rtcevkeg0Ñ

Plubell v. Merck & Co.. 4:; U0Y05f 929. 936 *Oq0 Ev0 Crr0 422;+= see also Murphy. 725

U0Y05f cv 535= Hawkins. 52; H0 Uwrr0 5f cv 928= White v. Just Born, Inc.. Pq0 4<39/ex/26247.

4239 YN 5352555. cv ,; *Y0F0 Oq0 Lwn{ 43. 4239+ *ÐWhite IÑ+= Bratton v. Hershey Co.. Pq0

4<38/ex/6544. 4239 YN 4348:86. cv ,: *Y0F0 Oq0 Oc{ 38. 4239+ *ÐBratton IÑ+0 Vjwu. Ðencuu

ogodgtu ctg pqv kpfkxkfwcnn{ tgswktgf vq ujqy yjcv vjg{ yqwnf qt yqwnf pqv jcxg fqpg jcf vjg

rtqfwev pqv dggp okutgrtgugpvgf cpf vjg tkumu mpqyp0Ñ Plubell. 4:; U0Y05f cv 9360

Cu hqt vjg gngogpv qh cuegtvckpcdng nquu. ÐOkuuqwtk eqwtvu crrn{ vjg Òdgpghkv qh vjg

dctickpÓ twng yjgp fgvgtokpkpi kh c rnckpvkhh jcu uwhhgtgf cp cuegtvckpcdng nquu wpfgt vjg

OORC0Ñ George v. Omega Flex, Inc.. Pq0 4<39/ex/5336. 423: YN 577;3:6. cv ,5 *Y0F0 Oq0

Lwn{ 46. 423:+ *swqvkpi Polk v. KV Pharm. Co.. Pq0 6<2;/ex/227::. 4233 YN 8479688. cv ,7

*G0F0 Oq0 Fge0 37. 4233++= see Hawkins. 52; H0 Uwrr0 5f cv 928= White I. 4239 YN 5352555. cv

,;= Bratton I. 4239 YN 4348:86. cv ,:0 Vjg dgpghkv/qh/vjg/dctickp twng wpfgt Okuuqwtk ncy

Ðeqorctgu vjg cevwcn xcnwg qh vjg kvgo vq vjg xcnwg qh vjg kvgo kh kv jcf dggp cu tgrtgugpvgf cv vjg

vkog qh vjg vtcpucevkqp0Ñ Murphy. 725 U0Y05f cv 535= Plubell. 4:; U0Y05f cv 937= see also

Thompson v. Allergan USA, Inc.. ;;5 H0 Uwrr0 4f 3229 *G0F0 Oq0 4236+ *Ðdgpghkv qh vjg dctickp

twngÑ cyctfu c rtgxcknkpi rctv{ Ðvjg fkhhgtgpeg dgvyggp vjg xcnwg qh vjg rtqfwev cu tgrtgugpvgf

cpf vjg cevwcn xcnwg qh vjg rtqfwev cu tgegkxgfÑ+= Hawkins. 52; H0 Uwrr0 5f cv 928= White I. 4239

YN 5352555. cv ,;= Bratton I. 4239 YN 4348:86. cv ,:0

Ikxgp rnckpvkhhuÓ vjgqt{ qh nkcdknkv{. dqvj ecwucvkqp cpf cuegtvckpcdng nquu ctg eqooqp

swguvkqpu hqt rwtrqugu qh Twng 45*d+*5+0 RnckpvkhhuÓ OORC encko ku vjcv fghgpfcpvuÓ wpncyhwn

cev *fgegrvkxgn{ wpfgthknnkpi vjg Uncem/Hknngf Rgrrgt Rtqfwevu+ ecwugf cp cuegtvckpcdng nquu

dgecwug vjg xcnwg qh vjg rgrrgt tgegkxgf d{ cnn rwtejcugtu ycu nguu vjcp vjg xcnwg qh vjg rgrrgt
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cu tgrtgugpvgf d{ vjg eqpvckpgt uk¦g0 RnckpvkhhuÓ vjgqt{ qh nkcdknkv{ rnckpn{ uvcvgu c encko wpfgt vjg

OORC. see, e.g.. White I. 4239 YN 5352555. cv ,3 = Hawkins. 52; H0 Uwrr0 5f cv 923/28=

Bratton I. 4239 YN 4348:86. cv ,4/:. cpf cnn gngogpvu qh vjku vjgqt{ qh nkcdknkv{ ctg uwdlgev vq

eqooqp rtqqh. uq pq kpfkxkfwcnk¦gf kpswktkgu yknn dg pgeguuct{ kp qtfgt hqt rnckpvkhhu vq rtqxg

vjgkt enckou0

Fghgpfcpvu kpvgtrtgv vjg OORC fkhhgtgpvn{0 Vjg{ ctiwg vjcv kpfkxkfwcnk¦gf kpswktkgu yknn

dg tgswktgf vq rtqxg ecwucvkqp cpf cuegtvckpcdng nquu dgecwug Ðc rnckpvkhh yjq fkf pqv ectg cdqwv

cp cnngigf OORC xkqncvkqp. qt yjq mpgy cdqwv vjg xkqncvkqp cpf rwtejcugf vjg rtqfwevu

cp{yc{. jcu pqv dggp kplwtgf wpfgt vjg OORC0Ñ *Fghu0Ó Uwrr0 Dt0 cv :0+ Vjgkt rqukvkqp ku

uwrrqtvgf d{ c Okuuqwtk hgfgtcn eqwtvÓu tgegpv fgekukqp kp White v. Just Born. yjgtg vjg eqwtv

tgcejgf vjg ucog eqpenwukqp cpf vjwu hqwpf vjcv eqooqp swguvkqpu fkf pqv rtgfqokpcvg hqt c

OORC encko cnngikpi pqphwpevkqpcn uncem/hknn kp dqzgu qh ecpf{0 See White. Pq0 4<39/ex/

26247. 423: YN 596:627. cv ,5 *Y0F0 Oq0 Cwi0 9. 423:+ *ÐWhite IIÑ+0 Dwv vjg ecug tgnkgf qp

d{ vjg eqwtv kp White II Î vjg Okuuqwtk Uwrtgog EqwtvÓu fgekukqp kp State ex rel. Coca-Cola Co. 

v. Nixon. 46; U0Y05f :77. :84 *Oq0 Dcpe0 422:+ Î fqgu pqv. wrqp enqugt gzcokpcvkqp. uwrrqtv

vjg eqwtvÓu eqpenwukqp0

Kp Nixon. vjg rnckpvkhh enckogf vjcv Ðujg cpf ocp{ qvjgt eqpuwogtu yqwnf pqv jcxg

rwtejcugf hqwpvckp Fkgv Eqmg kh vjg{ jcf mpqyp kv eqpvckpgf uceejctkpÑ cpf vjcv Ðvjg fgegrvkqp.

kvugnh. tguwnvgf kp kttgrctcdng jcto0Ñ 46; U0Y04f cv :7;0 Chvgt vjg nqygt uvcvg eqwtv egtvkhkgf c

encuu qh cnn rwtejcugtu qh hqwpvckp Fkgv Eqmg fwtkpi c urgekhkgf vkog rgtkqf. vjg Uwrtgog Eqwtv

qh Okuuqwtk tgxgtugf. hkpfkpi vjcv vjg rtqrqugf encuu ycu korgtokuukdn{ qxgtdtqcf dgecwug kv

Ðwpfqwdvgfn{ kpenwfgu cp gzvtgogn{ nctig pwodgt qh wpkplwtgf encuu ogodgtu. vjcv ku. vjqug yjq

fkf pqv ectg kh vjg Fkgv Eqmg vjg{ rwtejcugf eqpvckpgf uceejctkp0Ñ Id. cv :840 Vjg eqwtv pqvgf
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vjcv rnckpvkhhÓu Ðqyp gzrgtv ykvpguu kpfkecvgf vjcv qpn{ vygpv{ rgtegpv qh vjqug yjq ewttgpvn{

eqpuwog hqwpvckp Fkgv Eqmg yqwnf pqv eqpvkpwg vq fq uq kh vjg{ mpgy kv eqpvckpgf uceejctkp.Ñ

yjkej ogcpv vjcv Ðgkijv{ rgtegpv qh vjg rwvcvkxg encuu uwhhgtgf pq kplwt{0Ñ Id. Jqygxgt. Nixon

fkf pqv jqnf vjcv kp gxgt{ OORC ecug vjgtg yqwnf pqv dg cp kplwt{ kh vjg rnckpvkhh Ðfkf pqv ectgÑ

cdqwv vjg cnngigf OORC xkqncvkqp0 Vq vjg eqpvtct{. kv gorjcuk¦gf vjcv vjg Ðcnngigf kplwt{ ycu

dcugf qp c uwdlgevkxg rtghgtgpeg cickpuv uceejctkp.Ñ uwej vjcv c eqpuwogt yjq fkf pqv ujctg vjcv

rtghgtgpeg eqwnf pqv jcxg dggp kplwtgf. dwv vjcv vjg qwveqog eqwnf dg fkhhgtgpv kp c ecug yjkej

cnngigf cp Ðgeqpqoke kplwt{ vjcv ycu dcugf qp cp qdlgevkxg ejctcevgtkuvke.Ñ uwej vjcv kpfkxkfwcn

rtghgtgpegu ygtg kttgngxcpv0 Id. cv :850 Korqtvcpvn{. kv fkuvkpiwkujgf Craft. c fgekukqp d{ vjg

Okuuqwtk Eqwtv qh Crrgcnu crrtqxkpi vjg egtvkhkecvkqp qh c encuu qh rwtejcugtu qh ÐnkijvÑ

ekictgvvgu yjq Ðvjqwijv vjg{ jcf rwtejcugf ÒnkijvÓ ekictgvvgu. dwv vjg ekictgvvgu vjg{ tgegkxgf jcf

vjg ejctcevgtkuvkeu qh tgiwnct ekictgvvgu0Ñ Id0 *ekvkpi Craft v. Philip Morris Cos.. 3;2 U0Y05f 58:.

5:9 *Oq0 Ev0 Crr0 4227++0 Kp Craft. vjg cnngigf kplwt{ ycu vjcv rnckpvkhhu Ðhckngf vq tgegkxg vjg

swcnkvkgu cpf geqpqoke xcnwg qh c nqy vct. nqy pkeqvkpg ekictgvvg0Ñ  Nixon. 46; U0Y0 4f cv :85=

see also Hope v. Nissan N.A.. Inc0. 575 U0Y05f 8:. :2 *Oq0 Ev0 Crr0 4233+ *qdugtxkpi vjcv c ecug

nkmg Nixon yjgtg vjg dcuku qh vjg kplwt{ ycu c uwdlgevkxg eqpuwogt rtghgtgpeg ku qp c fkhhgtgpv

hqqvkpi htqo c ecug yjgtg vjg cnngigf kplwt{ ku fkokpkujgf geqpqoke xcnwg qh vjg rtqfwev

tgegkxgf d{ gxgt{ rwtejcugt. uwej cu c ect ykvj c ncvgpv fcujdqctf dwddnkpi fghgev+= Plubell. 4:;

U0Y05f cv 937= *rnckpvkhhuÓ vjgqt{ vjcv ogfkecvkqp ykvj wpfkuenqugf uchgv{ tkumu ycu yqtvj nguu

vjcp kv equv ycu uwdlgev vq eqooqp rtqqh+0

Vjg ewttgpv ecug ku ukoknct vq vjg Craft. Hope cpf Plubell ecugu0 RnckpvkhhuÓ encko ku vjcv

vjg{ vjqwijv vjg{ ygtg rwtejcukpi c egtvckp coqwpv qh rgrrgt dcugf qp vjg eqpvckpgt uk¦g dwv

vjcv vjg{ kpuvgcf tgegkxgf nguu rgrrgt0 Vjg cnngigf kplwt{ ku vjg fkhhgtgpeg kp xcnwg qh vjg rgrrgt
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cu tgrtgugpvgf cpf vjg xcnwg qh vjg rgrrgt cu tgegkxgf0 Vjwu. vjg{ jcxg cnngigf cp geqpqoke

kplwt{ dcugf qp cp qdlgevkxg ejctcevgtkuvke. pqv cp kplwt{ vjcv ku fgrgpfgpv qp encuu ogodgtuÓ

uwdlgevkxg rtghgtgpegu0 Wpfgt rnckpvkhhuÓ vjgqt{ qh ecwucvkqp cpf cuegtvckpcdng nquu. gxgt{

rwtejcugt yqwnf jcxg uwhhgtgf vjg ucog nquu kttgurgevkxg qh vjgkt oqvkxcvkqpu hqt rwtejcukpi vjg

Uncem/Hknngf Rgrrgt Rtqfwev0 Vjwu. vjku ku c ecug yjgtg Ðencuu ogodgtu ctg pqv kpfkxkfwcnn{

tgswktgf vq ujqy yjcv vjg{ yqwnf qt yqwnf pqv jcxg fqpg jcf vjg rtqfwev pqv dggp

okutgrtgugpvgf cpf vjg tkumu mpqyp0Ñ Plubell. 4:; U0Y05f cv 9360 Wpfgt uwej ektewouvcpegu.

vjg gngogpvu qh ecwucvkqp cpf cuegtvckpcdng nquu ctg uwdlgev vq eqooqp rtqqh cpf ctg vjwu

Ðeqooqp swguvkqpuÑ hqt rwtrqugu qh cpcn{¦kpi rtgfqokpcpeg0

Ceeqtfkpin{. vjg Eqwtv eqpenwfgu vjcv eqooqp swguvkqpu rtgfqokpcvg hqt vjg rtqrqugf

Okuuqwtk eqpuwogt rtqvgevkqp encuu0

40 Ukping/Uvcvg Wplwuv Gptkejogpv Encuugu

Rnckpvkhhu ctiwg vjcv vjg ukping/uvcvg wplwuv gptkejogpv encuugu ucvkuh{ rtgfqokpcpeg

dgecwug pq kpfkxkfwcnk¦gf kpswktkgu yknn dg tgswktgf vq tguqnxg vjgkt wplwuv gptkejogpv enckou0

Tcvjgt. vjg{ cuugtv. vjg cpuygt vq vjg swguvkqp qh Ðyjgvjgt kv yqwnf dg wplwuv hqt ]f_ghgpfcpvu vq

tgvckp vjg dgpghkvu qh vjg ÒDncem Rgrrgt Pgv Ygkijv TgfwevkqpÓ rtqlgevÑ fgrgpfu Ðuqngn{Ñ qp

fghgpfcpvuÓ eqpfwev0 *See Rnu0Ó Ogo0 cv 57= 913213: Vt0 cv 336 *Ð]K_p vjg eqpvgzv qh

eqpukfgtcvkqp qh yjgvjgt vjg tgvgpvkqp qh vjg dgpghkv ku wplwuv0 Vjcv nqqmu uqngn{ cv vjg

fghgpfcpvu0Ñ+0+

Dwv kp pqpg qh vjg ugxgp ukping uvcvgu fqgu cp wplwuv gptkejogpv encko fgrgpf Ðuqngn{Ñ qp

fghgpfcpvÓu eqpfwev0 Vq vjg eqpvtct{. gcej uvcvgÓu wplwuv gptkejogpv ncy tgswktgu eqpukfgtcvkqp

qh dqvj rnckpvkhhÓu cpf fghgpfcpvÓu eqpfwev. cu ygnn cu vjg hcevwcn eqpvgzv0 Kp Ecnkhqtpkc. hqt

gzcorng. Ð]v_jg gngogpvu hqt c encko qh wplwuv gptkejogpv ctg tgegkrv qh c dgpghkv cpf wplwuv

tgvgpvkqp qh vjg dgpghkv at the expense of another0Ñ Lyles v. Sangadeo-Patel. 393 Ecn0 Trvt0 5f
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56. 62 *Ecn0 Ev0 Crr0 4236+ *gorjcuku cffgf+0 ÐGxgp yjgp c rgtuqp jcu tgegkxgf c dgpghkv htqo

cpqvjgt. jg ku tgswktgf vq ocmg tguvkvwvkqp qpn{ kh vjg ektewouvcpegu qh kvu tgegkrv qt tgvgpvkqp ctg

uwej vjcv. as between the two persons. kv ku wplwuv hqt jko vq tgvckp kv0Ñ Ghirardo v. Antonioli.

;46 R04f ;;8. 3225 *Ecn0 3;;8+ *gorjcuku cffgf+0 Wpfgt Eqppgevkewv ncy. Ð]r_nckpvkhhu uggmkpi

tgeqxgt{ hqt wplwuv gptkejogpv owuv rtqxg *3+ vjcv vjg fghgpfcpvu ygtg dgpghkvgf. *4+ vjcv vjg

fghgpfcpvu wplwuvn{ fkf pqv rc{ vjg rnckpvkhhu hqt vjg dgpghkvu. cpf *5+ that the failure of payment 

was to the plaintiffs’ detriment0Ñ Hartford Whalers Hockey Club v. Uniroyal Goodrich Tire Co..

86; C04f 73:. 744 *Eqpp0 3;;6+= see also id. cv 743 *ÐYkvj pq qvjgt vguv vjcp yjcv. wpfgt c

ikxgp ugv qh ektewouvcpegu. ku lwuv qt wplwuv. gswkvcdng qt kpgswkvcdng. eqpuekqpcdng qt

wpeqpuekqpcdng. it becomes necessary in any case where the benefit of the doctrine is claimed, to 

examine the circumstances and the conduct of the parties cpf crrn{ vjku uvcpfctf0Ñ *gorjcuku

cffgf++0 Kp vjg Fkuvtkev qh Eqnwodkc. Ðgxgt{ wplwuv gptkejogpv ecug ku hcevwcnn{ wpkswg 0 0 0 ]cpf_

must be determined by the nature of the dealings between the recipient of the benefit and the 

party seeking restitution, and those dealings will necessarily vary from one case to the next0Ñ

4934, Inc. v. Distrist of Columbia Dep’t of Emp’t Servs0. 827 C04f 72. 78 *F0E0 3;;4+ *gorjcuku

cffgf+0 Kp Knnkpqku. Ð]v_q uvcvg c ecwug qh cevkqp dcugf qp c vjgqt{ qh wplwuv gptkejogpv. c

rnckpvkhh owuv cnngig vjcv vjg fghgpfcpv jcu wplwuvn{ tgvckpgf c dgpghkv to the plaintiff’s detriment.

cpf vjcv fghgpfcpvÓu tgvgpvkqp qh vjg dgpghkv xkqncvgu vjg hwpfcogpvcn rtkpekrngu qh lwuvkeg. gswkv{.

cpf iqqf eqpuekgpeg0Ñ HPI Health Care Servs., Inc. v. Mt. Vernon Hosp., Inc.. 767 P0G04f 894.

89; *3;:;+ *gorjcuku cffgf+0 Kp Oct{ncpf. c rgtuqp ku pqv wplwuvn{ gptkejgf wpnguu Ðvjg

ektewouvcpegu qh vjg tgegkrv qh vjg dgpghkv ctg uwej as between the two vjcv vq tgvckp kv yqwnf dg

wplwuv0Ñ First Nat’l Bank of Md. v. Shpritz. 6;5 C04f 632. 63; *Of0 Ev0 Urge0 Crr0 3;:7+

*gorjcuku cffgf+0 Kp Okuuqwtk. Ðvjgtg ecp dg pq wplwuv gptkejogpv if the parties receive what 
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they intended to obtain0Ñ Am. Std. Ins. Co. 325 U0Y05f cv 4;5 *gorjcuku cffgf+0 Hkpcnn{. kp

Rgppu{nxcpkc. Ð]y_jgvjgt vjg fqevtkpg ]qh wplwuv gptkejogpv_ crrnkgu fgrgpfu qp vjg unique 

factual circumstances qh gcej ecug0Ñ Styer v. Hugo. 83; C04f 569. 572 *Rc0 Uwrgt0 Ev0 3;;5+.

aff’d. 859 C04f 498 *Rc0 3;;6+ *gorjcuku cffgf+0

Vjwu. yjgp eqphtqpvgf d{ oqvkqpu hqt encuu egtvkhkecvkqp qh wplwuv gptkejogpv enckou

wpfgt vjg ncyu qh vjg uvcvgu cv kuuwg. eqwtvu jcxg fgpkgf uwej oqvkqpu. eqpenwfkpi vjcv vjg pggf

hqt kpfkxkfwcnk¦gf kpswktkgu kpvq rwtejcugtuÓ mpqyngfig cpf oqvkxcvkqpu rtgenwfgf c hkpfkpi qh

rtgfqokpcpeg0 Hqt gzcorng. kp In re Tropicana Orange Juice Mktg. & Sales Practices Litig..

vjg eqwtv eqpenwfgf vjcv vjg Ecnkhqtpkc wplwuv gptkejogpv encko ycu wpuwkvgf vq encuu/ykfg rtqqh

dgecwug Ðvjg tgeqtf tghngevu vjcv rwtejcugtu dqwijv ]vjg rtqfwev_ hqt c xctkgv{ qh tgcuqpuÑ cpf

Ðocp{ rwtejcugtu kpfkurwvcdn{ tgegkxgf vjg dgpghkvu vjcv vjg{ uqwijv htqo vjgkt rwtejcugu0Ñ In 

re Tropicana. 423: YN 6;9293. cv ,7 *F0P0L0 Lcp0 44. 423:+0

Ukoknctn{. kp In re Dial Complete Mktg. & Sales Practices Litig.. vjg eqwtv eqpenwfgf vjcv

Ecnkhqtpkc. Knnkpqku cpf Okuuqwtk wplwuv gptkejogpv enckou ygtg pqv uwdlgev vq eqooqp rtqqh

Ð]i_kxgp vjg pgeguukv{ hqt kpfkxkfwcnk¦gf kpswktkgu kpvq oqvkxcvkqpu cpf rwtejcukpi fgekukqpuÑ vq

rtqxg wplwuv gptkejogpv0 In re Dial. 534 H0T0F0 58. 85. 89. 92 *F0P0J0 4237+0 Vjg eqwtv

gzrnckpgf vjcv Ðvjg rtqdngo ]ycu_ nctign{ c hwpevkqp qh jqy rnckpvkhhu jc]f_ fghkpgf vjg encuuÑ

dgecwug Ð]r_nckpvkhhu jc]f_ fghkpgf vjg rwtrqtvgf encuu kp uwej c yc{ vjcv. d{ fghkpkvkqp. kv

kpenwfg]f_ eqpuwogtu ykvj c xctkgv{ qh oqvkxcvkqpu hqt rwtejcukpi ]vjg rtqfwev_0Ñ Id0 cv 84. 880

Cu c tguwnv. vjg Ðvjg rwtrqtvgf encuu yqwnf kpenwfg. hqt gzcorng. eqpuwogtu yjq yqwnf pqv jcxg

cevgf cp{ fkhhgtgpvn{ jcf vjg{ mpqyp vjcv Fkcn Eqorngvg ycu pqv oqtg ghhgevkxg vjcp qtfkpct{

jcpf uqcr.Ñ cpf Ð]v_jwu. c encuu ogodgtÓu tkijv vq tgeqxgt hqt wplwuv gptkejogpv yqwnf

pgeguuctkn{ tgswktg kpfkxkfwcnk¦gf kpswkt{ kpvq vjg gswkvkgu0Ñ Id0 cv 890
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Kp Lipton v. Chattem, Inc.. cp Knnkpqku fkuvtkev eqwtv eqpenwfgf vjcv rnckpvkhhu ejcnngpikpi

vjg rtgugpeg qh jgzcxcngpv ejtqokwo kp c fkgv rtqfwev *Fgzcvtko+ eqwnf pqv rtqxg vjgkt wplwuv

gptkejogpv encko wpfgt Knnkpqku ncy qp c encuuykfg dcuku dgecwug Ð]v_jg rtqrqugf encuu

kpenwfg]f_ kpfkxkfwcnu yjq< *3+ ygtg wpcyctg qh vjg rtgugpeg qh jgzcxcngpv ejtqokwo kp

Fgzcvtko cpf yjq yqwnf pqv jcxg rwtejcugf vjg rtqfwev jcf vjg{ dggp uq cyctg= *4+ ygtg

wpcyctg qh vjg rtgugpeg qh jgzcxcngpv ejtqokwo dwv oc{ jcxg uvknn rwtejcugf vjg rtqfwev jcf

vjg{ dggp uq cyctg= cpf *5+ ygtg cyctg qh vjg rtgugpeg qh jgzcxcngpv ejtqokwo cpf rwtejcugf

vjg rtqfwev cp{yc{0Ñ Lipton. 4:; H0T0F0 678. 684 *P0F0 Knn0 4235+0 Vjg eqwtv gzrnckpgf vjcv

Ð]v_jgug fkhhgtgpegu coqpi vjg rtqrqugf encuu tgswktg vjcv vjg mg{ nkcdknkv{ kuuwguÎyjgvjgt c

ikxgp encuu ogodgt ycu fgegkxgf d{ ]fghgpfcpvÓu_ ncdgnkpi qh Fgzcvtko cpf yjgvjgt ujg

uwhhgtgf fcocigu cu c tguwnvÎecp dg tguqnxgf qpn{ qp cp kpfkxkfwcn dcuku0Ñ Id0

Hkpcnn{. crrn{kpi Okuuqwtk ncy kp In re BPA. vjg eqwtv eqpenwfgf vjcv rnckpvkhhuÓ wplwuv

gptkejogpv encko yqwnf tgswktg Ðkpfkxkfwcn kpswkt{ ]kpvq_ yjgvjgt ]r_nckpvkhhu rwtejcugf

]f_ghgpfcpvuÓ rtqfwevu dgecwug vjg{ vjqwijv vjg rtqfwevu ygtg DRC/htgg qt ygtg ocpwhcevwtgf

ykvj uwduvcpegu cdqwv yjkej vjgtg ycu pq uekgpvkhke eqpvtqxgtu{0Ñ In re BPA. Pq0 2:/of/3;89.

4233 YN 896255:. cv ,8 p033 *Y0F0 Oq0 Fge0 44. 4233+0

Kp gcej qh vjg cdqxg ecugu. vjg rtqrqugf encuugu ygtg fghkpgf cu all rwtejcugtu *ykvjkp

vjg uvcvg+ qh c egtvckp eqpuwogt rtqfwev. cpf gcej rtqrqugf encuu kpenwfgf rwtejcugtu ykvj

xct{kpi fgitggu qh mpqyngfig cpf fkhhgtkpi oqvkxcvkqpu0 Ukoknctn{. rnckpvkhhu jgtg jcxg

rtqrqugf encuugu vjcv kpenwfg cnn vjg rwtejcugtu qh Uncem/Hknngf Rgrrgt Rtqfwevu ykvjkp gcej

uvcvg. cpf vjg tgeqtf uwiiguvu vjcv encuu ogodgtu eqwnf jcxg jcf ykfgn{ xct{kpi tgcuqpu hqt

ocmkpi vjgkt kpfkxkfwcn rwtejcukpi fgekukqpu0 Kp cffkvkqp. vjg xctkcvkqpu coqpi encuu ogodgtu

ctg tgngxcpv vq vjg xkcdknkv{ qh gcej encuu ogodgtÓu wplwuv gptkejogpv encko0 Hqt gzcorng. kv
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yqwnf dg tgngxcpv yjgvjgt c rwtejcugt mpgy cdqwv vjg cnngigf pqphwpevkqpcn uncem/hknn dghqtg vjg

rwtejcug ycu ocfg Î egtvckpn{ c rquukdknkv{ ukpeg vjg hktuv pgyurcrgt ctvkengu cpf ncyuwkvu

qeewttgf kp Lwpg 4237. cnoquv ; oqpvju dghqtg vjg rtqfwevu ygtg pq nqpigt qp uvqtg ujgnxgu0 Kv

yqwnf cnuq dg tgngxcpv kh c rwtejcugt yqwnf pqv jcxg ectgf cdqwv cp{ tguwnvkpi ejcpig kp hknn

ngxgn gxgp kh jg qt ujg jcf pqv mpqyp cdqwv vjg ygkijv tgfwevkqp0 Yjgvjgt kv yqwnf dg wplwuv hqt

OeEqtokem vq tgvckp vjg oqpg{ qh c rwtejcugt yjq ycu wpcyctg qh vjg fgegrvkqp cpf yqwnf pqv

jcxg dqwijv vjg rtqfwev jcf ujg mpqyp cdqwv vjg pqphwpevkqpcn uncem/hknn ku c fkhhgtgpv swguvkqp

vjcp yjgvjgt kv yqwnf dg wplwuv hqt OeEqtokem vq tgvckp oqpg{ htqo c rwtejcugt yjq mpgy

cdqwv vjg pqphwpevkqpcn uncem/hknn rtkqt vq rwtejcug qt yjq fkf pqv mpqy dwv yqwnf jcxg dqwijv

vjg rtqfwev gxgp kh jg jcf mpqyp dgecwug vjg rwtejcukpi fgekukqp ycu gpvktgn{ ftkxgp d{ qvjgt

eqpukfgtcvkqpu0 Dgecwug kpfkxkfwcnk¦gf kpswktkgu yqwnf dg tgswktgf vq fgvgtokpg yjkej encuu

ogodgtu jcf xkcdng wplwuv gptkejogpv enckou. vjg Eqwtv ku pqv rgtuwcfgf vjcv vjg rtqrqugf

ukping/uvcvg wplwuv gptkejogpv encuugu ctg uwhhkekgpvn{ eqjgukxg vq ycttcpv c hkpfkpi qh

rtgfqokpcpeg0

Ceeqtfkpin{. vjg Eqwtv hkpfu vjcv rnckpvkhhu jcxg pqv ogv vjg rtgfqokpcpeg tgswktgogpv

hqt vjg ukping/uvcvg wplwuv gptkejogpv encuugu0

I0 Uwrgtkqtkv{ *Twng 45*d+*5++

Vjg uwrgtkqtkv{ tgswktgogpv cumu yjgvjgt c Ðencuu cevkqp ku uwrgtkqt vq qvjgt cxckncdng

ogvjqfu hqt hcktn{ cpf ghhkekgpvn{ cflwfkecvkpi vjg eqpvtqxgtu{0Ñ Hgf0 T0 Ekx0 R0 45*d+*5+0 Kv

ckou vq Ðcejkgxg geqpqokgu qh vkog. ghhqtv. cpf gzrgpug. cpf rtqoqvg 0 0 0 wpkhqtokv{ qh fgekukqp

cu vq rgtuqpu ukoknctn{ ukvwcvgf. ykvjqwv ucetkhkekpi rtqegfwtcn hcktpguu qt dtkpikpi cdqwv qvjgt

wpfguktcdng tguwnvu0Ñ Amchem. 743 W0U0 cv 837 *swqvkpi Hgf0 T0 Ekx0 R0 45 cfx0 eqoo0 p0 vq

3;88 cogpf0+0 Vjg Ðocvvgtu rgtvkpgpvÑ vq c hkpfkpi qh uwrgtkqtkv{ kpenwfg< Ð*C+ vjg encuu

ogodgtuÓ kpvgtguvu kp kpfkxkfwcnn{ eqpvtqnnkpi vjg rtqugewvkqp 0 0 0 qh ugrctcvg cevkqpu= *D+ vjg
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gzvgpv cpf pcvwtg qh cp{ nkvkicvkqp eqpegtpkpi vjg eqpvtqxgtu{ cntgcf{ dgiwp d{ qt cickpuv encuu

ogodgtu= *E+ vjg fguktcdknkv{ qt wpfguktcdknkv{ qh eqpegpvtcvkpi vjg nkvkicvkqp qh vjg enckou kp vjg

rctvkewnct hqtwo= cpf *F+ vjg nkmgn{ fkhhkewnvkgu kp ocpcikpi c encuu cevkqp0Ñ Hgf0 T0 Ekx0 R0

45*d+*5+0

Fgurkvg vjg rqvgpvkcn fkhhkewnvkgu qh kfgpvkh{kpi encuu ogodgtu. c encuu cevkqp ku uwrgtkqt vq

cp{ qvjgt ogvjqf hqt cflwfkecvkpi vjku eqpvtqxgtu{0 Vjg oquv korqtvcpv hcevqt ku vjcv ikxgp vjg

uocnn fqnnct xcnwg qh tgvckn dncem rgrrgt rwtejcugu cpf vjg eqttgurqpfkpin{ nqy fqnnct xcnwg qh

cp{ kpfkxkfwcn tgeqxgt{. c encuu cevkqp yknn Ðgpcdng]_ Òxkpfkecvkqp qh vjg tkijvu qh itqwru qh

rgqrng yjq kpfkxkfwcnn{ yqwnf dg ykvjqwv ghhgevkxg uvtgpivj vq dtkpi vjgkt qrrqpgpvu kpvq eqwtv

cv cnn0ÓÑ 4 Pgydgti qp Encuu Cevkqpu ¸ 6<87 *swqvkpi Amchem. 743 W0U0 cv 839+0 Cu vjg

Gngxgpvj Ektewkv Eqwtv qh Crrgcnu jcu gzrnckpgf<

]E_ncuu cevkqpu qhvgp kpxqnxg cp ciitgicvkqp qh uocnn kpfkxkfwcn enckou. yjgtg c
nctig pwodgt qh enckou ctg tgswktgf vq ocmg kv geqpqokecn vq dtkpi uwkv0 Vjg
rnckpvkhhÓu encko oc{ dg uq uocnn. qt vjg rnckpvkhh uq wphcoknkct ykvj vjg ncy. vjcv
jg yqwnf pqv hkng uwkv kpfkxkfwcnn{0 0 0 0 Vjku eqpukfgtcvkqp uwrrqtvu encuu
egtvkhkecvkqp kp ecugu yjgtg vjg vqvcn coqwpv uqwijv d{ gcej kpfkxkfwcn rnckpvkhh ku
uocnn kp cduqnwvg vgtou0 0 0 0 Kv cnuq crrnkgu kp ukvwcvkqpu yjgtg. cu jgtg. vjg
coqwpvu kp eqpvtqxgtu{ yqwnf ocmg kv wpnkmgn{ vjcv oquv qh vjg rnckpvkhhu. qt
cvvqtpg{u yqtmkpi qp c eqpvkpigpe{ hgg dcuku. yqwnf dg yknnkpi vq rwtuwg vjg
enckou kpfkxkfwcnn{0

Klay. 5:4 H05f cv 3492/93= Briseno v. ConAgra Foods, Inc.. 896 H0 CrrÓz 876. 879 *;vj Ekt0

4239+ *Ð]V_jg dgpghkvu qh vjg encuu ogejcpkuo ctg dguv tgcnk¦gf kp ecugu nkmg vjku. yjgtg vjg

nkmgn{ tgeqxgt{ ku vqq uocnn vq kpegpvkxk¦g kpfkxkfwcn ncyuwkvu. cpf vjg tgcnkuvke cnvgtpcvkxg vq encuu

nkvkicvkqp yknn dg pq cflwfkecvkqp cv cnn0Ñ+= Amchem. 743 W0U0 cv 839 *ÐVjg rqnke{ cv vjg xgt{ eqtg

qh vjg encuu cevkqp ogejcpkuo ku vq qxgteqog vjg rtqdngo vjcv uocnn tgeqxgtkgu fq pqv rtqxkfg

vjg kpegpvkxg hqt cp{ kpfkxkfwcn vq dtkpi c uqnq cevkqp rtqugewvkpi jku qt jgt tkijvu0Ñ+0

Yjkng ocpcigcdknkv{ ku c eqpegtp. fghgpfcpvuÓ eqpvgpvkqp vjcv vjg ocpcigcdknkv{ kuuwgu kp
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vjku ecug ctg ÐkpuwtoqwpvcdngÑ cuuwogu vjcv c jgkijvgpgf cuegtvckpcdknkv{ uvcpfctf crrnkgu0 Dwv.

hqt vjg tgcuqpu fkuewuugf supra Ugevkqp KKK0G. vjg Eqwtv ku pqv crrn{kpi vjcv tgswktgogpv0 Kp

cffkvkqp. Ðocpcigcdknkv{ ku qpn{ qpg qh vjg gngogpvu vjcv iqgu kpvq vjg dcncpeg vq fgvgtokpg vjg

uwrgtkqtkv{ qh c encuu cevkqp kp c rctvkewnct ecug0 Qvjgt hcevqtu owuv cnuq dg eqpukfgtgf. cu owuv

vjg rwtrqugu qh Twng 45. kpenwfkpi< eqpugtxkpi vkog. ghhqtv. cpf gzrgpug= rtqxkfkpi c hqtwo hqt

uocnn enckocpvu= cpf fgvgttkpi knngicn cevkxkvkgu0Ñ McKinney. 4;4 H0T0F0 cv 88 *F0F0E0 4235+0

Jgtg. ocpcigcdknkv{ eqpegtpu fq pqv qwvygkij vjg qvjgt hcevqtu vjcv owuv cnuq dg

eqpukfgtgf0 Ceeqtfkpin{. vjg Eqwtv hkpfu vjcv vjg uwrgtkqtkv{ tgswktgogpv ku ucvkuhkgf hqt vjg

Ecnkhqtpkc. Hnqtkfc cpf Okuuqwtk eqpuwogt rtqvgevkqp encuugu0

J0 Crrqkpvogpv qh Encuu Eqwpugn *Twng 45*i++

Twng 45*i+ tgswktgu vjcv Ðc eqwtv vjcv egtvkhkgu c encuu owuv crrqkpv encuu eqwpugn0Ñ Hgf0 T0

Ekx0 R0 45*i+*3+0 Kp crrqkpvkpi encuu eqwpugn. vjku Eqwtv Ðowuv eqpukfgtÑ hqwt hcevqtu< Ð*k+ vjg

yqtm eqwpugn jcu fqpg kp kfgpvkh{kpi qt kpxguvkicvkpi rqvgpvkcn enckou kp vjg cevkqp= *kk+ eqwpugnÓu

gzrgtkgpeg kp jcpfnkpi encuu cevkqpu. qvjgt eqorngz nkvkicvkqp cpf vjg v{rgu qh enckou cuugtvgf kp

vjg cevkqp= *kkk+ eqwpugnÓu mpqyngfig qh vjg crrnkecdng ncy= cpf *kx+ vjg tguqwtegu vjcv eqwpugn

yknn eqookv vq tgrtgugpvkpi vjg encuu0Ñ Hgf0 T0 Ekx0 R0 45*i+*3+*C+*k+/*kx+0 Oqtgqxgt. vjg Eqwtv

oc{ cnuq Ðeqpukfgt cp{ qvjgt ocvvgt rgtvkpgpv vq eqwpugnÓu cdknkv{ vq hcktn{ cpf cfgswcvgn{

tgrtgugpv vjg kpvgtguvu qh vjg encuu0Ñ Hgf0 T0 Ekx0 R0 45*i+*3+*D+0

Rnckpvkhhu tgswguv Ðvjcv vjg Eqwtv crrqkpv Gnk¦cdgvj C0 Hgicp qh Jcigpu Dgtocp Uqdqn

Ujcrktq NNR cpf Ueqvv C0 Mcodgt qh McodgtNcy cu Eq/Ngcf Encuu Eqwpugn cu ]vjg{_ jcxg cpf

yknn eqpvkpwg vq Òhcktn{ cpf cfgswcvgn{ tgrtgugpv vjg kpvgtguvu qh vjg encuu0ÓÑ *See Encuu Egtv0

Oqv0 cv 6/7 *swqvkpi Hgf0 T0 Ekx0 R0 45*i+*6++0+ Kp uwrrqtv qh vjgkt tgswguv. vjg{ uvcvgf vjg

hqnnqykpi<

RnckpvkhhuÓ eqwpugn jcu rgthqtogf uwduvcpvkcn yqtm vq fcvg nkvkicvkpi enckou cickpuv



32;

Fghgpfcpvu0 RnckpvkhhuÓ eqwpugn jcu kpxguvgf vjqwucpfu qh jqwtu rtqugewvkpi
enckou qp dgjcnh qh vjg encuu ogodgtu. fghgcvkpi FghgpfcpvuÓ oqvkqpu vq fkuokuu
cpf ciitguukxgn{ rwtuwkpi encuu fkueqxgt{0 Oqtgqxgt. RnckpvkhhuÓ eqwpugn
rquuguugu gzvgpukxg gzrgtkgpeg kp rtqugewvkpi eqorngz encuu cevkqpu. kpenwfkpi kp
eqpuwogt encuu cevkqpu nkmg vjku0 Ugg Hkto Tguwog qh Jcigpu Dgtocp Uqdqn
Ujcrktq NNR *Gz0 55+= Hkto Tguwog qh McodgtNcy NNE *Gz0 56+0 Cpf. cu
gxkfgpegf d{ vjg hcev vjcv vjg{ jcxg cntgcf{ fgxqvgf uwduvcpvkcn vkog cpf ghhqtv vq
vjg rtqugewvkqp qh vjku rtqeggfkpi. vjgtg ecp dg pq fqwdv vjcv RnckpvkhhuÓ eqwpugn
yknn eqpvkpwg vq fgxqvg vjg pgeguuct{ tguqwtegu pgeguuct{ vq tgrtgugpvkpi vjg
Encuu hqnnqykpi crrqkpvogpv cu Encuu Eqwpugn0

*Rnu0Ó Ogo0 cv 660+ Fghgpfcpvu jcxg ykugn{ tckugf pq qdlgevkqp vq vjg cdqxg uvcvgogpvu. ukpeg

rtqrqugf Encuu Eqwpugn jcxg fgoqpuvtcvgf vjgkt gzvgpukxg gzrgtkgpeg cpf hwnuqog cdknkvkgu qxgt

vjg ncuv hgy {gctu kp vjgkt tqng cu Kpvgtko Eq/Ngcf Eqwpugn0 Jqygxgt. ukpeg vjg vkog qh

rnckpvkhhuÓ tgswguv. Ou0 Hgicp jcu pqvkhkgf vjg Eqwtv vjcv ujg ku pq nqpigt cuuqekcvgf ykvj vjg ncy

hkto qh Jcigpu. Dgtocp0 Ou0 HgicpÓu pqvkeg kpfkecvgu vjcv ujg yknn eqpvkpwg vq tgrtgugpv

Rnckpvkhhu cu Kpvgtko Eq/Ngcf Eqwpugn. dwv kv fqgu pqv cfftguu vjg kuuwg qh Encuu Eqwpugn qt

rtqxkfg cp{ kphqtocvkqp cdqwv jgt pgy ncy hkto qt yjgvjgt jgt ejcpig kp hktou yknn chhgev jgt

cdknkv{ vq cev cu Encuu Eqwpugn0 Cu jgt hqtogt ncy hktoÓu gzrgtvkug kp encuu cevkqpu ycu rctv qh

vjg EqwtvÓu eqpukfgtcvkqp yjgp kv crrqkpvgf jgt cu Kpvgtko Eq/Ngcf Eqwpugn. vjg Eqwtv yknn fghgt

vjg crrqkpvogpv qh Encuu Eqwpugn wpvkn vjg wreqokpi uvcvwu eqphgtgpeg uq vjg Eqwtv ecp

cuegtvckp Ou0 HgicpÓu uvcvwu0

EQPENWUKQP

Hqt vjg tgcuqpu uvcvgf cdqxg. rnckpvkhhuÓ oqvkqp hqt encuu egtvkhkecvkqp ku itcpvgf kp rctv

cpf fgpkgf kp rctv. cpf fghgpfcpvuÓ oqvkqp vq gzenwfg rnckpvkhhuÓ gzrgtv ku fgpkgf0 Vjg Eqwtv yknn

pqv egtvkh{ rnckpvkhhuÓ rtqrqugf ownvk/uvcvg encuugu. cp{ qh vjg rtqrqugf ukping/uvcvg wplwuv

gptkejogpv encuugu. qt c eqpuwogt rtqvgevkqp encuu kp Knnkpqku. dwv kv yknn egtvkh{ eqpuwogt

rtqvgevkqp encuugu kp Ecnkhqtpkc. Hnqtkfc. cpf Okuuqwtk0
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