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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DAVID THOMPSON,
Plaintiff,
v Civil Action No. 16-3(RDM)

JEFFERSON B. SESSIONS, lll, Attorney
General of the United States,

Defendant.

MEMORANDUM OPINION AND ORDER

Plaintiff David Thompson, proceedino se brings this action against his former
employer, tha).S.Department of Justice, for alleged violations of Title VIl of the Civil Rights
Act of 1964(“Title VII”) , 42 U.S.C. 8§ 2000et seq.the Age Discrimination in EmploymeAict
(“ADEA") , 29 U.S.C. 8§ 633at seq.the Due Process Clauskthe Fifth Amendmentand the
Freedom of Information Aqt'FOIA”) , 5 U.S.C. 8§ 552Thompson claims that the Department
unlawfully discriminated against him dhe basis of hisexand age by, among other things,
investigatinghim, reprimanding him, and, ultimately, constructively dischargingfor what he
characterizes as hise of profanity in the workplac&eeDkt. 7 at 1, 3-5, 7 (Am. Compl. 11 1,
7-12, 16).He also claimshat the Department violated his rights under the Due Process Clause
of the Fifth Amendment by conducting a “biased and unfair” investigation and grievance
process.ld. at 7 (Am. Compl. § 18)Finally, he claims that the Department maintains a policy
and practie of not responding to FOIA requests in a timely manfeerat 7 (Am. Compl.  18).

The partiescrossmotions for summary judgment are now before the Court. Dkt. 18;

Dkt. 19; Dkt. 20. The Departmenfor its part,contends that Thompson was disciptirier a
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legitimate, nordiscriminatory reaser-his abusive and inappropriate treatment of his
colleagus—and that there is no evidence from which a reasonable jury could find that this
reasonwas pretextual. Thompson disagraad argueghat theundisputed evidence shows that
the Departmendid notdiscipline a similarly situated younger female employée also used
profane language in the workplace. The parties also dispute whether theoDessRElause
provides a remedfpr anyalleged bias ounfairness in the Department’s investigation of
Thompson’s conduct an its adjudication of his grievancé&inally, the parties disagree about
the substance and mesit Thompson’$~OIA claim.

As explained below, the Court first concludes that Thompsarfailed to identify
evidence from which a reasonable jury could find in his favor on his Title VIA®TA claims.
Accordingly, the Court will grant the Department’s motion for summary judgoretitese
claims. Second, the Court concludes that Thompson lacks standing to pursue his due process
claim and will therefore dismiss that clainThird, the Court concludes that the existing record is
insufficient to permit the Court to determine whether Thompson has standing to pursOéthis F
“policy and pratice” claimand will allow Thompson to submit further evidence on this point.
The Court will, thereforedeny the Department’s motion for summary judgment on this claim
and willdeny Thompson’s motion for summary judgment in full.

. BACKGROUND

Becausehis decisiorultimately concludes that the Department is entitled to summary
judgment on Thompson'Eitle VII and ADEAclaims, the Court must review the facts relevant
to those claims in the light most favorable to Thompsbalavera v. Shat638 F.3d 303, 308

(D.C. Cir. 2011).



At the time of the relevant evenfjompsorwas sixty yeasold and worked as senior
trial lawyer at the Department of Justice in Eresironmental Defense Secti¢iieDS”) of the
Environment and Natural Resources Divis{qGNRD"). Dkt. 20-2 at 3 (Thompson Aff. 2)
Thompson joined EDS in 1989 and worked in that office tndiretirement ire008. Dkt. 19-2
at 63 (Grishaw Dep. 13); Dkt. 202 at 3 6 (Thompson Aff. 2, 5); Dkt. 20-27 at 2. During his
tenure with the Deptiment, Thompson received numerous mieaised “special achievement
awards,”Dkt. 20-2 at 8 (Thompson Aff. 7), and “he consistently received performance appraisals
at the highest available rating,” Dkt. 20 at 4. For Thompson'’s last five yeaes Bepatment,
he “exclusively or nearly exclusively” represented the United States in enforcactients
brought under CERCLA. Dkt. 20-2 at 4 (Thompson Aff. 3).

A. April 2: Email Incident

In the fall of 2007, Thompson's first-level supervisor, ERSistantChief Mary Edgar,
asked him to take over as “lead counsel” in tRaytheorcasg” which was set to go to trial in
April 2008. Dkt. 20-4at 2-3 (Thompson Grievance); Dkt. 20at 9-10 (Thompson Aff. 8-9).
Thompson asserts that, when he took over the téeicase was in disarray,équiring “50,

60, and 70 houwork-Jweeks” Dkt. 20-4 at 2. He further asserts that, while working on this
case, he “was necessarily aggressive not only with the othdrgidiso with [the Department’s
own] lawyers.” Id. As the trialdate approached, Thompson frequently worked from home “to
avoid voicemail, [e]mail, [and] people coming into [his] office” while he wasamiag. Dkt.

20-2 at 9 (Thompson Aff. 8). Moreover, because he did not “bother to get a Blackberry” or
another Departmesssued device capable of connectiaghe Department’s electronic
networks, Thompson did not “have access to oftgenails or . . . files remotely from [his]

home,” Dkt. 203 at 3-4 (Thompson Dep. 28-7, 251-2).



On April 2, 2008, Thompson waseparing for trial ahome wherhe realize that he
neededo access anreail fromanexpert witness Dkt. 20-3 at 36 (Thompson Dep. 55:10%25
He had been up all night working on the case and was “dog-titdd(Thompson Dep. 55:14).
Rather than “driving . .[forty-five] minutes to an dwur into work . . . to download one fgail,”
Thompson left a voicemail for Mary Whittle, another attorney at EDS and his “numbehair
on the Raytheohcase,” askindnerto retrievethe anail from his office computer. Dkt. 2P-at
10 (Thompson Aff. 9). Around noon, ThompseachedNhittle by telephone and, again, asked
herto go to his officao access themeail for him. Dkt. 20-3 at 37 (Thompson Dep.:367).
When Whittle repeatedly refad to do so, “[Thompson] said, ‘F*** you,” and [he] hung up the
phone.” Id. (Thompson Dep. 56:17-1%ee alsdkt. 20-2 at 11 (Thompson Aff. 10); Dkt. 20-
19 at 3 (“Three times | asked her to perform a simple trial preparation task, emtinigs she
refused without explanation. THAT is when | finally lost my temper.”)

Immediately after her call with Thompsdithittle sent the following email to Edgar and
Cherie Rogers, anoth&DS AssistantChief:

Dave just yelled at me for not logging onto his computer and pulling the emails

from [the expert witness]. He screamed *F*ou!” at the top of his lungs and

hung up.

| want to be clear. If he does this again, | am not going to trial with Hime

are in trial, I am coming home. He has now threatened to hit me, said all kinds

of inappropriate sexual things in front of me, screamed at me, blamed me,

cursed at me, etc. | am a grown woman and a good lawyer, and this abuse is

unacceptable.
Dkt. 20-5 at 2.Rogers forwarded Whittle’s email to Letitia Grishaw, the EDS Section @habf

Thompson’s seconbike supervisgrand, the next morninggdgarand Grishaw mewith Whittle

to discuss the incident. Dkt. 20-5 at 3; Dkt. 20-6 at 2.



During thatApril 3 meeting, Whittle stated that, over the previous few months,
Thompson “repeatedly yelled at her angrily” using “obscenities and curbés 20-6 at 2.She
further explained that these incidents occurred “when the two of them were aigdagsgior
strategic aspestof the case and she ventured to disagree witl{ ldmand when she refused
“to perform tasks that [Thompson] should have done himself or [should have] requested [that] an
LSA or paralegal” performld. at 3. “Feeling intimidatedoy the repeated outbursts, [Whittle]
found herself avoiding disagreements with [Thompson], and then [having Thompson] yell[] at
her for not speaking up when he was wronigl” Whittle “recited another instance in which
[Thompson] was yelling at her, and she felt her heart beating, and felo§beogath, and when
she took a deep breath, [Thompson] yelled at her for ‘sighing’ about what he [had] said,
apparently taking it as an indication of her disrespect for hidh.”

In addition to the April 2 incident, Whittle described a numbenstancesn which she
believed Thompson had behaved “inappropriate[ly§l.” For exampleshe told Edgar and
Grishaw thaiThompsorifrequently called her a ¥** ;™ that he described another female
colleague as abletin his words, “ruin a good wet dreanttiat he‘told her that he was
suffering from a ‘bleeding*d* ™ (he later explained that she had repeatedly asked him about a
personal medical condition); that he had, in a “jok[ing]” manner, “leaned in towaraftershe
had “made a somewhat flip remark” and “punched onenfistthe palm of his other hangtie
later described this as a reference to Jackie Gleason); anaftde male “member of the trial
team” asked Thompson “if there was anything elsedugd do to help him,” Thompson
responded “by saying, ‘Yeah, wipe my a** Id. at 3-4. Whittle told her supervisorthat “she

had never felt that [Thompson] was making any sexual overture[s] to her,” but thhbitthe



grown tired of the locker-room coexsation,” and she expressed her fear that there would be
“further scenes” if she went “on the road” to trial with Thompsiah.

Later that same day, Grishaw asked Thompson to come to her office for mgmn&kt.
20-2 at 12 (Thompson Aff. 11). Although Thompson “had no prior notice of what the meeting
was going to be about,” he “assumedtould concerrnis call with “Whittle. . . the previous
day.” Id. at 12-13 (Thompson Aff. 11-12). When he arrived, Grishaw, Edgar, and ENRD
Executive Office Robert Bruffy describethe “charges” Whittle had ma@dad asked him to
respond.ld. Although Thompson disputes some of Whittle’s charigeshe(1) “acknowledged
[at the meetingihat he had yelled at [Whittle] on the phone,” Dkt.@8at 4 (2) admited that he
had “told her to ‘f*** off”” in response to what he considered “her insubordination in rejusi
log onto his computer and pull off the emails in questi@h; and(3) confirmed that he had
made many of the other statements Wihiadattributed to himt. Thompson further
acknowledged that “he yell[ed] at people when, in his view, they deserve[d] itifeaexplained
that he wastbo old to change.'ld. He explainedhat he made “crude armdunt” comments
“all the time™ and that he “d[id not] see anything wrong with” that, nor did he see anything
wrong in “asking [Whittle] to see that clerical tasks were carried out for hidy;, see alsdkt.
20-3 at 23 (Thompson Dep. 165:14-¥qexplaining that he did not think his sgenents were
“inappropriate at all” and noting that he did not fintinappropriate” that he failed to apologize

to Whittle). After the meetingBruffy contacted EDS’s sexual harassment coordinAtairea

1 See, e.g.Dkt. 203 at 35-37 (Thompson Dep. 54:12-56)1@dmitting that he had made the
“bleeding d**,” “ruin a [good] wet dream,” “wipemy &*,” and “f*** you” comments); Dkt.

20-2 at 13 (Thompson Aff. 12) (explaining that, during the meeting, he “admitted” that he
“use[d] profanity in [Whittle’s] presence” but denied that he had ever “called b&** " or
“sexually harassed her”); DK2O-7 at 2 (Bruffy Decl. I 7) (“[Thompson] confirmed having made
all of the comments alleged by Ms. Whittle.”); Dkt.-26 at 2 (Edgar Decl. § 5) (same).
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Berloweand requested that she “conduct anrimd€investigation into the allegations” to
determine if Thompson’s behavior had created a “potential hostile work environmént” or
raised any other “potential sexual harassment issues.” Dkt. 20-7 at 2 (Beaffy][10) see
alsoDkt. 20-26 at 3 (Edgar Decl. § 7) (“[T]he [Department] initiated an investigationsioee
that, if found appropriate, it could take prompt corrective action with regard to [Thompson’s]
comments and conduct.”).

B. April 4 -September 3: Thompson on Sick Leave

Several hours aftehe April 3meeting, Thompson sent Grishaw and Edgar an email
resigning his position. Dkt. 20-8 at Ble explained that he was “under great stress because of
upcoming backe-backto-back trials” which, in conjunction with his “heart condition” and
recent hospitalizationkad“become far too much over the past few monthd.” Thompson
also noted that he felt “outrage[d]” and “betray[ed]” by Whittle’s “claims agdimis],” and he
expressed “shock” that her chargesre “being given the slighteattention,” especially because,
he asserted, Whittle had “publicly referred to anaoker . . with a name much more vile than
[he] ha[d] ever used.ld. He concluded by noting that, “[i]n light” of his age, health, and stress
concerns, he “th[ought] best” to “resign, eff[ec]tive immediately.ld. Upon receiving
Thompson’s email, Grishaw emailadd calledThompson to notifyiim that she was “not
accepting his resignatiamn the spot.” Dkt. 20-9 at 2.

Rather ttan formalizing his resignatioirhompson informed his supervisdsit he
planned to take “sicleavefor several weeks Dkt. 20-7 at 3 (Bruffy Decl. { 14¥see alsdkt.

20-2 at 13 (Thompson Aff. 12). Thompson emaledjar Grishaw, and Rogets let them
know that he wouldubmita note from his doctor to justify his sick leave and that it was his
“present plan” to “[r]etire at some point in MayDkt. 20-10 at 2. On April 11, Thompson

submitted a note from his doctor stating that, “due to stress,” he was teskfrmmm work . . .
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for a period of not less than [eight] weeks,” Dkt. 20-11 at 2, and, on April 28, he submitted a
second note that “restricted” him “from work until further notiad,"at 3. Over the next several
months, the Departmeattempted t@onfirm Thompson'’s retirement date, but Thompson
repeated} indicatedthat he had not yet “determined exactly whiea"would retire Dkt. 1941 at
118;see alspe.g,id. at 111,116-19, 123, 125, 129.

While Thompson was out on leave, three attorneys were scheduled to begin work at EDS,
and because the ED®as“tight on office space,"Grishaw was having difficulty locating
“places to put them.” Dkt. 20-12 at 7 (Grishaw Dep. 136:12—4nder the impression that
[Thompson] w[as] retiring,” she called him on June 30 to ask if EDS “could use [fcg’db
house one of the new recruitil. (Grishaw Dep. 136:15-18). Thompsassertshat Grishaw
“threatened . .to evict him] from [his] office,” Dkt. 20-4 at 4, buts Grishaw testified,
because Thompsdnbjected” to heiplan, “it didn’t happen,” Dkt. 20-12 at 8 (Grishaw Dep.
137.7-9). During thatsame telephoneonversation, GrishatencouragedThompson] to
retire” but he “declined to commit to a retirement date.” Dkt428-4 Later hat same day,
under the impression that Thompson was “plan[ning] on allowing EDS to use [his] iaujow
office,” Rogersemailed Thompson to see if he was willing to “release [his] office” immediately
so that a new attorney could be housed there. Dkt. 20-13 at 2. Rogers noted in her email,
however, that it was “totally [Thompsoh'decison” and that he could “decide . . . to leave
things as is.”ld. Thompson, in turn, responddtht he had not yet “decidedhat [he was]
going to do,"explainedthat he would “prefer to clean [his] office [him]self,” and edRogers
to “hold off on doing anything.d.

At around the same time, Bruffy grew concertieat there waa “fairly good”

“possibility of a hiring freezeat the DepartmentDkt. 20-15 at 4 (Bruffy Dep. 55:16-1L8He



communicated that concern to Grishaw, informing her that it “would behoove [her] to make sur
that any existing vacancies . . . were filled” before a freeze went into effect2®i4 at 5.On
July 15, Grishaw called Thompson to inform him of the impenfieegeand explained that she
could not “hire for [his] position until [he] told [her] fieitely” that he was retiring.Dkt. 192 at
318. She noted that she was “not trying to pressure [him] to make a decision are way
another,” but that she undeyetl it was his “plan” to retirand “formaliz[ing] that decision” for

“a date in the future” would “allow [her]” to “backfill the positionlt]. Two days later,
Thompson sent an email to Edgar and Rogers noting thaiale] feceived several calls from
[Grishaw] about his retirement,” bliecause he was handling a number of “family [and] health
problems,” “retirement [wa]s not exactly the number one target on [his] raD&t.”19-2 at 319.
He also stated that “[hejvias] on extended sick leave for a reasdd.”

C. Spring—-Summer: The Department’s Investigation

While this backandforth was occurring, the investigation into the April 2 incident
proceeded as wellDkt. 20-7 at 3 (Bruffy Decl. § 15). On April 22, Bruffpntacted Andrea
Berlowe, an ENRD iwvestigator, to inform her that the investigation “should start . . . , if only to
keep the presure on for [Thompson] to leaveDkt. 19-2 at 301. Approximately a month later,
Thompson “received written nog of the charges against [hitnDkt. 20-4 at 4. Two days
after thaf Thompsoremailed a lengthgtatemento the investigators in which he “freely
admit[ted]that [he] use[d] foul language” and acknowledged that he “lost [his] temjitér” w
Whittle on April 2 when, “three times[,] she refused” to “perform a simple grigharation task
.. . without explanation.” Dkt. 20-19 at 2—-3. Thompson also noted, however, that he found it
“silly” that Whittle would “portray herself as some sort of delicate innticethen she had
“publicly refer[red]” to a colleague as a “'c***. Id. at 2. And, hesuggested that, if “ENRD

want[ed] to ‘investigate’ people for foul language,’ it should “do so on adm®mriminatory
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basis and investigate females as well as males.at 2. Thompson concluded by explaining
that he was “upset that [Whittle’s] charge [wa]s being given even the stightstion,” that he
was “bitter” about the investigation, arttht he was “appy about réting.” Id. at 3.

Thompson returned tihesethemes in an interview Berlowe conducted on May 22. He
explained that he considered himself a “loud, profane, aggressive, and enthusiestic; ged,
although he admitted to dialg Whittle a “b*** . . . once in a while” or “two or three timesfie
claimed to have done so “in a joking way.” Dkt. 20-20 at 3, 5. He also noted that “everyone
who successfully tries cases is profane,”, dadllustrate the point, he referenced Wkis
“use[] [of] the C word to refer to [a colgue]! 1d. at 3, 4. Thompsoexplained that “he did
not witness” Whittle use the word, but that $biel him thatshe had “gonedown the hall calling
[the other EDS lawyer] a “c” word’ and someone had told . . . Whittle that she canribagay
Id. at 5. Thompson also acknowledged that he had said that this same EDS lawyer “could f***
up a wet dream,” and he acknowledged that he had made a “comment about a ‘bleedihg d***,’
but explained that he did so only after Whittle pressed him on why he needed to be out of the
office for an entire dayld. And, although explaining that he was joking, he acknowledged that
he complimented another lawyer by saying, “You've done all | asked you to dptexipe my
a**.” |d. at 5-6. Finally, he explained that he was “upset by the situation in which” he found
himself becauske had not threatened violence against anyone, had not called anyone a name,
and had not acted dishonestly oethically; rather, he felt that, after his meeting with his EDS
supervisors, “the world ha[d] passed [him] byd. at 6.

The investigation into Thompson’s actiomas completed blate Augustor early
September of 2008. Dkt. 20-7 at 3 (Bruffy Decl.  19). Berlowe concluded that “Thompson had

not engaged in sexual harassment, but that he had, over a period of time, yelled at, and made
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numerous condescending, rude[,] and inappropriate comments to other [EDS] attoltheats.”
3-4 (Bruffy Decl. § 19).

D. September 4-15: Thompsoris Brief Return to EDS and Subsequent Retirement

In lateAugust, Thompson announced his intention to return to work. Dkt. 20-14 at 6
(Grishaw Interrog. 1 17)In responseGrishawconcluded that she needed to issue Thompson a
reprimand “regarding his abusive behavior during his prior tenure in the dffate Grishaw
noted that she “would not have needed to reprimand him regarding his behavehiaifi
retired, but because lopted to “return[] to the office environment,” she determined that she
“needed to take that step so as to attempt to protect the other members of fED&]ditional
abusive interactions.1d.

To that end, Grishaw issued Thompson a formal lettezimand on September 8,
2008, Dkt. 20-25, four days after he returned to work, Dkt. 20-4 bt Her letter, Grishaw
recounted Whittle’s complaints and Thompson'’s responses, as described above. Dkt. 20-25.
The letter went on to describe the findings of the investigation and Grishaw’s ¢onslus
Because those statements constitute the clearest articulation of the Depanpnodigred non
discriminatory reason for taking disciplinary action against Thompson, the Giutiete that
portion of the l&er at length:

[In the course of the investigation,] [e]leven individuals (including you) were

interviewed. The investigation revealed that you have been disrespectful and/or

have used inappropriate language with a number of attorneys and staff at the

Environmental Defense Section. You have a continuing pattern of loud, profane

and angetaden tirades at colleagues, followed by a series of apologies. During

you interview with the investigator, you admitted to yelling atvearkers and
making comments ad sexual natureYou stated to the investigator, “I am loud,
profane, aggressive, and enthusiastic (until now).” You told the investigator that
everyone who successfully tries cases is profane, that you do not have time to suc

up to people and be nicand that you raise your voice in anger at times.

When you were asked to address assertions regarding your behavior, your use of
crude and sexual remarks, you attempted to justify your actions by sketirygtr
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remarks were taken out of context, or that they were in the nature of a jokat or t

the remarks were necessary and appropriate based on the senior position you hold

in the office. . . . You went on to say that you were frustrated because you had been

“interrogated” by Mary Edgar, Robert Bruffgnd me— a “kangaroo court™

regarding the allegations of . . . Whittle, a “whining novice.”

| am deeply troubled that you do not acknowledge or understand that your behavior

was unacceptable and disrespectful. Furthermore, while you seem to have some

remorse for some of your outbursts, you have not acted on that remorse to change
your behavior patter You evidence a complete lack of concern for the individuals

on the receiving end of your outbursts and inappropriate comments. Moreover,

your treatmeh of your colleagues is counterproductive, and it does not foster

cooperation. As a result, | am issuing this letter of reprimand to you tesspr
upon you that your behavior is not acceptable and that it will not be tolerated in the
future.

It is impemtive that you change your mhor pattern in the office.

Id. at 3.

Grishaw’s letter of reprimanalsoimposed a series of conditions on Thompson's future
employmentvith the Department. Grishaldirect[ed] [Thompson] to attend an [ijnterpersonal
[clommunications course,” mandated that he “adhere to a fixed work schedule” inoorder t
facilitate “appropriate supervision during business hours,” and, siggsficanty, “reliev[ed]
[him] of all trial work” by reassigning him to a role as aittorney-Advisor.” Id. at 3-4.
Grishaw concluded by “warn[ing]” Thompson that “further misconduct” would subjecttbim
more severe disciplinary action, up to an including removal from federal serlicat 4.

Shortly after returning to the office, Thompson learned that, unlike several of his
colleagues, hbad not receivedonimonetary “special commendation” awards i@ work on
the Raytheorcase and another mattddkt. 20-3 at 27-28 (Thompson Dep. 262:15-=3h7The
next day, heeceived his first pageprimand assignment from Edgar. Edgar “previously

discussed” the assignmewith Grishawto “ensure that it did not conflict with the terms of the

[rleprimand,” Dkt. 20-26 at 3 (Edgar Decl. § 10), but she did not communicate that discassion t
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Thompson, Dkt. 19-1 at 181-82. When Thompson “received the assignment,” hdwever,
“reminded [Edgar] that he was prohibited from trial workkt. 20-26 at 3 (Edgar Decl. § 11).
Edgar responded that she “was aware” of the prohibition, and she told Thompson “not to worry
about it.” 1d.; see alsdkt. 20-3 at 42 (Thompson Dep. 110:10-fV]hen | got the
assignment on September 10th, | went to [Edgar] and | said, ‘You do realizegheflett
reprimand prohibits me from all trial workBhe said, ‘Don’t worry about it[.]””). But,drause
Edgar was “engaged in another task at that moment,” she “was not able to thecuastér
more fully with him” at that time. Dkt. 206 at 3 (EdgabDecl.  1). Thompson never sought
any further clarification from Edgaid. (Edgar Decl.  11)or did he attempt to follow-up
regardingthe assignment witGrishaw, Dkt. 20-3 at 43 (Thompson Dep. 111D), or with
Christopher Vaden, the deputy EDS chiéf,(Thompson Dep. 111:19-24).

Instead, on September 15, 2008, Thompson sent his supervisors an email announcing that
he haddecided “to file [his] retirement papers gl retire as of th[at] week.” Dkt. 207 at 2.
A “Notification of Personnel Action” confirming Thompson'’s retirement watharized that
same day.Dkt. 20-28 at 2.
E. September 16O0ctober 29: Grievance Proceedings

On September 10, 200he same date he received his first assignment following the
issuance ofhe reprimand lettefhompson filed a grievance against Edgznishaw, Bruffy,
and Whittle. Dkt. 20-4t 2 In that document, Thompson acknowledged that he “used foul
language” on multiple occasions aadimitted to using an “expletive” after he “lost [his] temper”
with Whittle on April 2. 1d. at 3. Becausef his ug of a “dirty word” Thompson asserted, he
had been “slanderexhdlibeled, denied due process, ‘investigated’ as if [hejea common

criminal, and slighted twice for special achievement recogniteall for the “same alleged
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offense (i.e., foul languagedhat Whittle { someone yonger and of a different gender”)
allegedly committed without consequende. at 4. He also alleged that he was “subjected to a
hostile work environment and a concerted effort to try to blacken [his] name, apphesatd
on [his] age or [his] gender or bothld. at 5. Thompson concluded by requesting “restoration
of [his] lost sick leave, the awarding of special achievement recognitionytame f
compensation for loss in connection with early retiremelat.”

The Department initially responded to Thompsa@tisvance on September 23, 2008,
Dkt. 19-1 at 275and becausd@ hompson filedhe grievanceagainst his supervisors, Bruffy
selected Eileen Sobeck, “the career deputy assistant attorney general eatrgcthine of
supervision for [EDS],” as “the grievance reviewed,”at 279 (Bruffy Dep. 78—10. Although
the grievance was also filed agaiBstffy, he concedethat he nonetheless played a role in the
preparation of Sobecktsecision by either “reviewing” or “editing” the draftd. at 289 (Bruffy
Dep. 86:19-2P Thompson challenged Sobeck’s selection on October 15, noting that it did not
appear to comply with Department policy. Dkt. 20-30 at 2. Thompson further comglzated
“in light of” of the facts that (1) higgrievance mention[ed] possible gender discriminati¢g)”
“[t]hree of the four individuals named in [the] grievance [were] women;”(&htboth of the
individuals who performed an investigation . . . wemmen,”the designation of “a woman . . .
as the grievance official” seemed “a bit oddd: The Department responded the next week,
explaining that Sobeck’s selection confornvéth the Department’s “grievance procedurestia
assuring Thompson that Salkevould adjudicate his grievance “fairly . . . and without regard to
[his] gender.” Dkt. 19-1 at 282.

On October 29, Sobeck denied Thompson’s grievance. Dkt. 20-29. Sobeck first

explained that, “to the degree [Thompson] s[ought] relief based upon perceived digmmiina
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she could not “provide [him] any redress” and directed him to the Departregngs
employment opportunit¢'EEO”) process.Id. at 2. Turning to his request for the restoration of
“800 hours of sick leave,” Sobeck noted that Thompson tegliested the sick leavdnadfiled
documentation frondoctors medically justifying thd¢ave,and had actually tfaken]” the leave.
Id. Accordingly, she found no basis tstarethe hours to Thompsord. She then denied his
request tdreceive two special achievement awards,” concluding that the Department’s
grievance policy did not permit Thompstanchallenge decisions relating to awartts And,
finally, Sobeckdeclinedto compensate Thompson for any financial costs attendaist ¢éauty
retirement.ld. at 2-3. She explained that he was “eligible for full retirement” and that there was
“nothing in [his] file to indicate that [his] decision to retire was based orhangybther than

[his] decision.” Id. at 3.

F. 2015-2016Thompson’s FOIA Requestsand the Department’'s Response

Several years later, Thompssubmittel a series of FOIA requedtsthe Department.
SeeDkt. 20-32 at 1 (Wardzinski Decl. § 4) (noting that ENRD “received two FOIA requests”
from Thompson in 2015); Dkt. 20-33 at2L{Sim Decl. { 3) (noting that the Justice Management
Division “received three” FOIA requests from Thompson in 2015). The Department did not
provide an initial response to his requests within the twenty days mandated bysE€3A
U.S.C. 8§ 5524)(6)(A)(i), but eventually provided Thompson with a number of documents
responsive to his requests, some of which it redacted under various FOIA exempéaeD&t.
20-32 at 2 (Wardzinski Decl. 11 6, 9); Dkt. 20-33 at 85im Decl. 11 #10), see alsdkt. 20-
33 at 12-13 (letter from the Justice Management Division responding to Thompson'’s 2015 FOIA

requests in November 2016, ten months after the initiation of this action).
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[I. LEGAL STANDARD

The moving party is entitled to summary judgment under Federal Rule of Civildarece
56 if hecan “shav[] that there is no genuine disputet@asny material fact and [that]he
entitled to judgment as a matter of lawFed. R. Civ. P. 56(a)The paty seeking summary
judgment “bears the initial responsibility” of “identifying those portioatkthe record that
“‘demonstrate the absence of a genuine issue of material @2elotex Corp. v. Catretd77 U.S.
317, 323 (1986) A fact is “material” if t could affect the substantive outcome of the litigation.
SeeAnderson v. Liberty Lobby, In@77 U.S. 242, 248 (1986). And a dispute is “genuine” if the
evidence is such that a reasonable jury could return a verdict for the nonmovingSe&Sgott
v. Harris, 550 U.S. 372, 380 (2007). The Court, moreover, must view the evidence in the light
most favorable to the nonmoving party and must draw all reasonable inferetiaaspartys
favor. Talaverg 638 F.3cat 308 (D.C. Cir. 2011).

If the moving party carries this initial burden, the burden then shifts to the nonmoving
party to show that sufficient evidence exists for a reasonable jury to find in the nagmovi
party’s favor with respect to the “efeent[s] essential to that parsytase, and on which that
party will bear the burden of proof at trialltl. (quotingHolcomb v. Powe]l433 F.3d 889, 895
(D.C. Cir. 2006). The nonmoving party’s opposition, accordingly, must consist of more than
unsupported allegations or denials and must be supported by affidavits, declarattime:, or
competent evidence, setting forth specific facts showing that there is agesue for trial.
SeeFed. R. Civ. P. 56(cfelotex 477 U.S. at 324. That is, once the moving party carries its
initial burden on summary judgment, the nonmoving party must provide evidence that would

permit a reasonable jury to find in its favé@@eeLaningham v. U.S. Nayg13 F.2d 1236, 1241
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(D.C. Cir. 1987). If the nonmoving parsyevidence is “merely colorable” or “not significantl
probative,” the Court should grant summary judgmeiberty Lobby 477 U.S. at 249-50.
[ll. ANALYSIS

A. Discrimination Claims

Thompsoralleges that he was subjected to unlawlffatriminationbased on his sex and
age, in violation offitle VIl and theADEA. To prevail on theselaims,he mustestablish[]
two elements”: (1) that he “suffered an adverse employment action;” and{2h¢hDepartment
took that actiorfbecause dfhis sex or age Brady v. Office of Sergeant at Arni0 F.3d 490,
493(D.C. Cir. 2008)see alsdVilson v. Cox753 F.3d 244, 247 (D.C. Cir. 2014) (noting that
courts “generally apply the same approach in ADEA cases . . . as [they] dei¥ITitases”).

In a caseglike this onewhere theplaintiff lacks direct evidence afiscrimination, the burden
shifting frameworkdescribedn McDonnell Douglas Corp. v. Gregdll U.S. 792 (1973),
provides thathe plaintiff must first make out a prarfacie case of discriminati@ndthatthe
burden then shifts to the employer to ofidegitimate nordiscriminatory reason for its action.
See, e.gChappell-Johnson v. Powe#40 F.3d 484, 487 (D.C. Cir. 2006) (“TheDonnell
Douglasframework applies to both Title VIl and ADEA claimp.”

Once an employer has proffered a legitimata-discriminatory reason for its action,
however, “the district court need no&rd should net-decide whether the plaintiff actually
made out a prima facie case unifeDonnell Douglas Brady, 520 F.3dat494 (emphasis in
original). At that point, the only question for the Court is “whether the plaintiff pextiuc
sufficient evidence for a reasonahley to find that the employes’asserted nodiscriminatory
reason was not the actual reason and that the employer intentionally diseihaigainst the
plaintiff on a prohibited basis.Adeyemi v. District of Columhi®?25 F.3d 1222, 1226 (D.C. Cir.

2008). The Courtévaluat¢s] this questionih light of the total circumstances the case,’
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asking ‘whether the jury could infer discrimination from the combination of (1) tietff’ s
prima facie case; (2) any evidence the plaiptifsents to attack the employeproffered
explanation for its actions; and (3) any further evidence of discrimina@mttly be available
to the plaintiff. . .or anycontrary evidence that may be available to the empldy&turriddin
v. Bolden 818 F.3d 751, 758-59 (D.C. Cir. 2016Mkeration in original) (quotinglamilton v.
Geithner 666 F.3d 1344, 1351 (D.C. Cir. 2012)).

Thompson’s allegations of sex and aggedmination fall into three categories: alleged
discrimination in(1) the investigation, reprimand, and reassignment that followed froAmptine
2, 2008, incident; (2) the denial cértainnonmonetary performance awards that he claims he
earned; and (3his constructive discharge. The Court considers each category in turn.

1. Investigation, Reprimand, and Reassignment

Thompson does not dispute that he said “f*** you” to a colleague when she repeatedly
refused his request to retrieve an email from his computer. Dkt. 20-2 at 11 (Thompson Aff. 10).
He does not deny his use of “locker room language” in the workplace, Dkt. 19 at 9, or “that [he]
use[s] foul language” to “convey th[e] message” that litigation “is combBa&t”’20-19 at 2. He
“acknowledge[s] that he yells at people” when they “deserve it,” Dké 804, and he asserts
that he “doesn’t see anything wrong” with his “crude and blunt” deme&ho#ccordingly,
there is little dispute that Thompson engaged in the behavior described in the Defgrtme
September 8, 2008, letter of reprimand. That, however, does not end the matter. Although
conceding many ohe underlying facts, Thompson maintains the Department’s investigation
and reprimand decision were infected by discriminatory animus and thatsh@tinately

forced to retire because of his sex and age.
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Because the Department has profferéeggtimate, nordiscriminatory reason for its
actions—Thompson’s “pattern of loud, profane[,] and anigeten tirades at colleages,” Dkt.-20
25 at 3—the Court musketermine “whether ‘there is evidence [in the record] from which a
reasonable jury could fththat the [Department’s] stated reason’ for investigating,
reprimanding, and reassigning Thompson was “pretext’ and that the Depgrimiact,” took
those actions “because of hegkand] age.” Coats v. DeVq232 F. Supp. 3d 81, 91 (D.D.C.
2017) (second alteration in original) (quotiBgrnett v. PA Consulting Grp., IncZ15 F.3d 354,
358 (D.C. Cir. 2013))see als®Brady, 520 F.3d at 494. laneffort to carry this burden,
Thompson makes three arguments: (1) Whittle, a younger female, also usedyprofiue
workplace but was not disciplineske, e.g.Dkt. 19 at 24-25, 33-34; (2) Thompson had a
lengthy record of exemplary performance that did not warrant the reassigeeere.g.d. at 8,
23, 30; and (3) the Department’s investigation, reprimand, and reassignment process did not
comport with the lawsee, e.qg.d. at 31, 37. For the reasons explained below, the Court is
unpersuadebly these arguments

a. Comparator Evidence

The centerpiece of Thompson’s argument is that a reasonable jury could find in his favor
because, even though he and Whittle “had the same supervisors and the same performance
standards,” he was disciplined for using profanity and she was not. Dkt. 19 at 33. &pgcific
he claims that Whittle repeatedly refatit® another colleague as a “f*****g c***id. at 10,
and, indeed, had “gondown the hall calling [that colleagua“c” word,” prompting
“someone” to tell her to stop. Dkt. 20-20 at 5. Yet, when he brought Whittle’s use of profanity
to his supervis attention and suggested that, “if an investigation were to proceed against him,

management should conduct a parallel investigation of” her, his “requestgnered.” Dkt.
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19 at 13. Thompson contends that he and Whittle, despite “both us[ing] ‘locker room
language,”” were treated unequally “in every relevant respect” and that tis¢ Sigoificant
differences between the two were that . . . Whittle was female and youngerithant hat 33-
34 (internalquotation marks and alterations omitted).

Thompson is correct that “[a] plaintiff may support an inference that theogenid
stated reasons [for its actions] were pretextual, and that the real reasons hibitegdro
discriminatior,] . . . by citing the employer’s better treatment of similarly situated employees
outside theplaintiff's protected group."Walker v. Johnsqrv98 F.3d 1085, 1092 (D.C. Cir.
2015);accordRoydl v. Nat'l Assh of Letter Carriers, AFLEIO, 548 F.3d 137, 145 (D.C. Cir.
2008)(“One way to discredit an employejisstification is to show that similarly situated
employees of a different [gender or agsjeived more favorable treatmeit.*For a plaintiff to
prove that [he is similarlysituated to another employee,” however, he “must demonstrate that
[lhe and tk alleged similarlysituated employee ‘were charged with offenses of comparable
seriousness,” and ‘thatl af the relevant aspects of h[isinployment situation were nearly
identical b those of the other employee Wheeler v. Georgetown Univ. Hosp12 F.3d 1109,
1115-16 (D.C. Cir. 2016) (quotirBurleyv. Nat'| Passenger Rail Corp801 F.3d 290, 301
(D.C. Cir. 2015)). Factorghat bear on whether someone is an appropriate comparator include
the similarity of the plaintifs and the putative compé#wds jobs and job duties, whether they
were disciplined by the same supervisor, and, in cases involving discipline, tlagisirof their
offenses.” Burley, 801 F.3d at 301“Whether two employees are similarly situated ordinarily
presents a question of fact for the jur§géorge v. Leavift407 F.3d 405, 414-15 (D.C. Cir.
2005) (quotingsraham v. Long Island R.R230 F.3d 34, 39 (2d Cir. 2000)), but “not inevitably

s0,” Coats 232 F. Supp. 3d at 93; rather, to aveisnmary judgment, a plaintiff challenging a
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disciplinary action must identifyomeevidencefrom which a reasonable jury could find that the
offense he committed was of similar seriousness to that committed by the moabliat@ated
comparatorsee Wheelei812 F.3d at 1115.

For a number of reasons, Thompson has failed to satisfy this modest burden. First, and
most significantlyhe misunderstands the basis tbe Department’s reprimand decision.
Although much of his argument turns on the premise that he was reprimanded for usieg “lock
room language,” Dkt. 19 at 33, for uttering “exples,” id. at 8, or for the use of “profanityid.
at 13, thatmisstatesvhat the September 8 letter says. Although profane languagan
element of what the Department found, the reprimand letter sttbssdhompson usdtiat
language in the coursd “angerladen tirades” directed at his colleagues, that he “yell[ed]-at co
workers,” thathe took the posibin that there were times when it was appropriate to “raise your
voice in anger” at a colleague, that he demonstrated “a complete lack of clon¢ben
individual on the receiving end or [his] outbursts and inappropriate comments,” and that his
“treatment of [his] colleagues [was] counterproductive[ | and it [dat]foster cooperation.”
Dkt. 20-25 at 3. On top of this, the reprimand also emphasized Thompson'’s insistence that he
had done little wrong and that he sawraason to change. The letter explained, for example,
that Thompson attempted to justify his behavior by stating that his comment&aken out of
context,” were merely intended as “a joke,~aworse yet—“were necessary and appropriate.”
Id. As Grishaw wrote, she was “deeply troubled that [Thompson did] not acknowledge or
understand that [his] behavior was unacceptable and disrespectful” and that Thompson, even
when remorseful about his conduct, had “not acted on that remorse to change [his] behavior
pattern.” Id.; see alsdkt. 20-6 at 4 (Thompson explained that “he is crude and blunt, and

doesn’t see anything wrong with it'ljj. (Thompson “acknowledged that he yells at people
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when, in his view, they deserve it,” and “that’s just how he is; that he’s been doingatfsr
that he’s too old to change?).

Viewed in this light, no reasonable jury could find that the Departmentware of
equally serious misconduct by Whittle but chose to ignore her misconduct whileaeging
Thompson. Accepting Thompson'’s allegations as true for present purposes, there reastins a
difference between the accusation that Whittle used vile language in referaimglteague
(who was not present) and a pattern of abusive, angry, profane and unrepentant cowtiedt dire
atmultiple colleagues in manner that undermined cooperétiSeg e.g, Duggan v. Sisters of
Charity Providence Hosp$663 F. Supp. 2d 456, 468 (D.S.C. 2009) (rejecting comparator
evidence because there was no evidence that purported comparators, unlike the lpdaintif
“used profanity or abusive language where patients or their families lveatdt”). Perhaps
indicative of this difference, moreover, there is no evidence that any other empldlyee at
Department complained about Whittle’s conduct or, more importantly, believed ititatfiered
with the ability of EDS to perform its mission. To be sure, Thompsonraid vhittle’'s
statements to the attention of his supervisors—but he did so only as a defense: instead of

objecing to her conducthiemerely argued that she should be discipliidawas. SeeDkt. 19-

2 Even after receiving a reprimand from the Department and resigning his podiionp3on,
during a deposition taken more than five years after the April 2 incident, edrtt he did not
“believe that [his use of profanity] w[as] inappropriate,” referring t® itlacker room
language” that did not warrant an apolagyVhittle or anyone elseDkt. 20-3 at 23, 26
(Thompson Dep. 165-66, 253-54).

3 There is no evidence in the record that Whittle ever directly confronteteagoé using
profanity in an angry conversatioseeDkt. 20-3 at 18—-19 (Thompson Dep. 1481193)
(explaining that he waselatively certain that [Whittle’s profanity] wasn’t [made] directly to
[her colleague’s] face standing [five] feet apart” and admitting that hadw&dowledge whether
the other EDS lawyer ev@arned of Whittle’s use of profanity); Dkt. 24 at 7 (“[T]here is no
evidence . . . that [the other EDS lawyer] knew about” Whittle's use of profanity.).
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2 at 295 (“If [the Department] wants to ‘investigate’ people for foul language,ItBuggest [the
Department] do so on a naliscriminatory basis and investigate females as well as males.”).
This contrasts starkly with the circumstances EDS management faced witde ¥ghtacted
her supervisors immediately after her April 2 confrontation with Thompson andteuliteat
she no longer felt comfortable “going to trial with [Thompson]” and that his “abugde [wa
unacceptable.Dkt. 205 at 2. Finally, there is no evidence that Whittle’s profane statements
were part of “a continuing pattern” of abuse or that there was reason to batievas the case
with Thompson, that she was unwilling to changet ct Dkt. 20-6 at 2rfoting that “it is
generally known within EDS that [Thompson] leagemper, whiclme has unleashed on thdse
works with aghetension mounts leading up to trial”).

This is not to say that it would have been unreasonable for EDS to have reprimanded
Whittle as well. It is not the Court’s role, however, to act dstper-personnelapartmerit
that reexamines” the Department’s decisiofse WheeleB12 F.3dat 1114 (citation omitted).
Rather, “the only relevant inquiry” is whether Thompson has “produced sufficienheeifier a
reasonable jury to conclude that the [Department’s] asserted nondiscrimiregtson” for
disciplining him “was not the actual reas@nd that instead the [Department] was intentionally
discriminating against [him] on account of” his sex and dde.Answering that question, the
Court concludes that no reasonable jury could infer from the Department’s faiheggimand
Whittle that its stated reason for reprimanding Thompson was pretextual and that thenBepart
was actually motivated by discriminatory animus.

b. Past Performancand Appropriateness of Punishment

Thompson also argues that a reasonable jury could find thBgbartment’s proffered

reason for reprimanding him was pretextual because h&@hastory of good performance,”
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had “no prior disciplinary record,” and had “received merit awards” in the past.1®kt 28
(internalquotation marks and alterations itbed). Similarly, he asserts that the Department’s
decision to restrict him from trial work was inappropriate in light of “other,miess severe
options” available, like permitting Thompson to “work[] alone” on treelated assignmentsd.
at 22-23.

Neither argument has merit. First, the Department did not determine that Thomgson wa
incompetent, that his work product failed to meet expectations, or that he was niotedl taial
attorney; it concluded that he was abusive to his colleagues drniviaa necessary to impress
upon him that his behavior had to change. Second, Thompson’s “own personal opinion” about
the appropriateness of the Department’s decision to rdlievérom trial work is “inadequate by
itself to create an issue for theyyirWalker, 798 F.3cat 1094. To the contraryit is the
Department’s “perception” of an appropriate consequence “that is releVarte|"v. All of Auto.
Mfrs., 627 F.3d 1245, 1247 (D.C. Cir. 2011), and, there is no reason to doubt that the Department
believed that Thompson’s conduct warrantgleeving himfrom all trial work. As the EDS
Deputy Section Chief explained, “several factors support[ed] that decision”:

First, the section’s trial work often involves a large amount of travel. Beadus

... Thompson’s behavior, [EDS] wanted to shift him tofilce assignments so

that [it] could more closely supervise his conduct. Second, [EDS] typically

assign[s]teams of lawyers to handle cases going to trial. Because of . . .

Thompson’s abusive treaémt toward junior members of his trial teams, [EDS]

wanted to reassign him to projects that could be handled solo. Third, it seemed to

[EDS] that . . . Thompson’s explosive outbursts of temper had gotten more frequent

as trial dates approached (and stfesels increased correspondingly), and [EDS]

wanted in part to address his anger management problem by removing upcoming

trials as a source of stress in his work assignments.

Dkt. 20-23 at 5. It is not for the Court to “second-guess” that “personnel decision absent

demonstrably discriminatory motive Wheeley 812 F.3d at 1114itationomitted). Thompson

may personally believe that the Department’s decision to relieve him of triahssisitioy was
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unnecessary, but that subjective assessment, without more, would not allow a regaonsdbl
find that the Department’s differing view was a pretext for discriminati#ee Dyer v.
McCormick & Schmick’s Seafood Rests., Mo. 14-1037;-- F. Supp. 3d--, 2017 WL
3868423, at *15 (D.D.C. Sept. 3, 2017

C. Compliance With Law

Finally, Thompson claims that the Department’s decision teveehim of trial
responsibilities was “a violation of law,” Dkt. 19 at 22, because he was not given an tmyort
to amend [his] performance” prior to receiving a humiliating demotion,” Dkt. 24 at 16.
Specifically, Thompson asserts that the Department violated 5 U.S.C. § 4302, whichtdeect
Office of Personnel ManagentgfiOPM”) to set standards fogancies’ “performance appraisal
systems,” including one that statbat “reassigning” an employee “who continue[s] to have
unacceptable performance” may occur “only after an opportunity to demonstrafeable
performance.”ld. § 4302(b)(6).

Thompson does not, however, identify the Departroédtistice performance appraisal
system that he contends was violatéte relies on an August 2009 letter produced as part of an
EEOinvestigation with an attachmedéscribing afENRD “Performance Appraisal &gram”

Dkt. 19-1 at 214-33. That documembwever states that “[flor attorneys, procedural rights in a
performancebased action[] will be provided in accordance with policy issued by the Office of
Attorney Recruitment and Management and applicabl@laggns.” Dkt. 19-1 at 231The

scope of this exception is far from clear, and Thompson has not produced the referenced
regulations. More importantly, he has not demonstrid@idany such performance appraisal
system establishes a binding and exckisnechanism for the Department of Justice to respond

to abusive conduct by attorneys who work there.
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Even if the Court were to presume the existence of such standards, moreover, Thompson
has failed to explain how a possible violation of a civil service rule supports f@s/Tithnd
ADEA claims. To be sure, “amexplainednconsistencyin an employer’s decisiemaking
with respect to an employee “can justify an inference of discriminatory niotivathram v.
Snow 336 F.3d 1085, 1093 (D.C. Cir. 2008{phasis addedee also Brady520 F.3d at 495
n.3 (noting that “[e]mployees often try to cast doubt on an employer’s assertaa’ iegs
among other things, “pointing to . . . the employer’s failure to fokstablishegrocedures or
criteria” (emphasis added) Thus, if there was evidence that Thompson'’s supervisors had placed
another, similarly situated employee on an improvement plan, without any immediate
repercussions, or if there was evidence that they knowingly disregarded proc¢edutiesy
applied in other cases, that evidence might camrgeweight with respect to Thompson’s
discrimination claims. It proves too much, however, to suggest that any arguablervioldhe
civil service ruleghat the employee might identify after the fact is sufficient to establish a triable
issue of fact omdiscrimination claim Because Thompson offers no evidence linking his
contention that EDS failed to provide him with an opportunity to mend his ways to his allegation
that he was the victim of sex or age discrimination, that contention, alone, would nidtgperm
reasonable jury to conclude that the Department’s stated rationale for inearepwas
pretextual and that, in fact, it issued the reprimand because of Thompson'’s sex@eage
Risher v. Aldridge889 F.2d 592, 597 (5th Cir. 1989).

The Court will, thereforegrantsummary judgment to the Department as to those
portions of Thompson'’s Title VIl and ADEA claims.

2. Awards
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Thompson also abes that the Department discriminated against him by “unjustifiably
... den[ying] [him] two special recognition awards for work achievement” thatdszta he had
earned for his participation on two successful EDS trial teams. Dkt. 7 at 4-5 (Arpl.Com
1 10(c)). Although the parties dispute whether Thompson was entitled to receavesatias,
see, e.g.Dkt. 19 at 18-20; Dkt. 28t 14-16, the Court need nenter that thicketBefore
reaching that questiothe Court mustirst consider whether deali of the awardsonstitutel an
“adverse employment actiorBrady, 520 F.3d at 493, and, as explained below, the Court
concludes that Thompson’s contention that he was denied the two recognition awards in
violation of Title VIl and the ADEA fails to clear this initial hurdle.

“[N]ot everything that makes an employee unhappy. isactionable” under federal
discrimination laws.Russell v. Principi257 F.3d 815, 818 (D.C. Cir. 200%ge also Nurriddin
818 F.3dat 762 (“Our employment discrimination laws are meant to protect against more than
just decisions an employee beliswe be unfair.”). Ratheemployment discriminatioander
Title VIl and the ADEArequires anddverseemployment action,” which means a “significant
change in employment status, such as hiring, firing, failing to promoteigm@asnt with
significantlydifferent responsibilities, or a decision causing significant change in teehefit
Douglas v. Donovarb59 F.3d 549, 552 (D.C. Cir. 200@jtationomitted) (emphasis added).
To sufferan adverse action, the employee must “experience[] materially acdgrsequences
affecting the terms, conditions, or privileges of employment . . . such thabaabsstrier of
fact could find objectively tangible harmForkkio v. Powell 306 F.3d 1127, 1131 (D.C. Cir.
2002).

Thompson asserts that hig not seekng monetary awards, bigt seeking noimonetary

awards.” Dkt. 19 at 19. Moreover, he does not identify any other tangible consequence resulting
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from the Department’s decision not to recognize his contributmtise two successful trial
teams. He doaotcontend, for example, that his failure to receive either award affected his
eligibility for any bonus or that, had he received one or both of the awards, he likelyhaweld
qualified for a promotion asome other advancement. Insteael simply assés that he was
“slighted,” Dkt. 19 at 18seeid. at 27, and that the denialtwfo awards was “doubly hurtful and
doubly insulting,”id. at 32. The Court does not doubt the sincerity with which Thompson
believes he wasantitled to these awards, but meery slight in the employment setting
implicates Title VII and the ADEAAlthoughdeniak of monetaryperformance awasdor
bonuses typically meet the adveasionstandardsee Bridgeforth v. Jewelf21 F.3d 661, 664
(D.C. Cir. 2013)see also Burlington Indus., Inc. v. Elleré24 U.S. 742, 762 (1998)A"
tangible employment action in most cases inflicts direct economic harm.”),lehiadn-
monetary awards-standing alone—do natee Saba v. U.S. Dep’t of Agrie6 F. Supp. 3d 16,
25 (D.D.C. 2014). Accordingly, because Thompson does not sgekanetary awars, and
because he has failed to identify any other “objectively tangible Ha@mstistained by virtue of
the Department’s award decisions, he cannot satisfatherseemploymentaction”
requirement.

In responseThompson contends thdhe ‘adverse action’ standard is inapplicable in
discrimination suits . . against the federal government.” Dkt. 29 aTfat is incorrect. It is
settled law thathe adverse actiorequrement applies to suits against federal agencies, just as it
applies to suits against private employe$ee, e.gChambers v. BurwelB24 F.3d 141, 143
(D.C. Cir. 2016) &pplying adversaction requirement in suit against the Department of Health
andHuman Services Baloch v. Kempthorné&50 F.3d 1191, 1196 (D.C. Cir. 2008) (applying

adverseaction requirement in suit against Department of the In)erior
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The Court will,therefore grantsummary judgment to the Department as to this portion
of Thomp®on's Title VII and ADEA claims.

3. Constructive Discharge

Thompson'’s final discrimination claim asserts that he was constructiselyatged
when Grishaw “reliev[ed]him] of all trial work,” Dkt 20-25 at 4 (reprimand letter), and then
Edgar instructed him to perform a tri@lated assignment. Dkt. 7 at 5 (Am. Compl. (o0
This assignment, Thompson asserts, “presented [him] with a Hobson’s cheiosulld either
“disobey his firstine supervisor at the danger of an insubordination charge for failure to perform
the assigned task” or he could “disobey his second-line supervisor at the dangeargfeaof
failure to follow the naxial[-]work instructions.” Dkt. 19 at 24. Faced withgifdamned if he
did, damned if he didn’t” situation, Thompson concluded that early retirement was “theaynly w
[he] could . . extricate himself from the situation,” and he argues that, as a result, he was
constructively dischargedd.

To provea constuctive discharge claim, Thompson would need to convince a reasonable
jury “that (1) intentional discrimination existed, (2) {iepartmentdeliberately made working
conditions intolerable, and (3) aggravating factors justified [his] conclusairj]he had no
option but to end h[is] employmentCarter v. George Wash. Unj\i80 F. Supp. 2d 97, 110
(D.D.C. 2001) (citingClark v. Marsh,665 F.2d 1168, 1173-74 (D.C. Cir. 1981Fpr present
purposes, however, one question is dispositive: has Thompson identified evidence that would
permita reasonable jury to find that EDS management effectively forced him todgave
creating “working conditions” that were “so intolerable that a reasomeot®n in [his] position
would have felt compelled to resignPa. State Police v. Sudef}2 U.S. 129, 141 (2004¢e

also Steele v. Schafé¥35 F.3d 689, 695 (D.C. Cir. 2008) (“[T]o establish constructive
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discharge, the plaintiff . . . must show that the abusive working environment become so
intolerable that herasignation qualified as a fitting response.” (internal quotation marks and
citation omitted)). As explained below, the answer to that question is “no” and, thus,
Thompson’s constructive discharge claim necessarily fails.

The essential facts are undisputd start, all agree that Grishaw relieved Thompson
“of all trial work” and that she reassigned him to “work on other matters” as ttann&y
Advisor.” Dkt. 20-25 at 4. Shortly thereafter, Edgar assigned Thompson “to assiswthe Na
Army, DMRS and Coast Guard in responding to demand letters from the New Jersey
Department of Environmental Protection for payment of response costs in connedtica wit
site in New Jersey. Dkt. 20-26 at 3 (Edgar Decl. § 10). As she later explaineanstip&ted
that. . . Thompson would investigatdie matter and, “if appropriate, attempt to negotiate a
settlement without litigation being filed.ld. (Edgar Decl. § 10). After receiving the
assignment, however, Thompson expressed concern abomithédn imposed by Grishaw,
and he “reminded [Edgar] that he was prohibited from trial woll.(Edgar Decl. § 11). In
response, Edgar confirmed that she “was aware of that” limitation, and she tdiabhito
worry about it.” Id. (Edgar Decl. § 11).

Thompson, for his part, does not dispute that he was told by his first-line supervisor “not
to worry about” the assignmesgeDkt. 20-3 at 42 (Thompson Dep. 17814); hesimply
disagrees that Edgar meant what she told s@eDkt. 24 at 17 (“[T]herevassomething to
‘worry about,’ i.e., the threat @ninsubordination charge and/or the threat of firing . . .
(emphasis added)). He further admits that, even though Edgar’s response “punzi¢al fiai
end,” Dkt. 20-3 at 42 (Thompson Dep. 110:13-14), he did not seek further clarification from

Edgar, Grishaw, or any other supervisdrat 43 (Thompson Dep. 117424); Dkt. 24-2 at 46
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(Thompson Dep. 281:9-)1%ut, instead, decided that early retirement was “the only way” to
“extricate himself fromhe situation,” Dkt. 19 at 24.

That sequence of events does not represent the sort of “intolerable” workingarenditi
that could give rise to a constructive discharge claim. Thompson is correct that\idg was
“engaged in another task” at the mom&hbmpsorraised the issyealid not further explain that
she had cleared the assignment with Grishaw for complianceheiteprimand letter. Dkt. 20-
26 at 3 (Edgar Decl. § 11). But Thompson admits that over the course of the five dagnbet
when he was given the assignment and when he announced his retirement, he made no attempt t
speak withanysupervisor about whether he could work on the assignment without running afoul
of his reprimand. When pressed as to why hefaigetl to take that logicakep, Thompson
asserted that it was his “view” that if he “ask[ed] any more questions, fes\ssors were]
going to slam [him],” Dkt. 24 at 47 (Thompson Dep. 28313), and he admittetiat he was
“paranoi[d] . . . that [he] was being set up to be further disciplined,” Dkt. 20-2 at 23 (Thompson
Aff. 22). Thompson might rationally have accepted his supervisor’'s assurance trsabkaya
for him to work on the assignment, beven if hedid remain “puzzled,” no reasonable jury
could find that he had e placed in an “intolerable” situation that compelled him to resign
without takingeven the most rudimentary steps to resolve the dilemma that he believed he faced.

Finally, Thompson argues that it was the Department’s “internally sgaat] from
April 14, 2008[,] onward” to “obtain a retirement date from [him].” Dkt. 19 at 30. He is correct
that there is evidence in the record from which a reasonable jury could find (fisthat
supervisors repeatedly sought to get him to specify the date on which he intereteé tee,
e.g, Dkt. 19-1 at 118; Dkt. 20-16 af @) that at least Bruffgnd Grishawhoped he would

retire,see, e.g.Dkt. 19-1 at 156 (Bruffy responding, “[o]h damn” to a report that Thompson
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would be returning to work from his sick leave, and Grishaw answering, “[m]iyrssris

precisely”);id. at 159 (Bruffy advising Grishaw before she delivered the reprimand that, “if

[Thompson] asks if you are trying to get rid of him,” she should “say that you think idwoul

have been better for everyone if he had retired, but that your focuis wovallowing him to

contribute to the office without so much drama”); and (3) that the investigation int@the A

incident was motivated, at least in part, by a desire to encourage Thompson to follow throug

his stated intention to retiregeDkt. 192 at 301 (Bruffy April 22 email stating that the

Department “should start the investigation, if only to keep the pressure on for himett).lea
Thompson does not, however, identify any evidence from which a reasonable jury could

find that the Department’s actions were pretextual and that the real reaioostoactions was

discrimination on the basis of his sex and age. What the uncontested evidence does show is tha

the Department’s efforts to confirm a retirement date with Thompson followeépeated

statements that he intended to “[r]etire at some point,” Dkt. 20-10 at 2, and were prbympts

supervisors’ concerns that an impending hiring freeze would prevent them frag Hibi

position if they did not receive a definitive decision in a timely fashion, Dkt. 20-16 at 2.

Moreover, in their conversations with Thompson while he was on sick Bapastment

employees repeatedly emphasized that it was his choice when to retire andythestrévénot

trying to pressure [him] to make a decision one way or another.see alsdkt. 20-13 at 2

(RogersJuly 1email stating that it was “totally [Thgpson’s] decision” how the Department was

to treat his office during his leave). Similarly, to the extent the evidenceatadithat

Thompson’s supervisors hoped that he would retire and that the investigation was designed, at

least in part, to push him toward a decision to do so, that same evidence shows that thiair conce

was a product of Thompson’s abusive behavior; for the reasons explainedsseosgprdPart
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l1l.A.1, there is no evidence that would permit a reasonable jury to find that thee fdesiim
to retire was based on his sex or age.

The Court will, thereforegrantsummary judgment to the Department as to Thompson'’s
constructive discharge claims under Title VII and the ADEA.
B. Due Process Claim

Thompson also alleges that the Department’s “interrogation, investigation, aadyim
and grievance procedures were biased and unfarrolation of the Due Process Clause of the
Fifth Amendment.” Dkt. 7 at 7 (Am. Compl. § 18). Specificallyakserts that the “kangaroo
courtdike interrogaion and investigation were devoid of due process” because phegeeded
without prior notice and without written specification of the charges.” Dkt. 19 at 29. In
addition, Thompson contends that the Department “violated its own grievance procedure”
beause Bruffy, “one of the individuals against whom” Thompson filed his grievance, tigover
selected the grievance reviewer” and, ultimately, “covertly wrote the gaewginion” that
absolvedBruffy and the Department of any fauld. at 37.

At oral argument, Thompson clarified that he does not seek “money damages” on this
claim. Oral Arg. Tr. (Rough at 19). Instead, as he explained, he seeks a mandatory injunction
requiring “refornj] of the interrogation, investigation, reprimand, and grievanceepges of
the Justice Department or, at least, the [ENRD]."(Rough at 18)see alsaDkt. 7 at 7 (Am.
Compl.Request for Religf(“Plaintiff prays this Court to . .order the [Department] to reform
its interrogation, investigation, reprimand, and grievance procedures to comport witlocksspr
and other law.”); Dkt. 19 at 1 (“Plaintiff seeks . . . injunctive relief for due goce.
violations.”). In light of this clarification, the Court inquired whether Thompsofdjsanding

to raise” a due process claim if he was “not going to be subject to [the compi§ipedcess
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ever again in the future.Oral Arg. Tr. (Rough at )8 To ensure that the parties had a
adequate opportunity to address this threshold question, the Court granted the partiedileave
“additional briefs addressing” thesue seeMinute Entry (Aug. 1, 2017), which they have done,
Dkt. 28 Dkt. 29. For the reasons explained below, the Courtcmwludes that it lacks Article
[l jurisdiction to consider Thompson’s due process claim.

“Article 11l of the Constitution limits the jurisdiction of federal courts to ‘adtoases or
controvesies between proper litigants.Mendoza v. PerezZ54 F.3d 1002, 1010 (D.C. Cir.
2014) (quotind-la. Audubon Sog'v. Bentsen94 F.3d 658, 661 (D.C. Cir. 1996) (en banc)).
Among other things, this means that the Court lacks power to adjudicate Thompson’s due
process claim unless he has standing terafisatspecific claim. See West v. LyncB45 F.3d
1228, 1235 (D.C. Cir. 2017) (explaining that, because “standing is not dispensed in gross’ but
instead may differ claim by claim,” a plaintiff must demonstrate his “standingrsai@ueach of
his clams) (quotingDavis v. FEC 554 U.S. 724, 734 (2008)Becausd hompson seeks only
prospective injunctivealief, and because the case is currently before the Court on summary
judgmentsee Lujan v. Defenders of Wildlite04 U.S. 555, 561 (1992) (plaintiff's burden of
establishing standing varies with the stage of the proceeding), he bears the boftemgf
evidence “that he . .'is immediately in danger of sustaining some direct injury’ as the result of
the challenged official conatt.” City of Los Angeles v. Lyon461 U.S. 95, 101-02 (1983ge
alsoWilliams v. Lew819 F.3d 466, 472 (D.C. Cir. 2016) (“[W]herelaiptiff ‘seeks
prospective . .injunctive relief, he must establish an ongoing or future injury tHaeigainly
impending he may not rest on past injury.” (quotidgpaio v. Obama797 F.3d 11, 19 (D.C.

Cir. 2015)(emphasis addeq)
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Thompson has failed to meet that standard. He has not identified any evidence in the
record suggesting that he has sought reemployment with the Department, thatrhye has a
intention to do so in the future, or that he will ever be subject to the Department’ gjavest
reprimand, or grievance procedures again. “Absent a sufficient likelihookethdt again be
wronged in aisilar way,” Thompsoris “no more entitled to an injunction” or declaratory
judgment than anyone else, and “a federal court may not entertain a claim byarojtiaens
who no more than assert that certain” agency aetmminaction—is unlawful.Lyons 461 U.S.
at 111 (1983).

Accordingly, because the Court concludes that Thompson lacks standing to pursue the
injunctive relief he seeks, it witlismiss his due process claim.

C. FOIA “Policy or Practice” Claim

In 2015, Thompson submitted a series of FOIA requestse Department seeking,
among other things, records related to EDS’s “employee rosters,”’éwptilicies” about
performance awards, and investigative reports compiled in response to th2 iApident. See,
e.g, Dkt. 20-32 at 4-5; Dkt. 20-33 at 6-8. The Department eventually produced a number of
responsive recordsSeeDkt. 20-32 at 18-19, 26-27; Dkt. 20-33 at 12-13. It does not dispute,
however, that it failed to comply with the relevéinte limit set forth in FOIA, which requires
(except in unusual circumstances) that an agency “determine within 20 day®r recsipt of
[a request for records] whether to comply with such request” and that it “immediatéy the
person making such a request of such determination and the reasons therefor.” 5 U.S.C. §
552(a)(6)(A)(i);see alscCitizens for Responsibilignd Ethics in Washington FEC, 711 F.3d

180, 182-83 (D.C. Cir. 2013); Dkt. 20 at 39-45.
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Thompson alleges that the “Departmbas a history of tardy disclosures in response to
requests under” FOIA and that tHeepartmerits] FOIA regulations almost guarantee illegally
late responses.” Dkt. 7 at 6 (Am. Compl. 1 14). He further alleges that, in 2008, almos$tma quar
of all FOIA responses from the federal government were late and that he did not receive timely
responses to FOIA requests that he submitted to the Department inl@0@&m. Compl. 1 14).
Based on these allegations, he asserts that the Department’s “FOIA proeesherescalcitrant
and in bad faith,” and he requests that the Court order that the “Department in theofuture t
comply with the requirements of FOIAIY. at 7 (Am. Compl. T 18& Request for Relief).

Much of the Department’s response is directed aatleguacy-as opposed to the
timeliness—of its response to Thompson’s various FOIA requeSe e.g, Dkt. 20 at 39—-45.

At oral argument, however, Thompson clarified that the “only thing” he asked for ininfs cla
for relief was an “injunction” that would require the Department to respond to fulke F
requests in a timely manne@ral Arg. Tr. (Rough at 26). It thus appears that Thompson intends
to pursue a “policy or practitelaim, which requires that thgaintiff demonstrate that “the
agency ha adopted, endorsed, or implemented some policy or practice that constitutes an
ongoing ‘failure to abide by the terms of FOIA.”” Muttitt v. Dep’t of Statg926 F. Supp. 2d
284, 293 (D.D.C. 2013) (quotirRayne Enters., Inc. v. United Stgt887 F.2d 486, 491 (D.C.
Cir. 1988). For present purposes, what is most significant is that a “policy or pfadagca
focuses on whetheagency policy or practice will impair the party’s lawful access to
informationin the future” Newport Aeronautical Ses v. Dep’t of Air Force684 F.3d 160, 164
(D.C. Cir. 2012) (quotingPayne 837 F.2dat 491)(emphasis added)Given this understanding

of Thompson’s FOIA claim, the Court must once again confront the question of standing.
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The answer to the standiggestion is less clear cut in this context than it was with
respect to Thompson’s due process claim. There, it was evident that Thompsorikedgto
face any future Department of Justice disciplinary proceeding. herentrast, Thompson
represente at oral argument that he “might” submit future FOIA requests to the Department
he listed certain records that he would like to obtain. Oral Arg. Tr. (Rough at 26429).
representations at oral argument, however, did not constitute evidenesradhey sufficiently
clear to permit the Court to determine whether Thompson, in fact, fiaeegpe of “certainly
impending” future injury that would support a finding that he had standing when he filed this
action Arpaio, 797 F.3d at 19But, at the same time, the Department has failed to offer
evidence that would permit the Court to conclude that there is no material disputevatta
respect Thompson’s intentioasthe time of filing Indeed, much of the Department’s briefing
to date focusesn whether its responses to Thompson’s past FOIA requests were adequate.
Under these circumstances, the Court cannot resolve the threshold question of,ssadding
without deciding that issue, it cannot reach of the merits of Thompson'’s “policy aatid ¢t
claim.

The Court will, accordinglydenyboth cross-motions for summary judgment on the
ground that Thompson has not shown that he has standing to pursue a “policy or’gr@thce

claim, while the Department has yet to nedatesven to addreythat prospect.
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CONCLUSION
For the reasons explained above, Thompson’s motion for summary judgment,;Dkt. 18
Dkt. 19, is herebypENIED, and the Department’s motion for summary judgment, Dkt. 20, is
herebyGRANTED in part andDENIED in part. Thompson'’s @duprocess claim is hereby
DISMISSED for lack of jurisdiction.
SO ORDERED.
/s/ Randolph D. Moss

RANDOLPH D. MOSS
United States District Judge

Date: September 3@017

38



	I.  BACKGROUND
	A. April 2: Email Incident
	B. April 4–September 3: Thompson on Sick Leave
	C. Spring–Summer: The Department’s Investigation
	D. September 4–15: Thompson’s Brief Return to EDS and Subsequent Retirement
	E. September 10–October 29: Grievance Proceedings
	F. 2015–2016: Thompson’s FOIA Requests and the Department’s Response

	II.  LEGAL STANDARD
	III.  ANALYSIS
	A.  Discrimination Claims
	B. Due Process Claim
	Thompson also alleges that the Department’s “interrogation, investigation, reprimand, and grievance procedures were biased and unfair, in violation of the Due Process Clause of the Fifth Amendment.”  Dkt. 7 at 7 (Am. Compl.  18).  Specifically, he as...
	At oral argument, Thompson clarified that he does not seek “money damages” on this claim.  Oral Arg. Tr. (Rough at 19).  Instead, as he explained, he seeks a mandatory injunction requiring “reform[] of the interrogation, investigation, reprimand, and ...

	CONCLUSION

