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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

BRUCE E. VOID ;
Plaintiff, ;

V. )) Civil Action No. 16-78RC)
J. PATRICIA WILSON SMOOQOTet al, ;
Defendants ;

MEMORANDUM OPINION

This matter is before thapurt on Defendants’ Motion to Dismiss, ECF Nd. §or the

reasons discussed below, the motioth be granted
I. BACKGROUND
A. Parole for D.C. Code Felony Offenders

At all times relevant to the Complajrthe Superior Coudf the District of Columbia
imposed on an offender an indeterminate sentdoc@ maximum period not exceeding the
maximum fixed by law, and for a minimum period not exceeding one-third of tkienuna
sentence imposed.D.C. Code 8§ 24-403(a)‘[A] ny person so convicted and sentencey be
released on parole . . . at any time after having served the minimum sehteh¢emphasis

added). Under District of Columbia law, parole may be granted wiagpears that “there is a

1 Also before the court ithe Motion of Plaintiff for Partial Summary Judgment on his Ex Post FdatmCECF
No. 15 Plaintiff's motion raises the same claims and makes the same atguatleeit in greater length, as he
presents in the complaint. Theurt grants defendants’ Motion for Entry of an Order, ECF No. 16, and deems
Defendants’ Motion to Dismiss, ECF No. 9, and Defendants’ Reply totifla Opposition to Defendants’ Motion
to Dismiss, ECF No. 13, responsive to thetion. Plaintiff’'s motion will be denied.
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reasonable probability that a prisoner will live and remain at liberty witholaitiig the law,

that his. . .release is not incompatible with thelfare of society, and that he . has served the
minimum sentence imposed or the prescribed portion of hsentence, as the case maj/|e

D.C. Code 8§ 24-404(a) (formerly codified at D.C. Code 20@4(a) (1989)) The United States
Parole Comnssion (‘USRFC”) now has the authority to grant, deny, impose or modify conditions
of, and revoke parole for District of Columbia Code felony offenders. D.C. Code 8§ 24-131(a);
see Franklin v. District of Columhid 63 F. 3d 625, 632 (D.C. Cir. 1998) (dissung transfer of

parole authorityrom former District of Columbia Board of Parole to USPC

B. The 1987 Regulations

For offenders such as plaintiff who committed offenses in 1987 and 1989, the USPC
appliesguidelines “promulgated in 1985¢e32 D.C. Reg. 940 (Feb. 15, 1985),” which have
become known “as the 1987 [R]egulations because of their year of publicatiBhilfps v.
Fulwood 616 F.3d 577, 580 n.2 (D.C. Cir. 2010)here arécriteria consist[ing] of pre] and
postincarceration factora/hich enable[ the USHQo exercise its discretion when, and only

when, release is not incompatible with the safety of the community.” 28 D.C.M.R. § 204.1.

First, the 1987 Regulations call for the calculation of a salient factor 8&8"), 28
D.C.M.R. § 204.2described a%n actuarial parole prognosis aid to assess the degree of risk
posed by a parolee,” 28 D.C.M.R. § 204.3. To calculate the SFS, the USPC camsipexs
incarceration factors: (1) prior convictions and adjudications (Item Apr{@r commitments of
more than 30 days (Iltem B); (3) age at the commission of current offemae)i€4) recent
commitmentfree period (Item D); (5) the offender’s status (e.g., as a parolee @tiprodr) at
time of current offense (Item E); and @history of heroin or opiate dependence (ltem3€e

28 D.C.M.R. 88 204.4-204.16. Then it assigmumerical value to each fact@@ee28
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D.C.M.R. 8 201 app. 2-(SALIENT FACTOR SCORBE. With respect to the first factor, and
with exceptions not relevant here, the USPC counts “[a]ll convictions . . . for criofieases . .

. other than the current offense.” 28 D.C.M.R. § 204.5(a).

“The SFS placed the candidate into one of four regkgories (1® = low risk, 86 = fair
risk, 5-4 = moderate risk, or 3-0 = high risk) from which tH8PQ determins a baseline
number of points (‘base point score’) that provided 0 for low risk, 1 for fair risk, 2 for miedera
risk, and 3 for high risk. Sellmorv. Reilly, 551 F. Supp. 2d 70 (D.D.C. 2008ge28 D.C.M.R.

§ 204.17 & app. 2-(POINT ASSIGNMENT GRID ADULT OFFENDERS)“The[USPC
takes]the base point score and adjsisit using the remaining primcarceration factor and .
two-post incarceration factors to arrive at the Point Assignment Grid Seatia (oint score’).”

Sellmon 551 F. Supp. 2d. at 70.

The remaining préncarceration fact@rassess the type of risk the candidate pdses.
see28 D.C.M.R. § 204.18(a)g). If the candidate’s current offense or a past conviction involved
a felony causing death or serious bodily injury, a felony in which the candidate usegeaalis
weapon, or a felony conviction for distribution or intent to distribute illegal drugspoimt(+1)
is added to the candidate’s base point sc8ex28 D.C.M.R. § 204 app. 2-TYPE OF RISK

ASSESSMENT and POINT ASSIGNMENT GRID ADULT OFFENDERS

The postincarceration factorare the candidate’s institutionaéhavior and sustained
program achievemenSe 28 D.C.M.R. 8§ 204.18(h(j§. The USPQOnayadd one point to a
candidate’s base point score (+1) if he committed serious disciplinaagtiofis, and imay
subtract one point from the candidate’s base point score (-1) if the “offender dextszhstr
sustained achievement in the area of prison programs, industries, or work assiglumegts

this period of incarceration.” 28 D.C.M.R. § 204 app. 2-1 (Rusdrceration Factors).
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If the candidate’s total point score is zero, one or two, the 1987 Regulations provide that
“[p]larole shall be granted at the initial hearing” with an appropriate levaiérvision. 28
D.C.M.R. 8§ 204.19(a)€). If thecandidate’s total point score is three, four or five, parole was to
be “denied at initial hearinghd rehearing scheduled.” 28 D.C.M.R. § 204.19(d). On rehearing,
the USPC takethe candidate’s “total point score from the initial hearing and adjust[ed] that
score according to the institutional record of the candidate since the last hga#8d.C.M.R.
§ 204.21. If the candidate’s scare rehearings zero, one, two or three, parole ordinaisly
granted at the appropriate level of supervision. 28 D.C.M.R. § 204.28¢628 D.C.M.R. § 204
app. 22 (POINT GRID FOR PAROLE REHEARINGS)If the candidate’s scors four or five,

parole s “denied and a rehearing date scheduled.” 28 D.C.M.R. § 204.21(b).

The 1987 Regulations provide that th8PCcould, “in unusual circumstances, waive the
SFSand the pre[-] and postearceration factors . . . grant or deny parole to a parole
candidate’ 28 D.C.M.R. § 204.22. For example, if the candidate repeatedly had failed under
parole supervision, had a history of repetitive sophisticated criminal behavion hadsually
extensive and serious prior record, had displayed unusual cruelty to victims, or had “gtepeat
or [e]xtremely [s]erious [n]egative [i]nstitutional [b]ehavior,” td&PCcould deny parole. 28
D.C.M.R. § 204, app. 2-(DECISION WORKSHEET: INITIAL HEARINGS for WORSE
RISK). If the canddate’s criminal record resulted exclusively from trivial offenses or if he
showedexceptional achievement in educational or vocational programs while incarcérated,
USPCcouldfind him a better risk than application of the 1987 Regulations would suggest and
thus could parole. 28 D.C.M.R. § 204, apd @@ECISION WORKSHEET: INITAL

HEARINGS for BETTER RISK) In these circumstances, ti&PC isrequired to “specify in



writing those factors which it used to depart from the strict application” of the 19gda#ens.

28 D.C.M.R. § 204.22.
C. Plaintiff's Criminal History

On September 9, 1991, the Superior Court of the District of Colusebtgnced plaintiff
to a term 0f20 years to lifemprisonment for first degree murder while armadd a consecuiv
termof three to nine yeaismprisonmenfor conspiracy.SeeMot. of PI. for Partial Summ. J. on
his Ex Post Facto Claim, ECF No. 15 (“Pl.’s Mot.”), Ex. 3 (Judgment and Commitmeet, Or
United States v. VojdNo. F 10343-90 (D.C. Super. Ct. Sept. 6. 1991)). The conspiracy
conviction pertained to plaintiff's distribution and possession with intent to digri®dQP and
cocainen or aboutNovember 1987 See id.Ex. 1 (DC Board of Parole Guideline Prehearing
Assessment dated December 6, 2011) &tHe murdeiconviction was not the plaintiff's first —
hehad been “previously convicted of a Murder (Conspiracy After the [F]act) indP@eorge’s
County, Maryland[,] and sentenced to a term of 5 years” imprisoninieht.Ex. 2(Hearing
Summary dated &cember 12, 2011) at 3. In addition, plaintiff had been convicted of robbery in

1989. See id, Ex. 1 at 2.
D. Plaintiff's Parole Hearings

Plaintiff became eligible for parole dhe D.C. sentences on September 28, 2652id,
Ex.1 at 1, andik initial parole hearing took place on December 12, 2644 .id, Ex. 2 at 1. The

hearing examiner described the circumstances of the murder as follows:

2 Plaintiff denied any involvement in the Maryland murder itself, howetts claimed that another persdlied a
convenience store employdaring a robbery, informed plaintiff afterwards, “showed [plaintifi¢ gun and
money,” andgave plaintiff “several hundred dollars in cash, which was takenglthirobbery.”PI.’s Mot,, Ex. 2
(Hearing Summary dated December 12, 2011) at 3.



[Plaintifff had known the [Tyrone Ricardo Carringtorfpr
approximately 1 year, and . . . the victim waoaaine dealer . . . .
[According to plaintiff,hel only distributed PCP anfCarrington]
sold cocaine . . . [T]he incident stemmed from a dispute regarding
stolen drug proceeds. Specifically, [plaintiff] stated that
[Carrington]had entrusted him witf$25,000] to pay another drug
dealer. The drug dealer subsequently inforrf@arington] that
$5,000 was missing from the paif. [Plaintiff] denied stealing the
money. [Carrington] (who had a reputation for settling disputes
violently) confronted [plaintiff]l and demanded that [plaintiff] repay
the money. [Plaintiff] became fearful tH&arrington]was going

to murder him and decided to kill [Carrington] first . . . .

On the night ofhe murdefCarrington]. . . had been drinking at a
local night club with [plaintiff]. After leaving the clul€arrington
asked plaintiff] to accompany him to pick[] up some money.
[Carrington](who was driving a black [C]orvette) was accompanied
by [plantiffs co-defendant] who was in the passenger seat.
[Plaintiff] (who was driving another vehicle) followed the victim’'s
car. [Plaintiff] remained in his car, whil€arrington] entered a
residence and retrieved his mong@arrington]subsequently dree

to another location withplaintiff] following in another vehicle.
When [Carrington]pulled down a side street and summoned
[plaintiff] to his vehicle, [plaintifff became nervous. After he
walked over to[Carrington’s] vehicle he observed a gun on the
console. [Plaintiff] subsequently returned to his vehicle, retrieved
his weapon, and shot [Carrington] once in the head.

Id., Ex. 2 at 2.

“The hearing examiner confronted [plaintiff] with the version [of events] provide¢he
PresentencReport” poentially connecting plaintiff ta burglary andwo moremurderswhich

occurred shortly after Carrington’s murder:

[T]he ignition key to [Carrington’s] vehicle was missing and
following the murder[Carrington’s]residence was entered by an
unknown assailant who murdergdarrington’s] 13+year old son
and a 12year old boy[] who was a house guest. Drugs and money
were also stolen from the residence.



Id., Ex. 2 at 3. Plaintiff “emphatically denied any knowledge regarding who was invaltee i
murders 6the children, and testified that when he left the s¢eh€arrington’s murder]the

key was still in the ignition.”ld.

Plaintiff's total point scorewas 1 See id, Ex. 4 (Notice of Action dated JuP6, 2012).
Under the 1987 Regulations, plaintiff thus was presumptively eligible for parole. vdowree
hearing examiner deem@thintiff a more serious risk than the guidelines suggedtedEx. 2
at 4. She recommendd#tht parole be denied and that plaintiff serve another 36 months in

custody. Id., Ex. 2 at 4. The USPC concurred:

You have a total point score of [1] under the 1987 Board guidelines
for D.C. Code offenders. The guidelines indicate that parole should
be granted at this time. Howeverdaparture from the guidelines

is found warranted because the [USPC] fitiuse is a reasonable
probability that you would not obey the law if reledsand your
release would endanger the public safe§ou are a more serious
parole risk than shown by your point score because ofrgpetitive
violent criminal history suggests that you pose a serious risk to
public safety. Specifically, your current conviction entailed you
shooting a man in the heagtho you believed posed a threat to your
well being based upon his belief that you had stolen a large sum of
money (drug proceeds) from him. In addition you were previously
convicted of Accessory to Murder After the Fadtich involved the
robbery and murder of a convenience store employee.

The guidelines for the time to rehearing oate that your next
hearing should be scheduled within 12 months. A departure from
the guidelines is found warranted for the same reasons provided
above for denying parole.

Id., Ex. 4 (Notice of Action dated January 27, 20(E2hphasis added)

3 The January 27, 2012 Notice of Action incorrectly stated that plaintiffzg point score was. 2The USPC
corrected the error by making an adjustmehy for institutional program participation, resulting in a total point
score of 1.Pl.’s Mot., Ex. 4 Notice of Action dated July 26, 20L2
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In antidpation of plaintiff's parolaehearing, a reviewer considered the opinion of the
District of Columbia Court of Appeals, a copy of which had been placed in plaifitéf' and
identified “a number of contradictions with the decision and [plaintiff Sestents to the
[hearing examiner] at his initial hearing.” NotioeFiling Exhs. in Support of Defs.” Mot. to
Dismiss(“Notice”), ECF No. 17, Ex. 1 (DC Board of Parole Guideline Rehearing dated April 24,
2015) at 3* Generally, the contradictions idefigd bythe reviewer suggestedaintiff's

involvement in or knowledge of the murder of the two bdyse id, Ex. lat 34.

Plaintiff's parolerehearingook place on June 4, 2015, and ultimately the USPC denied
parole and continued the matter for rehearing in 2020 after plasifvice of60 additional
months in custody. Notice, Ex. 4 (Notice of Action dated July 7, P&l Again, the USPC
found plaintiff to be “a more serious parole risk than shown by [his] Grid Score [of zand]
mace an upward departure from the guidelines “for the same reasons identified otitteedfl
Action dated [January 12, 2012]Id., Ex. 4 atl. Further, the USPC referred to “the Appellate
Brief by the D.C. Court of Appeals [that] provide[d] substantial new evidence of aatmme
between the murder of Tyrone Ricardo Carrington and the murders of Carringfeyéar old
son and a 13-year old boy who was spending the night” at the apartment:

The connecting evidence includes the fact that the same gutoused
kill Carrington was used to kill the boys. It was a .45 caliber
weapon. Evidence reveals[] Carrington was shot two times in the
head, once from the driver’s side with a .45 caliber weapon, and
once from the passenger side {bg cedefendant] with a38 caliber
weapon. Atthe hearing, you admitted you were standing outside the
driver’'s door when you shot Carrington and your codefendant . . .
was seated in the passenger side of [Carrington’s] vehicle. Thus, the

[USPC] concludes you fired the shot from the .45 caliber weapon
from “the driver’'s side.” Evidence reveals that this was the same

4 None of the parties cites or submits a copthefDistrict of ColumbiaCourt of Appeals opinion. This Court
presumes that the parties are referringaa v. United State$31 A.2d 374 (D.C. 1993).
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weapon later used to murder the boys . . . some 45 minutes later. A
call was made to the [apartment] from Carrington’s mobile phone,
5 minutes after he was shatnd another call was made to the
[apartment] 3 minutes after that from your mobile phone. There was
no sign of forced entry into the [apartment] and all evidence suggests
that the key to the apartment was used to gain entry. The
Appellate Court fand the similarities in the [apartment killings] and
Carrington’s murder rendered highly likely the possibility that they
were committed by the same person or persons. Drugs, money, and
a 9Imm firearm were stolen from the . . . apartment, which also
increases the likelihood that the person or persons who committed
the crime would have tfhave]had knowledge of where the drugs,
money, and gun were located within the apartment .
Furthermore, the same 9mm firearm (stolen from the . . . apartment
on the night of the murders) was found one week latfhencc
defendaris] possession, as the two of you were sitting in your truck.
The [USPC] finds this new substantial evidence greatly increases
the likelihood that you either participated in the muradrdhe two

boys, you were there, and/or you knew about it and, thereafter, aided
and abetted the actual killer. This adds a significant new risk
element that was not considered at your previous hearing and which
is not adequately captured in your Grid &co

Id., Ex. 4at 1-2.

Il. DISCUSSION

Defendants move to dismiss the complaet generallyjylem. of P. & A. in Support of
Defs.” Mot. to Dismiss (Defs.” Mem.”)at 610, and the Coutteats thenotion as one under
Federal Rule of Civil Procedure 12(b)(6). Ordinarily, if the Coglfeson materials outside the
pleadingsijt convertsthe motionto one for summary judgmeneeFed. R. Civ. P. 12(d)Here,
plaintiff's complaint sets forth sfew factual allegations that the Court necessaeiligs on
exhibitsto which plaintiff refers in his complaint and on otkghibits submitted bthe parties.

The Courtdeclines to convedefendants’ motioto a summary judgment motidsimply

5 Plaintiff demanded “$8,000,000 in damages and injunctive relief of refleameprison,” Compl. at 4,ral
subsequently withdrew these demarsggPl.’s Opp’n at 2. Accordingly, the Court declines to address defendants’
argumerd that sovereign immunity bars plaintiff's claim for damagegDefs.” Mem. at 67, and that plaintiff's

sole remedy for releasmom custody is through a petition for a writ of habeas corpers,d at 911.
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becausét refers to materials outside the pleadingbere, as here, the materials are attached to
the parties’ motions, “are referred to in the complaint, and are central toffflgijntlaims”

Krooth & Altman v. N. Am. Life Assur. Ca34 F. Supp. 2d 96, 99 (D.D.C. 20048ePension
Ben. Guar. Corp. v. White Consol. Indus., ]88 F.2d 1192, 1196 (3d Cir. 1993) (holding that
“a court may consider an undisputedly authentic document that a defendant aatnesabit

to a motion to dismiss if theahtiff' s claims are based on the document”)

A plaintiff's complaint need only provide a “short and plain statement df ¢tasn
showing that [he] is entitled to relief,” Fed. R. Civ. P. 8(a)(2), that “givéis]defendant fair
notice of what the . . . claim is and the grounds upon which it reBtscKson v. Parduss51
U.S. 89, 93 (2007) (per curiam) (quotiBgll Atl. Corp. v. Twomb|y650 U.S. 544, 555 (2007)).
“A Rule 12(b)(6)motion tests the legal sufficiency of a complaint[Btowning v. Clinton292
F.3d 235, 242 (D.C. Cir. 2002). To survive a motion to dismiss under Rule 12(b)(6), “a
complaint must contain sufficient factual matter, accepted as true, to ‘sfaiedo relief that is
plausible on its face.”Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiigrombly 550 U.S.
at 570). In other words, it “must ‘plead] ] factual content that allows the courtwotldea
reasonable inference that the defendant is liable for the misconduct allegatich Boggs LLP
v. Chevron Corp 683 F.3d 397, 403 (D.C. Cir. 2012) (citilggpal, 556 U.S. at 678)). “[W]here
the wellpleaded facts do not permit the court to infer more than the mere possibility of
misconduct, the complaint has allegethut it has not shows that the pleader is entitled to
relief.” Igbal, 556 U.S. at 679 (quoting Fed. R. Civ. P. 8(a)(2)) (brackets and internal quotation

marks removed).

Plaintiff brings this action against the USPC’s Chair and its Commissio8ee€ompl.

at 1. He alleges that defendants “applied [the USPC’s] own guidelingsasiatesm violation
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of the Ex Post Facto Clause of the U.S. Constitutioh, andrendered an “arbitrary and
capricious” decisiond. at 2, based on alleged conduct outside of the record beforddhem
which he has not been charged or convicted,id at 23. Further,plaintiff faults defendants
for having departed from the guidelinessed “on the same factors that went into formulating
the [salient factor scoréj the first place,’id. at 2, and “on punitive considerationg]’ at 3.
Lastly, plaintiff contends, the denial of pardieflects an abuse of discretion” by continuing hi
“confinement beyond the guidelines without the statutorily required good cddsePlaintiff
asks this Court to “enter an injunction against the USPC to stop it from using itumefirges

and practices contrary to District of Columbia law[I{f. at4.

A. Ex Post Fact€laim

The United States Constitution prohibits any State from passing an “ex godtdac”
U.S. Const. art. 1, 8 9, cl.3. The clause “is aimed at laws that ‘retroactivelthel@efinition of
crimes or increase the punishment for criminal act€&l. Dep't of Corr. v. Morales514 U.S.
499, 504 (1995) (quotinGollins v. Youngbload497 U.S. 31, 43 (1990)). “Retroactive changes
in laws governing parole of prisoners, in some instances, may be violative ofeibéept.
Garner v. Jonesb29 U.S. 244, 250 (2000YUnderGarner, a retroactively applied parole or
reparole regulation or guideline violates the Ex Post Facto Clauseriédites a significant risk
of prolonging [an inmat&] incarceration.” Fletcher v. Reilly433 F.3d 867, 877 (D.C. Cir.
2006) (quotingsarner, 529 U.S. at 251). Defendants move to dismiss on the ground that his
complaint fails to state a prima fa@g post factaelaim. SeeDefs.” Mem. at 78. They argue
that plaintiff “has not made any particularized allegations owstgs,” such as a showing “that
he is at risk of suffering enhanced punishment due to the USPC'’s retroactivetiapptita law

or regulation.”Id. at 8. The Court concurs.
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Here,plaintiff hints at, but does not articulate, a claim that defendartgedbthe ex post
facto clause by retroactiveippling thewrong set of parole guideline§eeCompl. at 1
(referring to the USPC’s “own guidelines and practices”); Pl.’s ReplyefdMot. to Dismiss,
ECF No.11(“Pl.’s Opp’n”) at 7-8 (discussing “Federal Guidelines”). Notwithstanding
plaintiff's purported reliance oBellmon where the retroactive application of the USPC’s 2000
Guidelines may give rise to an ex post facto claee generally idat87-89 (discussing
differences between the 2000 Guidelines and the 1987 Regulatienglgim bears no
resemblance to that of tis=limonplaintiffs. There is nothing in the record of this case to
support the notion that defendants applied @arple gudelinesother than the 1987 Regulations,
which plaintiff himself demands be applied to hi®eg e.g.,Pl.’'s Opp’'n at 7-8. Rather,
plaintiff objects to the resuttefendants reached based on their application of the 1987
Regulations, particularly the ward departure, upotheirfindingsof a reasonable probability
that plaintiff would not obey the law fharoled and that his release would endanger public safety.
Denial of paroldor these reasons permissible under the 1987 RegulatioBgePhillips, 616
F.3d at 582Wellington v. FulwoodNo. 12-0209, 2013 WL 140254, at *3 (D.D.C. Jan. 11,

2013). Plaintiff's ex post facto claim is meritless, and therefore it will be denied.

B. Double Countin@laim

Plaintiff deems it “impermissible for the [USP@] base a decision . . . to deny parole on
the same factors that went into formulating the guidelines in the first place.” Cair@plThe
Court understands this contention as a “double counting” clditatthe USPC lises the same
criteria to establish both the parole guidelines and to justify a depadarehose guidelines.”
Kingsbury v. Fulwood902 F. Supp. 2d 51, 59 (D.D.C. 2012) (quofdejong v. SnydemNo.

5:07-HC-2195, 2008 WL 4510583, at *6 (E.D.N.C. Sept. 29, 2008)).
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Plaintiff's prior criminal convictionsnecessarilyarereflected in his salient factor score
and in assessing points for the type of risk plaintiff poses, defendants nég¢ssainto
account the violence attendant to and weapon ims€drrington’s murder. However, in
deciding that plaintiff is not suitable for parole despite his total point sdefendants reliedn
thenatureof plaintiff's criminal conduct.Here, plaintiffs second murder conviction came about
when he and hiso-defendant in a coordinated fashion shot Carrington in the head. Information
set forthin plaintiff's presentence report and in a published District of Columbia Court of
Appeals decisionffer adequate reasoms suspect plaintiff's involvement in theys’ murders.
The USPC is free to considelaintiff’s criminal conduct, even if the conduct has not resulted in
criminal charges or conviction of an actual cringeeU. S. ex rel. Goldberg v. Warden,
Allenwood Fed. Prison Camp, Montgomery,, 22 F.2d 60, 65 (3d Cir. 198@Inding that
dismissal of criminal charges with prejudiaoés not prevent consideration of that conduct by
the Parole Commission in weighing all the factors bearing on the rmdittive offense and the
prisoners character as wé&); Christopher v. U.S. Bd. of Pargl&89 F.2d 924, 932 (7th Cir.
1978) (approving Parole Board’s use of “hearsay information of criminal &siviot supported
by convictions since it is “not limited to consideration of formally adjudicated crimes in
determinng the likelihood of a prisonex’success, if released on paroleBi)literi v. U.S. Bd. of
Parole 541 F.2d 938, 944 (2d Cir. 197@|T]he Parole Board, which is concernedh all
facets of a prisoner’s character, malgeand behavior, is,fartiori, certainly entitled to be fully
advised of the contents of the presentence report and to use it in giving an offenseratingr
and for such other purposes that it finds necessary and gyomilarly, defendants maely
on this information in reaching a decision to depart upward from the rehearingrgsdslich

that plaintiffwill serve an additional 60 months, rather than the customary 12 months, before his
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next rehearing Cf. Hall v. Henderson672 A.2d 1047, 1056 (D.C. 199@xtendng time to
rehearing based on unusual cruelty to victim). Defendants’ departure from the Hp#itiBes,
both to deny parole and separately to depart from the rehearing guidelines, is not double

counting.

C. Due Process Claim

Plaintiff contends that the USPC’s decision to deny parole is arbitrary pridi@as
because the USPC relied on information that was not in the record befSe=@ompl. at 2-3.

The Qurt treats this claim as one alleging a violation of due process.

“In the context of parole, [the Supreme Court Heedl that the procedures required are
minimal.” Swarthout v. Cooké&62 U.S. 216, 220 (2011). Generally, the prisoner must be
“allowed an opportunity to be heard and was provided a statement of thesredyoparole was
denied! Id. (citing Greenholtas. Inmates of Nebraska Penal & Corr. Complé42 U.S. 1, 16
(1979). The D.C. Circuit has found that a parole revocation decigahér totally lacking in
evidentiary support or . so irratioral as b be fundamentally unfair . . . indeed would violate
due proces8 Duckett v. Quick282 F.3d 844, 847 (D.C. Cir. 2002)tations omitted) If the
court were to apply this standard in the context of a parole release decision hascoidrt in
Gambrel v. Fulwood 950 F. Supp. 2d 109, 117 (D.D.C. 20%8j,d, 612 F. App'x 3 (D.C. Cir.

2015),plaintiff's due process clairfails.

Plaintiff proceeds as if he is entitled to parglet“parole is neverrequired[even if the
USPC]determines that the necessary prerequisites exisliis v. District of Columbia84 F.3d
1413, 1420 (D.C. Cir. 1996) (quotimygl. of Pardons v. Aller82 U.S. 369, 376 (1987))
(emphasis in original)Defendants are naibliged to “render a decisidrased on a strict

application of the system set forth in the 1987 RegulatioBaifey v. Fulwood793 F.3d 127,
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132 (D.C. Cir. 2015fciting McRae v. Hymar667 A.2d 1356 (D.C. 1995)ert. deniedsub

nom. Bailey v. SmooNo. 15-1217, 2016 WL 1242951 (U.S. Oct. 6, 2016). Rather, they need
only comply with the governing statute by determining whether plaintiff caa dnd remain at
liberty without violating the law such that release would be compatible with tiferevef

society.” Id. (citingMcRag 667 A.2d at 1361eeD.C. Code § 24-404(a)Defendants have

answered the question in the negative.
[1l. CONCLUSION

Plaintiff's complaint fails to state claims upon which relief can be granted and

accordingly, Defendants’ Motion to Dismiss will be grantésh Order is issued separately.

/sl
RUDOLPH CONTRERAS
United States District Judge

DATE: October 31, 2016
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