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OGOQTCPFWO QRKPKQP

Qp Lcpwct{ 37. 4238. rnckpvkhh Ecuucpftc O0 Ogpqmgp. yjq jcu hkngf c ecug cickpuv vjg

Wpkvgf Uvcvgu Qhhkeg qh Rgtuqppgn Ocpcigogpv *ÐQROÑ+ kp vjku eqwtv rtgxkqwun{. Co0 Eqorn0

]Pq0 3<25/ex/23997. Fmv0 % :_ *tghgttgf vq kp vjku qrkpkqp cu ÐMenoken I Eqorn0Ñ+. hkngf vyq oqtg

ncyuwkvu rtqeggfkpi pro se< qpg cickpuv QRO cpf vjg Uqekcn Ugewtkv{ Cfokpkuvtcvkqp *ÐUUCÑ+.

cpf vjg qvjgt cickpuv QRO cpf vjg Wpkvgf Uvcvgu Fgrctvogpv qh Jgcnvj cpf Jwocp Ugtxkegu

*ÐJJUÑ+0 Kp qpg ecug. rnckpvkhh cnngigu vjcv QRO cpf UUC xkqncvgf Vkvng XKK qh vjg Ekxkn Tkijvu

Cev qh 3;86. 64 W0U0E0 ¸ 4222g et seq0 *ÐVkvng XKKÑ+. d{ tgvcnkcvkpi cickpuv jgt dgecwug ujg gpicigf

kp rtqvgevgf cevkxkv{0 Co0 Eqorn0 ]Pq0 3<38/ex/22:6. Fmv0 % ;_ *ÐMenoken IIEqorn0Ñ+ ̨ 30 Kp

vjg ugeqpf ecug. ujg cnngigu vjcv QRO cpf JJU xkqncvgf Vkvng XKK d{ fkuetkokpcvkpi cickpuv jgt

dcugf qp jgt tceg. cpf tgvcnkcvkpi cickpuv jgt dgecwug ujg gpicigf kp rtqvgevgf cevkxkv{0 Co0

3 RnckpvkhhÓu eqornckpvu pcogf hqtogt Cevkpi Fktgevqt qh vjg Wpkvgf Uvcvgu Qhhkeg qh
Rgtuqppgn Ocpcigogpv. Dgvj Eqdgtv0 Rwtuwcpv vq Hgfgtcn Twng qh Ekxkn Rtqegfwtg 47*f+. vjg Eqwtv
cwvqocvkecnn{ uwduvkvwvgu jgt uweeguuqt cu fghgpfcpv0
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Eqorn0 ]Pq0 3<38/ex/22:5. Fmv0 % :_ *ÐMenoken III Eqorn0Ñ+ ̨ 30 RnckpvkhhÓu enckou cnn ctkug qwv

qh jgt cvvgorv vq dgeqog cp Cfokpkuvtcvkxg Ncy Lwfig *ÐCNLÑ+0

Qp Qevqdgt 33. 4238. fghgpfcpvu hkngf c eqpuqnkfcvgf oqvkqp vq fkuokuu rnckpvkhhÓu

eqornckpvu wpfgt Hgfgtcn Twng qh Ekxkn Rtqegfwtg 34*d+*8+. ctiwkpi vjcv< *3+ rnckpvkhhÓu enckou kp

Menoken IIctg dcttgf wpfgt vjg fqevtkpgu qh res judicatacpf kuuwg rtgenwukqp. cpf *4+ rnckpvkhh

jcu hckngf vq cnngig uwhhkekgpv hcevu kp Menoken IIIvq uvcvg enckou qh fkuetkokpcvkqp cpf tgvcnkcvkqp0

Fghu0Ó Oqv0 vq Fkuokuu ]Pq0 3<38/ex/22:6. Fmv0 % 33_ *ÐFghu0Ó Oqv0Ñ+= Ogo0 qh R0 ( C0 kp Uwrr0

qh Fghu0Ó Oqv0 ]Pq0 3<38/ex/22:6. Fmv0 % 33/3_ *ÐFghu0Ó Ogo0Ñ+= Fghu0Ó Oqv0 ]Pq0 3<38/ex/22:5.

Fmv0 % 32_= Fghu0Ó Ogo0 ]Pq0 3<38/ex/22:5. Fmv0 % 32/3_0 Qp Qevqdgt 53. 4238. rnckpvkhh qrrqugf

fghgpfcpvuÓ oqvkqp. Rn0Óu EqpuqnkfcvgfOgo0 kp Qrr0 vq Fghu0Ó Oqv0 ]Pq0 3<38/ex/22:6. Fmv0 % 36_

*ÐRn0Óu Qrr0Ñ+= Rn0Óu Qrr0 ]Pq0 3<38/ex/22:5. Fmv0 % 35_. cpf fghgpfcpvu jcxg tgrnkgf0 Fghu0Ó

Tgrn{ kp Uwrr0 qh Fghu0Ó Oqv0 ]Pq0 3<38/ex/22:6. Fmv0 % 37_ *ÐFghu0Ó Tgrn{Ñ+= Fghu0Ó Tgrn{ ]Pq0

3<38/ex/22:5. Fmv0 % 36_0

Chvgt eqpukfgtkpi vjg rctvkguÓ uwdokuukqpu. vjg Eqwtv yknn itcpv fghgpfcpvuÓ oqvkqp vq

fkuokuu rnckpvkhhÓu tgvcnkcvkqp encko cickpuv QRO cpf UUC kp Menoken IIdgecwug kv ku rtgenwfgf

wpfgt vjg fqevtkpgu qh res judicatacpf kuuwg rtgenwukqp0 Vjg Eqwtv yknn cnuq itcpv fghgpfcpvÓu

oqvkqp vq fkuokuu rnckpvkhhÓu tgvcnkcvkqp encko cickpuv JJU. dwv kv yknn fgp{ vjg oqvkqp vq fkuokuu

rnckpvkhhÓu encko qh tgvcnkcvkqp cickpuv QRO cpf rnckpvkhhÓu encko qh fkuetkokpcvkqp cickpuv QRO

cpf JJU kp Menoken III0

DCEMITQWPF

K0 Hcevwcn Dcemitqwpf

Rnckpvkhh ku cp Chtkecp Cogtkecp hgocng nkxkpi kpYcujkpivqp. F0E0. yjq jcu dggp crrn{kpi

hqt cp CNL rqukvkqp ukpeg 3;;50 Menoken IIIEqorn0 ̨ 60 Vjg CNL crrnkecvkqp rtqeguu kpenwfgu c
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eqorgvkvkxg gzcokpcvkqp cfokpkuvgtgf d{ QRO. vjg tguwnvu qh yjkej ctg vjgp wugf d{ cigpekgu

uggmkpi vq jktg CNLu0 See id.̨ ̨ 38. 530

QRO jcu gzenwukxg eqpvtqn qxgt vjg rtqeguu wugf vq tghgt crrnkecpvu vq dg eqpukfgtgf hqt

CNL rqukvkqpu0 Menoken IIIEqorn0 ̨ 70 QRO ockpvckpu cp ÐCNL TgikuvgtÑ vjcv tcpmu crrnkecpvu

kp fguegpfkpi qtfgt dcugf qp vjgkt gzcokpcvkqp ueqtgu0 Id. ̨ 380 Wrqp tgswguv. QRO rtqxkfgu

Ðegtvkhkecvgu qh gnkikdnguÑ vq cigpekgu nqqmkpi vq jktg CNLu0 Id. ̨ 530 Vjgug egtvkhkecvgu eqpvckp

pcogu qh crrnkecpvu dcugf qp vjgkt CNL gzcokpcvkqp ueqtg tcpmkpi cpf vjgkt igqitcrjke

cxckncdknkv{. cpf vjg{ wuwcnn{ nkuv cv ngcuv vjtgg crrnkecpvu hqt gcej xcecpe{ cp cigpe{ ku uggmkpi vq

hknn0 Id. ̨̨ 54Î550

Kp 3;;5. rnckpvkhh vqqm vjg CNL gzcokpcvkqp cfokpkuvgtgf d{ QRO0 Menoken IIEqorn0 ̨ 60

QRO vjgp etgcvgf cp CNL Tgikuvgt wukpi vjg ueqtgu qh crrnkecpvu yjq jcf eqorngvgf vjg 3;;5

CNL gzcokpcvkqp. cpf vjcv CNL Tgikuvgt ycu wugf hqt vjg pgzv hqwtvggp {gctu wpvkn kv ycu tgrncegf

kp 4229 dcugf qp vjg tguwnvu qh c pgy gzcokpcvkqp0 Id. ̨̨ 38. 440

Kp Octej 4223. QRO kuuwgf c egtvkhkecvg vq UUC eqpvckpkpi vjg pcogu qh gnkikdng

ecpfkfcvgu hqt CNL rqukvkqpu vjcv UUCycu uggmkpi vq hknn0 Menoken IIEqorn0 ̨ 580 Vjg egtvkhkecvg

ycu dcugf qp vjg 3;;5 tcpmkpiu0 Id. ̨ 440 UUC vjgp wugf vjku egtvkhkecvg vq ocmg CNL ugngevkqpu

kp Crtkn 4223. cpf eqoowpkecvgf qhhgtu vq ugngevggu kp Ugrvgodgt 42230 Id. ̨ 760 RnckpvkhhÓu pcog

ycu pqv qp vjg egtvkhkecvg hqt eqpukfgtcvkqp0 See id.̨ 5;0

Kp 4227. QRO eqorkngf hqwt egtvkhkecvgu qh gnkikdngu hqt JJU. yjkej ycu uggmkpi vq jktg c

vqvcn qh hkhv{ CNLu hqt cuukipogpv vq hqwt nqecvkqpu0 Menoken IIIEqorn0 ̨ 5:0 Kpuvgcf qh kuuwkpi

qpg egtvkhkecvg ykvj rqvgpvkcn CNL ecpfkfcvgu. yjkej rnckpvkhh fguetkdgu cu vjg v{rkecn ogvjqf. QRO

icxg JJU Ðhqwt uocnn CNL egtvkhkecvguÑ Î qpg hqt gcej igqitcrjke nqecvkqp0 Id. ̨̨ 66. 680 Gcej

egtvkhkecvg nkuvgf ecpfkfcvgu kp qtfgt qh vjgkt CNL gzcokpcvkqp ueqtgu cpf vjgkt igqitcrjke



6

cxckncdknkv{0 Id. ̨ 540 Gxgp vjqwij rnckpvkhh jcf kpfkecvgf vjcv ujg ycu cxckncdng hqt cnn hqwt qh vjg

igqitcrjke nqecvkqpu kpxqnxgf. jgt pcog ycu pqv qp cp{ qh vjg egtvkhkecvgu0 See id. ̨̨ 5:. 6;0

Rnckpvkhh enckou vjcv jcf vjg Ðpqtocn rtcevkegÑ dggp wugf. jgt pcog yqwnf jcxg dggp kpenwfgf qp

vjg ukping nctig egtvkhkecvg hqt CNL eqpukfgtcvkqp dgecwug vjcv nkuv yqwnf jcxg kpenwfgf cv ngcuv 372

CNL ecpfkfcvgu0 Id. ̨ 6704

KK0 Tgncvgf Ecugu

Rnckpvkhh jcu uwgf QRO dghqtg0 Ujg hkngf c eqornckpv ykvj vjg Gswcn Gornq{ogpv

Qrrqtvwpkv{ Eqookuukqp *ÐGGQEÑ+ kp 3;;6. cpf vjgp dtqwijv cp cevkqp kp vjg W0U0 Fkuvtkev Eqwtv

hqt vjg Fkuvtkev qh Eqnwodkc kp 42250 Dqvj rtqeggfkpiu jcxg dggp tguqnxgf0

C0 Menoken v. OPM. GGQE Pq0 322/;7/9866Z *ÐGGQE CevkqpÑ+

Chvgt rnckpvkhh vqqm vjg CNL gzcokpcvkqp kp 3;;5. ujg hkngf c hqtocn ejctig ykvj vjg GGQE

cickpuv QRO kp Oc{ qh 3;;60 SeeGz0 3 vq Fghu0Ó Oqv0 ]Pq0 3<38/ex/22:6. Fmv0 % 33/4_ *ÐGGQE

QtfgtÑ+ cv 3= see alsoMenoken v. Whipple. 827 H0 Uwrr0 4f 36:. 372 *F0F0E0 422;+ *fguetkdkpi

vjg rtqegfwtcn jkuvqt{ qh rnckpvkhhÓu ecug+0 Rnckpvkhh cnngigf vjcv vjg CNL gzcokpcvkqp cpf ugngevkqp

rtqeguu xkqncvgf Vkvng XKK d{ fkuetkokpcvkpi cickpuv Chtkecp Cogtkecp cpf hgocng crrnkecpvu

vjtqwij kvu fgukip cpf korngogpvcvkqp0 GGQE Qtfgt cv 50 Urgekhkecnn{. rnckpvkhh enckogf vjcv

ugxgtcn qh vjg gzcokpcvkqp eqorqpgpvu.5 kpenwfkpi ocp{ qh vjg Uwrrngogpvcn Swcnkhkecvkqp

Uvcvgogpv *ÐUSUÑ+ dgpejoctmu wugf vq cyctf rqkpvu vq gzco vcmgtu. jcf c fkurctcvg korcev qp

Chtkecp Cogtkecp cpf hgocng crrnkecpvu0 Id. cv 3Î4. 6;0

4 Vjg Eqwtv owuv vcmg rnckpvkhhÓu cnngicvkqp cu vtwg qp kvu hceg. dwv pqvgu vjcv kv fqgu pqv mpqy
kh rnckpvkhh yqwnf jcxg kp hcev dggp nkuvgf kp vjg vqr 372 CNL ecpfkfcvgu0

5 Vjg CNL gzcokpcvkqp jcu hqwt eqorqpgpvu< *3+ vjg Uwrrngogpvcn Swcnkhkecvkqpu Uvcvgogpv
*ÐUSUÑ+= *4+ vjg Rgtuqpcn Tghgtgpeg Kpswkt{ *ÐRTKÑ+= *5+ vjg Ytkvvgp Fgoqpuvtcvkqp *ÐYFÑ+= cpf
*6+ vjg Rcpgn Tgxkgy *ÐRTÑ+0 GGQE Qtfgt cv 6Î70
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Qp Pqxgodgt ;. 4222. vjg Cfokpkuvtcvkxg Lwfig rtgukfkpi qxgt vjg ecug hqwpf vjcv vjg

Ðrctvpgt dgpejoctmÑ wugf kp vjg USU rqtvkqp qh vjg CNL gzcokpcvkqp xkqncvgf Vkvng XKK0 GGQE

Qtfgt cv 750 Vjku eqorqpgpv. yjkej cyctfgf rqkpvu vq crrnkecpvu yjq ygtg rctvpgtu cv nctig ncy

hktou. ycu hqwpf vq etgcvg cp Ðcfxgtug korcev qp vjg dcuku qh tceg0Ñ Id. cv 720 Vjg tgockpfgt qh

rnckpvkhhÓu fkuetkokpcvkqp enckou ygtg tglgevgf d{ vjg Cfokpkuvtcvkxg Lwfig0 Id. cv 830 Vjg

Cfokpkuvtcvkxg Lwfig qtfgtgf QRO vq Ðegcug wug qh vjcv dgpejoctmÑ cpf vq uvqr tgn{kpi qp kv

fwtkpi vjg CNL jktkpi rtqeguu0 Id0 QRO ycu tgswktgf vq tgxkgy vjg ueqtgu qh cnn crrnkecpvu qp vjg

3;;5 CNL Tgikuvgt. cflwuv vjgkt ueqtgu cpf tcpmkpiu kh vjg{ jcf dggp chhgevgf. cpf pqvkh{ cigpekgu

wukpi vjg 3;;5 CNL Tgikuvgt qh vjg fkuetkokpcvqt{ dgpejoctm cpf vjg GGQE Qtfgt0 Menoken III

Eqorn0 ̨̨ 39Î3;. 430

Kp Cwiwuv cpf Ugrvgodgt 4223. rnckpvkhh hkngf vyq crrgcnu ykvj vjg GGQE. cnngikpi vjcv

QRO jcf hckngf vq eqorn{ ykvj vjg GGQEÓu Qtfgt cpf vjcv vjg Cfokpkuvtcvkxg Lwfig jcf

gttqpgqwun{ tglgevgf jgt qvjgt enckou0 SeeFghu0Ó Ogo0 cv 6= Whipple. 827 H0 Uwrr0 4f cv 3730

Vjg GGQE tglgevgf vjg crrgcnu kp Oc{ 42250 Fghu0Ó Ogo0 cv 6= Whipple. 827 H0 Uwrr0 4f cv 3730

Rnckpvkhh vjgp uqwijv tgeqpukfgtcvkqp qh vjg GGQEÓu Oc{ 4225 fgekukqp. dwv dgecwug ujg hkngf c

ekxkn cevkqp kp vjg W0U0 Fkuvtkev Eqwtv hqt vjg Fkuvtkev qh Eqnwodkc cnuq cnngikpi vjcv QRO jcf pqv

rtqrgtn{ korngogpvgf vjg GGQEÓu Qtfgt. vjg GGQE fkuokuugf vjg tgswguv hqt tgeqpukfgtcvkqp0

Fghu0Ó Ogo0 cv 70

D0 Menoken v. Whipple. 827 H0 Uwrr0 4f 36: *F0F0E0 422;+ *ÐMenoken IÑ+

Kp Cwiwuv 4225. rnckpvkhh dtqwijv cp cevkqp kp vjg W0U0 Fkuvtkev Eqwtv hqt vjg Fkuvtkev qh

Eqnwodkc. cnngikpi vjcv QRO ycu kp Ðyknnhwn xkqncvkqpÑ qh vjg GGQE Qtfgt cpf vjcv QROÓu

cfokpkuvtcvkqp qh vjg CNL ugngevkqp rtqeguu wpncyhwnn{ fkuetkokpcvgf cickpuv Chtkecp Cogtkecp

cpf hgocng crrnkecpvu kp xkqncvkqp qh Vkvng XKK wpfgt vjg vjgqtkgu qh fkurctcvg korcev cpf fkurctcvg
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vtgcvogpv0 Menoken IEqorn0 ̨̨ 3Î5= Whipple. 827 H0 Uwrr0 4f cv 373Î740 Kp Octej 422;. vjg

eqwtv itcpvgf uwooct{ lwfiogpv hqt QRO qp cnn eqwpvu0 Whipple. 827 H0 Uwrr0 4f cv 3780 Vjg

eqwtv jgnf vjcv QRO ycu kp eqornkcpeg ykvj vjg GGQE Qtfgt vq gnkokpcvg vjg rctvpgt dgpejoctm

eqorqpgpv htqo vjg CNL gzcokpcvkqp. cpf vjcv vjgtg ycu kpuwhhkekgpv gxkfgpeg qh fkuetkokpcvkqp

vq uwrrqtv vjg fkurctcvg korcev cpf fkurctcvg vtgcvogpv enckou vq uwtxkxg uwooct{ lwfiogpv0 Id.

cv 3740

E0 Menoken v. Cobert, et al.. Pq0 3<38/ex/222:6 *F0F0E0 4238+ *ÐMenoken IIÑ+

Qp Lcpwct{ 37. 4238. rnckpvkhh hkngf vyq eqornckpvu ykvj vjku Eqwtv. cpf ujg hkngf cp

cogpfgf eqornckpv kp gcej ecug qp Cwiwuv 45. 42380 Menoken IIEqorn0= Menoken IIIEqorn0

Vjg hktuv. Menoken v. Cobert, et al.. Pq0 3<38/ex/22:6. cuugtvu Vkvng XKK tgvcnkcvkqp enckou cickpuv

QRO cpf UUC0 Menoken IIEqorn0 ̨ 30 Rnckpvkhh cnngigu vjcv kp Octej 4223. QRO cpf UUC

ocpkrwncvgf vjg CNL ugngevkqp rtqeguu vq fgp{ rnckpvkhh eqpukfgtcvkqp hqt cp CNL rqukvkqp dgecwug

ujg ycu c rctv{ kp vjg 3;;6 GGQE Cevkqp0 See id.̨ ̨ 62Î63. 77= see also id.cv 330 Urgekhkecnn{.

rnckpvkhh enckou vjcv ÐQRO ycu fgvgtokpgf vq fq yjcvgxgt pgeguuct{ vq gpuwtg vjcv ]r_nckpvkhh

yqwnf pqv dgpghkv htqo jgt uweeguuÑ kp vjg GGQE Cevkqp cpf vjcv UUC ycu c Ðyknnkpi cpf nkmg/

okpfgf rctvpgt0Ñ Id. ̨̨ 62Î630

F0 Menoken v. Cobert, et al.. Pq0 3<38/ex/222:5 *F0F0E0 4238+ *ÐMenoken IIIÑ+

Kp vjg ugeqpf cevkqp hkngf qp Lcpwct{ 37. 4238. Menoken v. Cobert, et al.. Pq0 3<38/ex/

22:5. rnckpvkhh dtkpiu Vkvng XKK fkuetkokpcvkqp cpf tgvcnkcvkqp enckou cickpuv QRO cpf JJU0

Menoken IIIEqorn0 ̨ 30 Rnckpvkhh cnngigu vjcv dgecwug ujg ycu c rctv{ kp vjg 3;;6 GGQE Cevkqp.

QRO cpf JJU tgvcnkcvgf cickpuv jgt kp 4227 d{ fgxkcvkpi htqo vjg pqtocn ugngevkqp rtqeguu kp

etgcvkpi Ðhqwt uocnn CNL egtvkhkecvguÑ kpuvgcf qh qpg nctig egtvkhkecvg ykvj cv ngcuv 372 CNL

ecpfkfcvg pcogu0 Id. ̨̨ 64. 66Î6;0 Rnckpvkhh enckou vjcv ujg yqwnf jcxg dggp eqpukfgtgf hqt vjg
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CNL rqukvkqp kh fghgpfcpvu jcf wugf vjg Ðpqtocn rtcevkegÑ qh c ukping nkuv0 Id. ̨ 670 Rnckpvkhh cnuq

dtkpiu c fkuetkokpcvkqp encko wpfgt c fkurctcvg korcev vjgqt{. cnngikpi vjcv vjg cnngigf fgxkcvkqp

htqo vjg pqtocn ugngevkqp rtqeguu Ðjcf vjg tgukfwcn ghhgev qh fgrtkxkpi ]rnckpvkhh_ cpf qvjgt Chtkecp

Cogtkecp CNL crrnkecpvu qh vjgkt tkijv vq dg eqpukfgtgf hqt CNL rqukvkqpu0Ñ Id. cv :Î;0

UVCPFCTF QH TGXKGY

ÐVq uwtxkxg c ]Twng 34*d+*8+_ oqvkqp vq fkuokuu. c eqornckpv owuv eqpvckp uwhhkekgpv hcevwcn

ocvvgt. ceegrvgf cu vtwg. vq Òuvcvg c encko vq tgnkgh vjcv ku rncwukdng qp kvu hceg0ÓÑ Ashcroft v. Iqbal.

778 W0U0 884. 89: *422;+. swqvkpi Bell Atl. Corp. v. Twombly. 772 W0U0 766. 792 *4229+0 Kp Iqbal.

vjg Uwrtgog Eqwtv tgkvgtcvgf vjg vyq rtkpekrngu wpfgtn{kpi kvu fgekukqp kp Twombly< ÐHktuv. vjg

vgpgv vjcv c eqwtv owuv ceegrv cu vtwg cnn qh vjg cnngicvkqpu eqpvckpgf kp c eqornckpv ku kpcrrnkecdng

vq ngicn eqpenwukqpu.Ñ cpf Ð]u_geqpf. qpn{ c eqornckpv vjcv uvcvgu c rncwukdng encko hqt tgnkgh

uwtxkxgu c oqvkqp vq fkuokuu0Ñ Id. cv 89:Î9;0

C encko ku hcekcnn{ rncwukdng yjgp vjg rngcfgf hcevwcn eqpvgpv Ðcnnqyu vjg eqwtv vq ftcy vjg

tgcuqpcdng kphgtgpeg vjcv vjg fghgpfcpv ku nkcdng hqt vjg okueqpfwev cnngigf0Ñ Id. cv 89:. ekvkpi

Twombly. 772 W0U0 cv 7780 ÐVjg rncwukdknkv{ uvcpfctf ku pqv cmkp vq c Òrtqdcdknkv{ tgswktgogpv.Ó

dwv kv cumu hqt oqtg vjcp c ujggt rquukdknkv{ vjcv c fghgpfcpv jcu cevgf wpncyhwnn{0Ñ Id.. swqvkpi

Twombly. 772 W0U0 cv 7780 C rngcfkpi owuv qhhgt oqtg vjcp Ðncdgnu cpf eqpenwukqpuÑ qt c

Ðhqtowncke tgekvcvkqp qh vjg gngogpvu qh c ecwug qh cevkqp.Ñ id.. swqvkpi Twombly. 772 W0U0 cv 777.

cpf Ð]v_jtgcfdctg tgekvcnu qh vjg gngogpvu qh c ecwug qh cevkqp. uwrrqtvgf d{ ogtg eqpenwuqt{

uvcvgogpvu. fq pqv uwhhkeg0Ñ Id.. ekvkpi Twombly. 772 W0U0 cv 7770

Yjgp eqpukfgtkpi c oqvkqp vq fkuokuu wpfgt Twng 34*d+*8+. vjg Eqwtv ku dqwpf vq eqpuvtwg

c eqornckpv nkdgtcnn{ kp vjg rnckpvkhhÓu hcxqt. cpf kv ujqwnf itcpv vjg rnckpvkhh Ðvjg dgpghkv qh cnn



:

kphgtgpegu vjcv ecp dg fgtkxgf htqo vjg hcevu cnngigf0Ñ Kowal v. MCI Commc’ns Corp.. 38 H05f

3493. 3498 *F0E0 Ekt0 3;;6+0

Yjgtg vjg cevkqp ku dtqwijv d{ c pro sernckpvkhh. c fkuvtkev eqwtv jcu cp qdnkicvkqp Ðvq

eqpukfgt jku hknkpiu cu c yjqng dghqtg fkuokuukpi c eqornckpv.Ñ Schnitzler v. United States. 983

H05f 55. 5: *F0E0 Ekt0 4236+. dgecwug uwej eqornckpvu ctg jgnf Ðvq nguu uvtkpigpv uvcpfctfu vjcp

hqtocn rngcfkpiu ftchvgf d{ ncy{gtu0Ñ Haines v. Kerner. 626 W0U0 73;. 742Î43 *3;94+06

CPCN[UKU

K0 RnckpvkhhÓu tgvcnkcvkqp encko cickpuv QRO kp Menoken II ku dcttgf d{ vjg fqevtkpg qh
res judicata0

ÐWpfgt res judicata. c hkpcn lwfiogpv qp vjg ogtkvu qh cp cevkqp rtgenwfgu vjg rctvkgu qt

vjgkt rtkxkgu htqo tgnkvkicvkpi kuuwgu vjcv ygtg qt eqwnf jcxg dggp tckugf kp vjcv cevkqp0Ñ Allen v. 

McCurry. 66; W0U0 ;2. ;6 *3;:2+. ekvkpi Cromwell v. Cty. of Sac.. ;6 W0U0 573. 574 *3:98+= SBC 

Commc’ns, Inc. v. FCC. 629 H05f 3445. 344; *F0E0 Ekt0 4227+ *Ð]C_ rctv{ yjq qpeg jcu jcf a

chance tonkvkicvg c encko dghqtg cp crrtqrtkcvg vtkdwpcn wuwcnn{ qwijv pqv vq jcxg cpqvjgt ejcpeg

vq fq uq0Ñ+ *gorjcuku kp qtkikpcn+. swqvkpi Tguvcvgogpv *Ugeqpf+ qh Lwfiogpvu ¸ 8 *3;:4+0

Vjgtghqtg. c rctv{ ecppqv guecrg vjg rtgenwukxg ghhgev qh vjg fqevtkpg d{ tckukpi c fkhhgtgpv ngicn

vjgqt{ qt uggmkpi c fkhhgtgpv tgogf{ vjcv ycu cxckncdng vq jgt kp vjg rtkqt cevkqp0  See U.S. Indus., 

Inc. v. Blake Constr. Co.. 987 H04f 3;7. 427 *F0E0 Ekt0 3;:7+ *cfqrvkpi Ðvjg Tguvcvgogpv *Ugeqpf+

qh LwfiogpvuÓ rtciocvke. vtcpucevkqpcn crrtqcej.Ñ yjkej Ðtghngevu c vtgpf Òkp vjg fktgevkqp qh

tgswktkpi vjcv c rnckpvkhh rtgugpv kp qpg uwkv cnn vjg enckou hqt tgnkgh vjcv jg oc{ jcxg ctkukpi qwv qh

vjg ucog vtcpucevkqp qt qeewttgpegÓÑ+ *ekvcvkqp qokvvgf+. swqvkpi 3D L0 Oqqtg. OqqtgÓu Hgfgtcn

6 Vjqwij rnckpvkhh ku cp cvvqtpg{. cpf fgurkvg vjg hcev vjcv c pro secvvqtpg{ Ðku rtguwogf vq
jcxg c mpqyngfig qh vjg ngicn u{uvgo cpf pggf nguu rtqvgevkqpu htqo vjg eqwtv.Ñ Richards v. Duke 
Univ.. 6:2 H0 Uwrr0 4f 444. 456 *F0F0E0 4229+. vjg Eqwtv eqpuvtwgu rnckpvkhhÓu hknkpiu nkdgtcnn{ kp
nkijv qh jgt pro seuvcvwu0



;

Rtcevkeg ̨ 20632]3_ cv 57; *4f gf0 3;:5+0 Fghgpfcpvu ockpvckp vjcv rnckpvkhhÓu tgvcnkcvkqp encko

cickpuv QRO kp Menoken IIku dcttgf d{ vjg fqevtkpg qh res judicata. cnuq mpqyp cu encko

rtgenwukqp0 Fghu0Ó Ogo0 cv 36Î380 Vjg Eqwtv citggu0

C uwdugswgpv ncyuwkv yknn dg rtgenwfgf kh Ðvjgtg jcu dggp rtkqt nkvkicvkqp *3+ kpxqnxkpi vjg

ucog enckou qt ecwug qh cevkqp *4+ dgvyggp vjg ucog rctvkgu qt vjgkt rtkxkgu. cpf *5+ vjgtg jcu dggp

c hkpcn. xcnkf lwfiogpv qp vjg ogtkvu. *6+ d{ c eqwtv qh eqorgvgpv lwtkufkevkqp0Ñ Smalls v. United 

States. 693 H05f 3:8. 3;4 *F0E0 Ekt0 4228+0 Vq fgvgtokpg yjgvjgt vjg hcevu qh vyq ecugu ctg ukoknct

gpqwij vq eqpuvkvwvg vjg ucog Ðecwug qh cevkqp.Ñ eqwtvu owuv eqpukfgt yjgvjgt vjg ncyuwkvu vwtp qp

vjg ucog Ðpwengwu qh hcevu0Ñ Drake v. FAA. 4;3 H05f 7;. 88 *F0E0 Ekt0 4224+. swqvkpi Page v. 

United States. 94; H0 Uwrr0 :3:. :42 *F0E0 Ekt0 3;:6+0 Vjku kpxqnxgu cp cuuguuogpv qh Ðyjgvjgt

vjg hcevu ctg tgncvgf kp vkog. urceg. qtkikp. qt oqvkxcvkqp. yjgvjgt vjg{ hqto c eqpxgpkgpv vtkcn wpkv.

cpf yjgvjgt vjgkt vtgcvogpv cu c wpkv eqphqtou vq vjg rctvkguÓ gzrgevcvkqpu0Ñ I.A.M. Nat’l Pension 

Fund v. Indus. Gear Mfg. Co.. 945 H04f ;66. ;6; p07 *F0E0 Ekt0 3;:5+. swqvkpi 3D L0 Oqqtg.

OqqtgÓu Hgfgtcn Rtcevkeg ̨ 20632]3_ *4f gf0 3;:5+0

Vjku ecug ycttcpvu vjg crrnkecvkqp qh res judicata0 Hktuv. Menoken I cpf Menoken IIkpxqnxg

vjg ucog rctvkgu0 Ugeqpf. rnckpvkhhÓu ewttgpv tgvcnkcvkqp encko eqwnf jcxg dggp dtqwijv cickpuv

QRO kp Menoken Iukpeg vjg enckou kp dqvj ecugu ctkug qwv qh vjg ucog hcevwcn ektewouvcpegu0

Kp Menoken I. rnckpvkhh cnngigf<

Kp Octej 4223. QRO ÐwugfÑ vjg fkuetkokpcvqt{ ueqtkpi dgpejoctm yjgp kv
hqtyctfgf c Ðegtvkhkecvg qh gnkikdnguÑ vq vjg Uqekcn Ugewtkv{ Cfokpkuvtcvkqp
*UUC+0 0 0 0 Kp Ugrvgodgt 4223 QRO cickp ÐwugfÑ vjg fkuetkokpcvqt{
ueqtkpi dgpejoctm d{ hceknkvcvkpi UUCÓu cdknkv{ vq ocmg CNL crrqkpvogpvu
htqo vjg vckpvgf Octej 4223 egtvkhkecvg0

Menoken IEqorn0 ̨̨ 7;. 840 Kp Menoken II. rnckpvkhh ukoknctn{ cnngigu<

QRO jcf kuuwgf cp CNL egtvkhkecvg vq UUC kp Octej 42230 0 0 0 UUC wugf
vjg egtvkhkecvg vq ocmg CNL ugngevkqpu kp Crtkn 4223 cpf eqoowpkecvgf
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qhhgtu vq vjg ugngevggu kp Ugrvgodgt 42230 0 0 0 QRO cpf UUC ocpkrwncvgf
vjg ugngevkqp rtqeguu vq gpcdng UUC vq jktg 342 CNLu ykvjqwv jcxkpi vq
eqpukfgt ]r_nckpvkhhÓu rtguworvkxg gpvkvngogpvu kp ]vjg GGQE Cevkqp_0

Menoken IIEqorn0 ̨̨ 6;. 76Î770 Kp dqvj ecugu. rnckpvkhh cfftguugu QRO cpf UUCÓu wug qh vjg

Octej 4223 egtvkhkecvg vq tgeqoogpf cpf jktg CNLu kp Ugrvgodgt 42230 Ujg cnuq kpenwfgu hcevwcn

cnngicvkqpu cdqwv jgt 3;;6 GGQE Cevkqp kp dqvj eqornckpvu0 Menoken IEqorn0 ̨ := Menoken II

Eqorn0 ̨ 320 Vjwu. cnn qh vjg hcevu hqtokpi vjg dcuku qh rnckpvkhhÓu tgvcnkcvkqp encko cickpuv QRO

kp Menoken II ygtg rtgugpv kp jgt Menoken I eqornckpv0

Vjg eqwtv itcpvgf QROÓu oqvkqp hqt uwooct{ lwfiogpv kp Menoken I. yjkej eqpuvkvwvgu

c hkpcn lwfiogpv qp vjg ogtkvu ykvj res judicataghhgev0 Prakash v. Am. Univ.. 949 H04f 3396. 33:4

*F0E0 Ekt0 3;:6+ *ÐCu c fgekukqp qp vjg ogtkvu. c uwooct{ lwfiogpv ogtigu qt dctu vjg cevkqp hqt

tgu lwfkecvc rwtrqugu0Ñ+0 Rnckpvkhh jcf cp qrrqtvwpkv{ vq nkvkicvg cp{ ngicn enckou cickpuv QRO

ctkukpi htqo vjg CNL jktkpi rtqeguu kp 4223. cpf ujg ejqug vq dcug jgt 4225 ecug qp fkuetkokpcvkqp

cnqpg0 Dgecwug cp{ tgvcnkcvkqp encko cickpuv QRO dcugf qp vjqug hcevu eqwnf jcxg Î cpf ujqwnf

jcxg Î dggp tckugf d{ rnckpvkhh kpMenoken I. rnckpvkhhÓu cevkqp cickpuv QRO kpMenoken IIku dcttgf

d{ vjg fqevtkpg qh res judicata0 Vjgtghqtg. vjg Eqwtv yknn itcpv fghgpfcpvuÓ oqvkqp vq fkuokuu

rnckpvkhhÓu tgvcnkcvkqp encko cickpuv QRO0

KK0 RnckpvkhhÓu tgvcnkcvkqp encko cickpuv UUC kp Menoken II ku dcttgf d{ kuuwg rtgenwukqp0

Vjg Uqekcn Ugewtkv{ Cfokpkuvtcvkqp ycu pqv c fghgpfcpv kp vjg hktuv cevkqp. dwv fghgpfcpvu

eqpvgpf vjcv rnckpvkhhÓu tgvcnkcvkqp encko cickpuv vjg cigpe{ kp Menoken IIku dcttgf d{ vjg fqevtkpg

qh kuuwg rtgenwukqp0 Fghu0Ó Ogo0 cv 38Î3:0

Wpfgt vjg fqevtkpg qh kuuwg rtgenwukqp. Ðqpeg c eqwtv jcu fgekfgf cp kuuwg qh hcev qt ncy

pgeguuct{ vq kvu lwfiogpv. vjcv fgekukqp oc{ rtgenwfg tgnkvkicvkqp qh vjg kuuwg kp c uwkv qp c fkhhgtgpv

ecwug qh cevkqp kpxqnxkpi c rctv{ vq vjg hktuv ecug0Ñ Allen. 66; W0U0 cv ;6. ekvkpi Montana v. United 
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States. 662 W0U0 369. 375 *3;9;+0 C rtkqt fgvgtokpcvkqp qh cp kuuwg jcu rtgenwukxg ghhgev kh vjtgg

eqpfkvkqpu ctg ogv<

Hktuv. vjg ucog kuuwg pqy dgkpi tckugf owuv jcxg dggp eqpvguvgf d{ vjg
rctvkgu cpf uwdokvvgf hqt lwfkekcn fgvgtokpcvkqp kp vjg rtkqt ecug0 Ugeqpf.
vjg kuuwg owuv jcxg dggp cevwcnn{ cpf pgeguuctkn{ fgvgtokpgf d{ c eqwtv qh
eqorgvgpv lwtkufkevkqp kp vjcv rtkqt ecug0 Vjktf. rtgenwukqp kp vjg ugeqpf
ecug owuv pqv yqtm c dcuke wphcktpguu vq vjg rctv{ dqwpf d{ vjg hktuv
fgvgtokpcvkqp0

Yamaha Corp. of Am. v. United States. ;83 H04f 467. 476 *F0E0 Ekt0 3;;4+0 Jqygxgt. Ð]v_jg xgt{

jgctv qh vjg eqnncvgtcn guvqrrgn fqevtkpg ku vjg tgswktgogpv vjcv vjg kuuwg vq dg rtgenwfgf owuv dg

uwduvcpvkcnn{ vjg ucog cu vjg kuuwg rtgxkqwun{ nkvkicvgf0Ñ Schneider v. Lockheed Aircraft Corp..

87: H04f :57. :74 *F0E0 Ekt0 3;:3+. ekvkpi Montana. 662 W0U0 cv 3770 Vjwu. dgecwug UUC ycu

pqv c rctv{ kp Menoken I. vjg fgvgtokpcvkqpu ocfg kp vjcv ecug yqwnf jcxg rtgenwukxg ghhgev kp

Menoken IIqpn{ kh vjqug fgvgtokpcvkqpu ygtg uwduvcpvkxgn{ kfgpvkecn vq rnckpvkhhÓu ewttgpv encko

cickpuv UUC0

Rnckpvkhh ncdgnu jgt encko cickpuv UUC cu c ecwug qh cevkqp hqt tgvcnkcvkqp. dwv ujg fqgu pqv

cnngig vjcv vjg cigpe{ vqqm cp{ rctvkewnct cevkqp Î uwej cu tgswguvkpi c egtvkhkecvg htqo QRO Î kp

tgvcnkcvkqp hqt jgt rtqvgevgf cevkxkv{0 Kpuvgcf. yjcv ujg cnngigu ku vjcv UUC cpf QROygtg eqnnwfkpi

cickpuv jgt vq gpicig kp c rcvvgtp qh fkueqxgt{ cdwugu fwtkpi vjg tgnkgh rjcug qh jgt qtkikpcn GGQE

rtqeggfkpi. kp cp ghhqtv vq jkfg vjg hcev vjcv QRO ycu pqv kp eqornkcpeg ykvj vjg 4222 GGQE

Qtfgt0

Rnckpvkhh uvcvgu vjcv ujg dgecog cyctg qh vjku eqpfwev yjkng vjg GGQE ocvvgt ycu uvknn

rgpfkpi0 Menoken II Eqorn0 ̨ 6;0 Ujg enckou vjcv vjg cigpekguÓ hcknwtg vq fkuenqug vjg CNL

egtvkhkecvg kuuwgf d{ QRO vq UUC kp Octej qh 4223 *yjkej fkf pqv kpenwfg jgt pcog+ eqpegcngf

vjg hcev vjcv QRO ycu xkqncvkpi vjg vgtou qh vjg GGQE Qtfgt. kp rctvkewnct. vjg rtqxkukqp vjcv

tgswktgf vjg cigpe{ vq cflwuv jgt ueqtg0 Id. ̨̨ 58Î630 Ukpeg rnckpvkhh ycu pqv nkuvgf qp vjg
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egtvkhkecvg. ujg ycu pqv eqpukfgtgf hqt c rqukvkqp cv Uqekcn Ugewtkv{0 See id. ̨̨ 76Î770 Dwv kp

rnckpvkhhÓu xkgy. ikxgp jgt xkevqt{ cv vjg cfokpkuvtcvkxg ngxgn cpf vjg Cfokpkuvtcvkxg LwfigÓu qtfgt.

ujg ycu Ðrtguworvkxgn{ gpvkvngf vq rtkqtkv{ eqpukfgtcvkqp cpf1qt rncegogpv kp cp CNL rqukvkqp kp

4223.Ñ id. ̨ 7:= see also id. ̨ 54. cpf vjg cigpekguÓ qduvtwevkxg eqpfwev gpcdngf QRO vq

Ðektewoxgpv rnckpvkhhÓu rtguworvkxg gpvkvngogpvu0Ñ Id. ̨̨ 58Î6:0

Dwv rnckpvkhh cntgcf{ urgekhkecnn{ cnngigf kp Eqwpv K qh Menoken I vjcv QRO xkqncvgf Vkvng

XKK Ðd{ tgrgcvgfn{ cpf fgnkdgtcvgn{ hcknkpi vq eqorn{ ykvj GGQE Qtfgtu0Ñ Menoken I Eqorn0 cv

330 Chvgt gzvgpukxg fkueqxgt{. vjg eqwtv gpvgtgf uwooct{ lwfiogpv kp hcxqt qh QRO cpf

eqpenwukxgn{ hqwpf vjcv QRO did eqorn{ ykvj vjg GGQE Qtfgt0 See Whipple. 827 H0 Uwrr0 4f cv

373Î740 Ukpeg vjg kuuwg qh yjgvjgt QRO eqornkgf ykvj vjg GGQE Qtfgt jcu cntgcf{ dggp

fgekfgf.7 vjgtg ku pqvjkpi nghv vq rnckpvkhhÓu encko vjcv UUC uqogjqy hceknkvcvgf qt eqpurktgf kp cp

cnngigf ncem qh eqornkcpeg0

Oqtgqxgt. rtgenwukqp qh tg/nkvkicvkpi vjku kuuwg fqgu Ðpqv yqtm c dcuke wphcktpguuÑ vq

rnckpvkhh kp cp{ yc{ dgecwug rnckpvkhh jcu cntgcf{ jcf jgt qrrqtvwpkv{ vq nkvkicvg vjku kuuwg hwnn{

cickpuv QRO. cpf QRO jcf gxgt{ kpegpvkxg vq nkvkicvg vjg kuuwg vq hkpcnkv{ kp vjg hktuv ecug0 See 

Yamaha Corp.. ;83 H04f cv 4760 Vjgtghqtg. rnckpvkhhÓu encko cickpuv UUC kp Menoken II ku

7 Fghgpfcpv rqkpvu qwv vjcv vjg GGQE ecog vq vjg ucog eqpenwukqp kp kvu 4235 fgekukqp0
Fghu0Ó Ogo0 cv 9Î:0 Kp vjcv GGQE rtqeggfkpi. rnckpvkhh Ðejctcevgtk¦gf jgt encko cu Òyjgvjgt
QRO. ykvj vjg cevkxg cpf yknnkpi cuukuvcpeg qh UUC. ocpkrwncvgf vjg CNL egtvkhkecvkqp rtqeguu kp
4223 kp c ocppgt fgukipgf vq gpuwtg ]rnckpvkhh_ yqwnf pqv tgegkxg gswkvcdng tgnkgh cu c tguwnv qh jgt
uvcvwu cu c rtgxcknkpi rctv{ kp c 3;;6 fkuetkokpcvkqp eqornckpv cickpuv QRO0ÓÑ Id. cv 9. swqvkpi
Menoken v. Archuleta. GGQE Pq0 2342342;3. 4235 YN 8845242. cv ,35 *Fge0 4. 4235+0 Vjg
GGQE twngf vjcv rnckpvkhh eqwnf pqv tgctiwg yjgvjgt QRO eqornkgf ykvj vjg Cfokpkuvtcvkxg
LwfigÓu qtfgt kp 4222 dgecwug vjg fkuvtkev eqwtv. cpf vjg F0E0 Ektewkv. jcf Ðcntgcf{ twngf vjcv QRO
eqornkgf ykvj vjg tgnkgh qtfgtgf0Ñ Id. cv :. swqvkpi Archuleta. 4235 YN 8845242 cv ,360 Vjg
qpn{ kuuwg vjg GGQE eqpukfgtgf ycu rnckpvkhhÓu cnngicvkqp vjcv UUC cpf QRO jcf tgvcnkcvgf cickpuv
jgt yjgp UUC cogpfgf kvu tgswguv hqt c egtvkhkecvg qh gnkikdng CNL ecpfkfcvgu vq gzenwfg
Ycujkpivqp. F0E0 Id. Jqygxgt. rnckpvkhh fqgu pqv crrgct vq tckug vjku kuuwg kp jgt eqornckpv jgtg0
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rtgenwfgf d{ vjg eqwtvÓu hkpfkpiu kp Menoken I. cpf fghgpfcpvuÓ oqvkqp vq fkuokuu vjg encko

cickpuv UUC qp vjcv dcuku yknn dg itcpvgf0

KKK0 Rnckpvkhh jcu uvcvgf c encko qh fkuetkokpcvkqp cickpuv QRO cpf JJU kp Menoken III0

Wpfgt Vkvng XKK. vjg hgfgtcn iqxgtpogpv ku tgswktgf vq ocmg Ð]c_nn rgtuqppgn cevkqpu

chhgevkpi gornq{ggu qt crrnkecpvu hqt gornq{ogpv 0 0 0 htgg htqo cp{ fkuetkokpcvkqp dcugf qp tceg0Ñ

64 W0U0E0 ¸ 4222g/38*c+0 C rnckpvkhh ecp rtqxg vjcv ujg ycu pqv jktgf dgecwug qh jgt tceg wpfgt c

fkurctcvg vtgcvogpv vjgqt{. d{ fgoqpuvtcvkpi vjcv jgt gornq{gtÓu eqpfwev ycu oqvkxcvgf d{

fkuetkokpcvqt{ kpvgpv. qt wpfgt c fkurctcvg korcev vjgqt{. d{ ujqykpi vjcv gxgp kh vjg gornq{ogpv

rtcevkeg ycu pqv kpvgpfgf vq fkuetkokpcvg. kv Ðkp hcev ]jcf_ c fkurtqrqtvkqpcvgn{ cfxgtug ghhgev qp

okpqtkvkgu0Ñ Ricci v. DeStefano. 779 W0U0 779. 799 *422;+= Anderson v. Zubieta. 3:2 H05f 54;.

55: *F0E0 Ekt0 3;;;+ *qdugtxkpi vjcv fkurctcvg korcev enckou qh fkuetkokpcvkqp Ðkpxqnxg

gornq{ogpv rtcevkegu vjcv ctg hcekcnn{ pgwvtcn kp vjgkt vtgcvogpv qh fkhhgtgpv itqwru dwv vjcv kp hcev

hcnn oqtg jctujn{ qp qpg itqwr vjcp cpqvjgt cpf ecppqv dg lwuvkhkgf d{ dwukpguu pgeguukv{Ñ+.

swqvkpi Int’l Bhd. of Teamsters v. United States. 653 W0U0 546. 558 p037 *3;99+0 Rtqqh qh

fkuetkokpcvqt{ oqvkxg ku pqv tgswktgf wpfgt c fkurctcvg korcev vjgqt{0 Int’l Bhd. of Teamsters.

653 W0U0 cv 558 p0370

Rnckpvkhh enckou vjcv fghgpfcpvu xkqncvgf Vkvng XKK d{ wukpi cp wpncyhwn CNL tghgttcn

rtcevkeg vjcv fkurtqrqtvkqpcvgn{ fkuswcnkhkgf Chtkecp Cogtkecp crrnkecpvu. kpenwfkpi rnckpvkhh. htqo

dgkpi eqpukfgtgf hqt CNL rqukvkqpu0 Menoken III Eqorn0 cv :Î;0 Fghgpfcpvu ctiwg vjcv rnckpvkhhÓu

fkuetkokpcvkqp encko ujqwnf dg fkuokuugf wpfgt Twng 34*d+*8+ dgecwug kv hcknu vq uvcvg c encko wrqp
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yjkej tgnkgh ecp dg itcpvgf0 Fghu0Ó Ogo0 cv 3:Î430 Vjg Eqwtv hkpfu vjcv vjg cnngicvkqpu kp

rnckpvkhhÓu eqornckpv ctg uwhhkekgpv vq uwtxkxg c oqvkqp vq fkuokuu0

Ð]C_ rnckpvkhh guvcdnkujgu c rtkoc hcekg fkurctcvg/korcev encko d{ ujqykpi vjcv vjg

gornq{gt Òwugu c rctvkewnct gornq{ogpv rtcevkeg vjcv ecwugu c fkurctcvg korcevÓ qp qpg qh vjg

rtqjkdkvgf dcugu0Ñ Lewis v. City of Chi0. 782 W0U0 427. 434 *4232+. swqvkpi 64 W0U0E0 ¸ 4222gÎ

4*m+*3+*C+*k+0 Vq ectt{ vjku dwtfgp. c rnckpvkhh owuv Ðkfgpvkh{]_ vjg urgekhke gornq{ogpv rtcevkeg

vjcv ku ejcnngpigf.Ñ cpf rtqxg ecwucvkqp d{ qhhgtkpi Ðuvcvkuvkecn gxkfgpeg qh c mkpf cpf fgitgg

uwhhkekgpv vq ujqy vjcv vjg rtcevkeg kp swguvkqp jcu ecwugf vjg gzenwukqp qh crrnkecpvu hqt lqdu qt

rtqoqvkqpu dgecwug qh vjgkt ogodgtujkr kp c rtqvgevgf itqwr0Ñ Watson v. Fort Worth Bank & 

Trust. 6:9 W0U0 ;99. ;;6 *3;::+0 Yjgp hknkpi c eqornckpv. c rnckpvkhh pggf pqv rngcf gxgt{ gngogpv

qh vjg rtkoc hcekg ecug kp qtfgt vq uwtxkxg c oqvkqp vq fkuokuu0 Swierkiewicz v. Sorema N.A.. 756

W0U0 728. 737 *4224+0 Dwv. kv ku Ðpqv gpqwij vq ukorn{ cnngig vjcv vjgtg ku c fkurctcvg korcev qp

yqtmgtu. qt rqkpv vq c igpgtcnk¦gf rqnke{ vjcv ngcfu vq uwej cp korcev0Ñ Smith v. City of Jackson, 

Miss.. 766 W0U0 44:. 463 *4227+0

Eqpukfgtkpi vjg hcev vjcv rnckpvkhh ku rtqeggfkpi pro se. vjg Eqwtv hkpfu vjcv rnckpvkhhÓu

cnngicvkqpu ucvkuh{ vjku uvcpfctf0 See Haines. 626 W0U0 cv 742Î430 Rnckpvkhh enckou vjcv ujg ycu

pqv eqpukfgtgf hqt cp CNL rqukvkqp dgecwug qh QROÓu fgekukqp vq kuuwg hqwt ugrctcvg egtvkhkecvgu

qh gnkikdng ecpfkfcvgu hqt hqwt igqitcrjke tgikqpu kpuvgcf qh eqorknkpi qpg egtvkhkecvg0 Menoken 

III Eqorn0 ̨̨ 66Î6:0 QROÓu ogvjqf qh wukpi ownvkrng egtvkhkecvgu yjgp kv ycu tghgttkpi CNL

ecpfkfcvgu vq JJU eqpuvkvwvgu cp gornq{ogpv rtcevkeg kp vjg fkurctcvg korcev eqpvgzv0 See Lewis.

782 W0U0 cv 434 *jqnfkpi vjcv vjg vgto Ðgornq{ogpv rtcevkegÑ kp Vkvng XKK ku pqv fghkpgf. dwv

gpeqorcuugf ekv{Óu eqpfwev yjgp. kp ugngevkpi crrnkecpvu vq cfxcpeg kp vjg jktkpi rtqeguu. kv

gzenwfgf rcuukpi crrnkecpvu yjq ueqtgf dgnqy c egtvckp vjtgujqnf qp vjg swcnkhkecvkqp
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gzcokpcvkqp+0 Vjgtghqtg. rnckpvkhh jcu kfgpvkhkgf cp gornq{ogpv rtcevkeg ykvj gpqwij urgekhkekv{

vq uwtxkxg c oqvkqp vq fkuokuu0

RnckpvkhhÓu cnngicvkqpu ykvj tgurgev vq vjg korcev qh vjku rtcevkeg ctg uqogyjcv eqpenwuqt{.

dwv cv vjku uvcig. vjg{ ctg dctgn{ uwhhkekgpv vq etgcvg cp kphgtgpeg qh ecwucvkqp0 Rnckpvkhh enckou vjcv

Ðnctigt egtvkhkecvgu cnnqygf QRO vq tgcej kpvq vjg nqygt tcpmu qh vjg CNL Tgikuvgt.Ñ yjkej Ðocfg

kv gcukgt hqt cigpekgu vq eqpukfgt Chtkecp Cogtkecp ecpfkfcvgu dgecwug. cu c itqwr. vjg{ vgpfgf vq

dg enwuvgtgf cv vjg nqygt tcpmu qh vjg Tgikuvgt fwg vq nqygt gzcokpcvkqp ueqtgu0Ñ Menoken III 

Eqorn0 ̨̨ 56Î570 Hwtvjgt. ujg cnngigu vjcv wukpi hqwt egtvkhkecvgu tcvjgt vjcp qpg cnnqygf QRO

Ðvq cxqkf iqkpi vqq fggr kpvq vjg Tgikuvgt vq tgcej ]r_nckpvkhhÓu ueqtg.Ñ cpf vjcv Ð]c_xqkfkpi nqygt

ueqtgu qp vjg Tgikuvgt jcf vjg hwtvjgt ghhgev qh nkokvkpi vjg pwodgt qh Chtkecp Cogtkecp ecpfkfcvgu

JJU yqwnf eqpukfgt0Ñ Id. ̨ 6:0 Vjgug cnngicvkqpu uwiiguv vjcv vjg wug qh hqwt ugrctcvg egtvkhkecvgu

jcf vjg ghhgev qh fkurtqrqtvkqpcvgn{ fkuswcnkh{kpi Chtkecp Cogtkecp crrnkecpvu. kpenwfkpi rnckpvkhh.

htqo dgkpi eqpukfgtgf hqt cp CNL rqukvkqp0 Vjgtghqtg. rnckpvkhh jcu cnngigf uwhhkekgpv hcevu vq uvcvg

c eqipk¦cdng encko. cpf vjg oqvkqp vq fkuokuu rnckpvkhhÓu fkuetkokpcvkqp encko cickpuv QRO cpf

JJU kp Menoken III yknn dg fgpkgf0 See Lewis. 782 W0U0 cv 434 *jqnfkpi vjcv vjg cnngicvkqp vjcv

fghgpfcpvu gzenwfgf egtvckp crrnkecpvu dgnqy c egtvckp ueqtg Ðecwugf c fkurctcvg korcev 0 0 0 uvcvgf

c eqipk¦cdng enckoÑ+0 Rnckpvkhh yknn pqy jcxg vq rtqxg vjgug cnngicvkqpu. vjqwij. cpf eqog hqtyctf

ykvj vjg pgeguuct{ uvcvkuvkecn gxkfgpeg. cpf vjku twnkpi ujqwnf pqv dg kpvgtrtgvgf cu gzrtguukpi cp{

xkgy cu vq yjgvjgt vjgug enckou yknn uwtxkxg uwooct{ lwfiogpv0

KX0 Rnckpvkhh jcu uvcvgf c encko qh tgvcnkcvkqp cickpuv QRO. dwv pqv cickpuv JJU kp
Menoken III0

Rnckpvkhh cnuq enckou vjcv fghgpfcpvu tgvcnkcvgf cickpuv jgt kp xkqncvkqp qh Vkvng XKK d{

Ðgpicikpi kp cevu fgukipgf vq gpuwtg ]ujg_ yqwnf pqv dg eqpukfgtgf hqt cp CNL rqukvkqp kp 4227

dgecwug ujg jcf rtgxckngf kp c Vkvng XKK encko cickpuv QROÑ Î jgt 3;;6 GGQE Cevkqp0 Menoken 
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III Eqorn0 cv :0 Fghgpfcpvu oqxg vq fkuokuu vjku encko wpfgt Twng 34*d+*8+ cu ygnn0 Fghu0Ó Ogo0

cv 3:Î430

Vkvng XKKÓu cpvk/tgvcnkcvkqp rtqxkukqp ocmgu kv wpncyhwn hqt Ðcp gornq{gt ]vq_ Òfkuetkokpcvg

cickpuvÓ cp gornq{gg 0 0 0 dgecwug vjcv kpfkxkfwcn Òqrrqugf cp{ rtcevkegÓ ocfg wpncyhwn d{ Vkvng

XKK qt Òocfg c ejctig. vguvkhkgf. cuukuvgf. qt rctvkekrcvgf kpÓ c Vkvng XKK rtqeggfkpi qt

kpxguvkicvkqp0Ñ Burlington N. & Santa Fe Ry. Co. v. White. 76: W0U0 75. 78 *4228+. swqvkpi 64

W0U0E0 ¸ 4222g/5*c+= see Baird v. Gotbaum. 9;4 H05f 388. 38: ( p03 *F0E0 Ekt0 4237+ *eqphktokpi

vjcv vjg igpgtcn dcp qp tgvcnkcvkqp kp ugevkqp 4222g/5*c+ crrnkgu vq hgfgtcn gornq{gtu vjtqwij

ugevkqp 4222g/38+0 Kp qtfgt vq guvcdnkuj c rtkoc hcekg ecug qh tgvcnkcvkqp. rnckpvkhh Ðowuv ujqy *3+

ujg gpicigf kp c uvcvwvqtkn{ rtqvgevgf cevkxkv{= *4+ ujg uwhhgtgf cp cfxgtug gornq{ogpv cevkqp= cpf

*5+ vjgtg ku c ecwucn eqppgevkqp dgvyggp vjg vyq0Ñ Taylor v. Small. 572 H05f 34:8. 34;4 *F0E0 Ekt0

4225+08 Jqygxgt. c Ðrnckpvkhh cnngikpi c tgvcnkcvkqp encko hcegu c nqy jwtfng cv vjg oqvkqp vq

fkuokuu uvcig.Ñ Winston v. Clough. 934 H0 Uwrr0 4f 3. 33 *F0F0E0 4233+. cpf fqgu pqv pggf vq

rngcf gcej gngogpv qh jgt rtkoc hcekg ecug0 See Swierkiewicz. 756 W0U0 cv 7370

8 Yjgp Ðvjg rnckpvkhh enckou vjcv vjg tgvcnkcvkqp vqqm vjg hqto qh hcknwtg vq jktg. vjg rnckpvkhh
owuv cnuq ujqy *6+ vjcv ]ujg_ crrnkgf hqt cp cxckncdng lqd= cpf *7+ vjcv ujg ycu swcnkhkgf hqt vjcv
rqukvkqp0Ñ Morgan v. Fed. Home Loan Mortg. Corp.. 54: H05f 869. 873 *F0E0 Ekt0 4225+ *ekvcvkqpu
qokvvgf+0 Jgtg. rnckpvkhhÓu Ðhcknwtg vq eqpukfgtÑ encko ku xgt{ ukoknct vq c Ðhcknwtg vq jktgÑ encko.
cpf fghgpfcpvu eqpvgpf vjcv rnckpvkhh jcu pqv uwhhkekgpvn{ rngf vjcv ujg ycu swcnkhkgf hqt vjg lqd0
Fghu0Ó Ogo0 cv 420 Kp 4227. JJU ycu uggmkpi vq jktg CNLu kp hqwt igqitcrjke nqecvkqpu hqt yjkej
rnckpvkhh ycu cxckncdng0 Menoken IIIEqorn0 ̨ 5:0 RnckpvkhhÓu pcog ycu qp vjg CNL Tgikuvgt cv
vjcv vkog dgecwug ujg jcf rctvkekrcvgf kp QROÓu crrnkecvkqp rtqeguu cpf eqorngvgf vjg pgeguuct{
CNL gzcokpcvkqp0 Id. ̨̨ 6. 450 Rnckpvkhh cnngigu vjcv Ð]v_jg pqtocn rtcevkeg yjgp hknnkpi CNL
xcecpekgu kp ownvkrng nqecvkqpu jcf dggp hqt QRO vq rtgrctg qpg egtvkhkecvg.Ñ id. ̨ 66. cpf vjcv kh
QRO jcf wugf kvu pqtocn rtcevkeg. JJU Ðyqwnf jcxg dggp kp c rquvwtg vq eqpukfgt cv ngcuv 372
CNL ecpfkfcvgu cpf ]r_nckpvkhh yqwnf jcxg dggp qpg qh vjgo0Ñ Id. ̨ 670 D{ enckokpi vjcv ujg
yqwnf jcxg dggp qp vjg nctigt nkuv. rnckpvkhh jcu uwhhkekgpvn{ rngf vjcv ujg ycu swcnkhkgf hqt cp CNL
rqukvkqp0 Dwv rnckpvkhh yknn jcxg vq rtqxg vjku cnngicvkqp vq uwtxkxg uwooct{ lwfiogpv0
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Fghgpfcpvu fq pqv uggo vq eqpvguv vjcv rnckpvkhh gpicigf kp uvcvwvqtkn{ rtqvgevgf cevkxkv{ qt

vjcv ujg uwhhgtgf cp cfxgtug cevkqp0 See Fghu0Ó Ogo0 cv 3;Î430 Vjg{ qpn{ ctiwg vjcv rnckpvkhh jcu

hckngf vq rngcf vjcv vjgtg ku c Ðecwucn eqppgevkqp dgvyggp jgt rtqvgevgf cevkxkv{ cpf vjg cnngigf

kortqrgt cevkqp0Ñ Id. cv 420 Vjg Eqwtv hkpfu vjcv rnckpvkhh jcu rwv hqtvj uwhhkekgpv cnngicvkqpu

cickpuv QRO vq uwtxkxg c oqvkqp vq fkuokuu. dwv kv eqpenwfgu vjcv rnckpvkhhÓu encko cickpuv JJU ku

hwnn qh eqpenwuqt{ cuugtvkqpu vjcv fq pqv ikxg tkug vq c tgvcnkcvkqp encko0

Vq uweeggf kp c tgvcnkcvkqp ecug. c rnckpvkhh owuv ujqy c ecwucn eqppgevkqp dgvyggp vjg

rtqvgevgf cevkxkv{ cpf vjg eqornckpgf qh cevkqp0 Cpf eqwtvu kp vjku fkuvtkev jcxg uwuvckpgf

eqornckpvu cv vjg Twng 34*d+*8+ uvcig yjgp vjg rnckpvkhh jcu ogtgn{ cnngigf vjcv jg qt ujg ycu

uwdlgevgf vq cp cfxgtug cevkqp Ðdgecwug qhÑ rtqvgevgf cevkxkv{0 See, e.g.. Ndzerre v. Wash. Metro. 

Area Transit Auth.. 396 H0 Uwrr0 5f 7:. 87Î88 *F0F0E0 4238+ *hkpfkpi rnckpvkhhÓu cnngicvkqpu vjcv

jg ycu tgswktgf vq rgthqto cffkvkqpcn fwvkgu ykvjqwv eqorgpucvkqp dgecwug jg rctvkekrcvgf kp vjg

GGQE eqornckpv rtqeguu ycu gpqwij vq ÐpwfigÑ jku enckou rcuv vjg oqvkqp vq fkuokuu uvcig+=

Bartlette v. Hyatt Regency. 42: H0 Uwrr0 5f 533. 545 *F0F0E0 4238+ *eqpenwfkpi vjcv rnckpvkhh

uwhhkekgpvn{ rngf ecwucvkqp d{ cnngikpi vjcv ujg ycu fkuekrnkpgf chvgt eqornckpkpi cdqwv

fkuetkokpcvqt{ vtgcvogpv. gxgp vjqwij ujg fkf pqv cnngig vjcv vjg uwrgtxkuqtu kpxqnxgf kp vjg

fkuetkokpcvkqp eqornckpvu ygtg vjg ucog uwrgtxkuqtu yjq gpicigf kp vjg tgvcnkcvqt{ eqpfwev+=

Jones v. Bernanke. 8:7 H0 Uwrr0 4f 53. 5;Î62 *F0F0E0 4232+ *hkpfkpi vjcv rnckpvkhhÓu cnngicvkqp

vjcv jku rgthqtocpeg gxcnwcvkqp ycu ikxgp kp tgvcnkcvkqp hqt jku kpxqnxgogpv kp rtqvgevgf cevkxkv{

ycu uwhhkekgpv vq oggv vjg rngcfkpi uvcpfctf+= Bryant v. Pepco. 952 H0 Uwrr0 4f 47. 54 *F0F0E0

4232+ *cempqyngfikpi vjcv rnckpvkhh eqwnf jcxg rngf vjg eqppgevkqp dgvyggp vjg rtqvgevgf cevkxkv{

cpf cfxgtug cevkqp ykvj itgcvgt urgekhkekv{. dwv jcf fqpg gpqwij vq uwtxkxg c oqvkqp vq fkuokuu d{
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enckokpi vjcv Ðcu c tguwnv qh jcxkpi gpicigf kp c rtqvgevgf cevkxkv{ 0 0 0 jg uwhhgtgf tgvcnkcvkqp kp

vjg hqto qh tgcuukipogpvÑ+0

Vjg Eqwtv ku pqv egtvckp vjcv vjg ngicn rtqrqukvkqp crrnkgf kp vjgug ecugu ku eqpukuvgpv ykvj

Iqbal. 778 W0U0 89:0 Vjg qrkpkqpu tgn{ qp c ugpvgpeg kp Rochon v. Gonzales. kp yjkej vjg F0E0

Ektewkv uvcvgf. Ðkp qtfgt vq uwtxkxg c oqvkqp vq fkuokuu. cnn vjg eqornckpv jcu vq uc{ ku Òvjg

iqxgtpogpv tgvcnkcvgf cickpuv og dgecwug K gpicigf kp rtqvgevgf cevkxkv{0ÓÑ 65: H05f 3433. 3442

*F0E0 Ekt0 4228+. swqvkpi Sparrow v. United Airlines, Inc.. 438 H05f 333. 3336 *F0E0 Ekt0 4222+0

Dwv vjku eqoogpv uggou vq jcxg dggp nkhvgf qwv qh eqpvgzv cpf ikxgp vqq owej ukipkhkecpeg cpf.

kp cp{ gxgpv. kv ycu dcugf wrqp rtgegfgpv vjcv crrnkgf Conley v. Gibson. 577 W0U0 63 *3;79+. cpf
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pqv Iqbal09 Uq pqvykvjuvcpfkpi vjg eqoogpv kpRochon. vjgtg ku pq cwvjqtkv{ kp vjku Ektewkv jqnfkpi

vjcv vjg rngcfkpi uvcpfctfu qh Iqbal fq pqv crrn{ kp tgvcnkcvkqp ecugu0

Vq rtqxg ecwucvkqp. c rnckpvkhh oc{ ujqy vjcv Ðvjg gornq{gt jcf mpqyngfig qh vjg

gornq{ggÓu rtqvgevgf cevkxkv{. cpf vjcv vjg cfxgtug rgtuqppgn cevkqp vqqm rnceg ujqtvn{ chvgt vjcv

cevkxkv{0Ñ Baldrige. 97; H04f cv :80 Fghgpfcpvu ctiwg vjcv Ðrnckpvkhh jcu pqv rncwukdn{ cnngigf cp

kphgtgpeg qh ]c_ 0 0 0 ecwucn eqppgevkqp dgvyggp jgt rtqvgevgf cevkxkv{ cpf vjg cnngigf kortqrgt

9 Vjg rtqdngo kp Rochonycu vjcv vjg fkuvtkev eqwtv jcf fkuokuugf c eqornckpv hqt hcknwtg vq
uvcvg c encko qp vjg itqwpfu vjcv vjg rnckpvkhh jcf pqv cffwegf gxkfgpeg vq ujqy vjcv vjg cfxgtug
cevkqp yqwnf pqv jcxg qeewttgf dwv hqt jku rtqvgevgf cevkxkv{0 65: H05f cv 34420 Vjg Eqwtv qh
Crrgcnu jgnf vjcv vjg rnckpvkhh ycu pqv tgswktgf vq oggv vjku uvcpfctf cpf tgdwv vjg fghgpug cv vjg
Twng 34*d+*8+ uvcig. cpf vjg ekvgf rcuucig ctqug kp vjcv eqpvgzv<

Tqejqp ku pqv tgswktgf. jqygxgt. kp qtfgt vq uvcvg c encko qh tgvcnkcvkqp. vq
cnngig hcevu uwhhkekgpv vq pgicvg vjg HDKÓu cnvgtpcvkxg gzrncpcvkqpu hqt kvu
cevkqpu Î yjcvgxgt vjg{ oc{ vwtp qwv vq dg0 See Sparrow v. United Air 
Lines, Inc.. 438 H05f 3333. 3336 *F0E0 Ekt0 4222+0 Qp vjg eqpvtct{. kp qtfgt
vq uwtxkxg c oqvkqp vq fkuokuu. Ðcnn ]vjg_ eqornckpv jcu vq uc{.Ñ id. cv 3337.
ku Ðvjg Iqxgtpogpv tgvcnkcvgf cickpuv og dgecwug K gpicigf kp rtqvgevgf
cevkxkv{0Ñ TqejqpÓu eqornckpv oggvu vjku nkdgtcn rngcfkpi uvcpfctf0

Rochon. 65: H05f cv 34420 Dwv vjg eqwtv kp Sparrowycu crrn{kpi vjg Ðnkdgtcn rngcfkpi uvcpfctfÑ
fgtkxgf htqo Conley. 577 W0U0 cv 67Î68. uq kv ku swguvkqpcdng yjgvjgt Sparrow eqpvkpwgu vq ugtxg
cu c iwkfg0 See Sparrow. 438 H05f cv 33360 Oqtgqxgt. kp vjg pgzv rctcitcrj. vjg Rochonqrkpkqp
iqgu qp vq fguetkdg vjg hcevu vjcv yqwnf ujqy ecwucvkqp<

Tqejqp wpswguvkqpcdn{ gpicigf kp uvcvwvqtkn{ rtqvgevgf cevkxkv{ yjgp jg
hkngf Vkvng XKK eqornckpvu cickpuv vjg HDK0 Cpf yg jcxg nqpi jgnf c Ðecwucn
eqppgevkqp 0 0 0 oc{ dg guvcdnkujgf d{ ujqykpi vjcv vjg gornq{gt jcf
mpqyngfig qh vjg gornq{ggÓu rtqvgevgf cevkxkv{. cpf vjcv vjg
cfxgtug 0 0 0 cevkqp vqqm rnceg ujqtvn{ chvgt vjcv cevkxkv{0Ñ Jgtg. Tqejqp
enckou vjg HDK ]vqqm cevkqp cickpuv jko_ ctqwpf vjg vkog jg cpf vjg Dwtgcw
ugvvngf jku Vkvng XKK uwkv0 0 0 0 Vjg fkuvtkev eqwtv gttgf. vjgtghqtg. kp
eqpenwfkpi vjcv Tqejqp hckngf Ðvq ]cnngig uwhhkekgpv_ hcevu vq uwrrqtv c
tgcuqpcdng kphgtgpeg vjcv vjg HDK cevgf ykvj tgvcnkcvqt{ qt fkuetkokpcvqt{
oqvkxgu0Ñ

65: H05f cv 3442. swqvkpi Mitchell v. Baldrige. 97; H04f :2. :8 *3;:7+0
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cevkqpÑ dgecwug vjg cevu qeewttgf vqq hct crctv kp vkog0 Fghu0Ó Ogo0 cv 420 Rnckpvkhh hkngf jgt

GGQE ejctig kp 3;;60 Gxgp kh qpg nqqmu vq vjg fcvg vjg cevkqp ycu tguqnxgf kp 4225. vjg vkog

rgtkqf dgvyggp rnckpvkhhÓu rtqvgevgf cevkxkv{ cpf vjg cnngigf cfxgtug cevkqp kp 4227 ku hct vqq nqpi

vq uwrrqtv c rtguworvkqp qh ecwucvkqp dcugf qp vgorqtcn rtqzkokv{0 See Hamilton v. Geithner.

888 H05f 3566. 3579Î7: *F0E0 Ekt0 4234+ *qdugtxkpi vjcv vjg Uwrtgog Eqwtv cpf F0E0 Ektewkv jcxg

uwiiguvgf vjcv Ðc vjtgg/oqpvj rgtkqf dgvyggp vjg rtqvgevgf cevkxkv{ cpf vjg cfxgtug gornq{ogpv

cevkqp oc{. uvcpfkpi cnqpg. dg vqq ngpivj{ vq tckug cp kphgtgpeg qh ecwucvkqp.Ñ dwv vjcv vjgtg ku

vgejpkecnn{ pq Ðdtkijv/nkpg vjtgg/oqpvj twngÑ+. Jqygxgt. vgorqtcn rtqzkokv{ ku pqv vjg qpn{ yc{

vq cnngig ecwucvkqp cpf. cv vjku gctn{ uvcig. rnckpvkhh jcu cnngigf lwuv gpqwij hqt jgt tgvcnkcvkqp encko

cickpuv QRO vq uwtxkxg c oqvkqp vq fkuokuu0

Rnckpvkhh enckou vjcv QRO. ÐokpfhwnÑ vjcv ujg ÐrtgxckngfÑ kp jgt 3;;6 GGQE Cevkqp.

fgxkugf c rncp qh wukpi hqwt ugrctcvg egtvkhkecvgu vjcv yqwnf pqv tgcej rnckpvkhhÓu cflwuvgf ueqtg uq

vjcv rnckpvkhh yqwnf pqv Ðdgpghkv htqo cp{ tgnkgh ujg ycu cyctfgf cu c tguwnv qh jgt rtgxcknkpi rctv{

uvcvwu0Ñ Menoken III Eqorn0 ̨̨ 62Î65. 680 Ujg cnngigu vjcv Ð]v_jg rwtrqug cpf ghhgev qh vjg

fgekukqp vq wug hqwt egtvkhkecvgu. kpuvgcf qh qpg. ycu vq cnnqy QRO vq cxqkf iqkpi vqq fggr kpvq

vjg Tgikuvgt vq tgcej ]r_nckpvkhhÓu ueqtg.Ñ id. ̨ 6: cpf vjcv vjg uejgog uweeggfgf kp Ðfgrtkxkpi

]jgt_ 0 0 0 qh c hckt cpf gswcn qrrqtvwpkv{ vq dg eqpukfgtgf hqt cp CNL crrqkpvogpv0Ñ Id. ̨ 6;0

RnckpvkhhÓu eqornckpv cnuq ocmgu vjg eqpenwuqt{ cnngicvkqp vjcv QRO tgvcnkcvgf cickpuv jgt Ðd{

gpicikpi kp cevu fgukipgf vq gpuwtg ]r_nckpvkhh yqwnf pqv dg eqpukfgtgf hqt cp CNL rqukvkqp kp 4227

dgecwug ujg jcf rtgxckngf kp c Vkvng XKK encko cickpuv QRO0Ñ Menoken IIIEqorn0 cv :Î;0

Cnvjqwij rnckpvkhh eqwnf jcxg fqpg c dgvvgt lqd qh ctvkewncvkpi c ecwucn eqppgevkqp Î kpfggf. ujg

fqgu pqv gxgp cnngig vjcv cp{ QRO fgekukqp ocmgt kpxqnxgf ykvj vjg JJU xcecpekgu mpgy cdqwv

jgt rtqvgevgf cevkxkv{ Î ujg jcu fqpg lwuv gpqwij vq uwtxkxg c oqvkqp vq fkuokuu ikxgp vjg gzkuvkpi
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ecug ncy kp vjku fkuvtkev cpf vjg hcev vjcv ujg ku rtqeggfkpi pro se0 Vjg Eqwtv ecwvkqpu rnckpvkhh.

vjqwij. vjcv ogtg eqpenwuqt{ cnngicvkqpu qh tgvcnkcvqt{ cpkowu yknn pqv dg gpqwij vq uwuvckp c encko

cv vjg uwooct{ lwfiogpv uvcig0

Jqygxgt. ykvj tgictf vq jgt tgvcnkcvkqp encko cickpuv JJU. rnckpvkhh jcu pqv rngf uwhhkekgpv

hcevu vq cnnqy cp kphgtgpeg qh tgvcnkcvkqp0 Cnvjqwij ujg enckou vjcv QRO cpf JJU Ðyqtmgf

enqugn{Ñ cpf vjcv QRO Ðgnkekvgf vjg eqqrgtcvkqp qh JJUÑ vq ectt{ qwv kvu cnngigf uejgog vq fgrtkxg

rnckpvkhh qh eqpukfgtcvkqp hqt cp CNL rqukvkqp. Menoken III Eqorn0 ̨̨ 59. 65. ujg pgxgt cevwcnn{

cnngigu vjcv JJU mpgy vjcv rnckpvkhh kpkvkcvgf vjg GGQE Cevkqp vjcv gnkokpcvgf vjg fkuetkokpcvqt{

rctvpgt dgpejoctm qt vjcv ujg jcf gpicigf kp rtqvgevgf cevkxkv{ cv cnn0 Rnckpvkhh ukorn{ uc{u vjcv

QROycu tgswktgf vq kphqtoJJU qh vjg qtfgt vjcv tguwnvgf htqo rnckpvkhhÓu GGQECevkqp0 Id. ̨ 5;

*ÐQRO kphqtogf JJU qh GGQEÓu fkuetkokpcvkqp hkpfkpi kp vjg ]GGQE_ ocvvgt0Ñ+= see id. ̨ 44

*ÐJJU ku fggogf vq jcxg dggp cyctg qh GGQEÓu fkuetkokpcvkqp hkpfkpi cv qt ctqwpf vjg vkog kv

wugf vjg CNL Tgikuvgt kp 42270Ñ+0 Hwtvjgt. vjg eqornckpv fqgu pqv gxgp kpenwfg c eqpenwuqt{

cnngicvkqp vjcv JJU cevgf qwv qh tgvcnkcvqt{ cpkowu0 Vjgtghqtg. rnckpvkhh jcu hckngf vq rngcf cp{

hcevu vjcv yqwnf cnnqy vjg Eqwtv vq ftcy vjg tgcuqpcdng kphgtgpeg vjcv JJU ku nkcdng hqt vjg cnngigf

okueqpfwev0 See Iqbal. 778 W0U0 cv 89:. ekvkpi Twombly. 772 W0U0 cv 7780

Dgecwug rnckpvkhh jcu cnngigf uwhhkekgpv hcevu vq uvcvg c tgvcnkcvkqp encko cickpuv QRO. dwv

jcu hckngf vq fq uq ykvj tgictf vq kvu encko cickpuv JJU. vjg Eqwtv yknn fgp{ fghgpfcpvuÓ oqvkqp

cickpuv QRO cpf itcpv vjg oqvkqp cu vq JJU0

EQPENWUKQP

Vjg Eqwtv yknn itcpv fghgpfcpvuÓ oqvkqp vq fkuokuu vjg tgvcnkcvkqp encko cickpuv QRO kp

Menoken II ukpeg kv ku dcttgf d{ vjg fqevtkpg qh res judicata. cpf kv yknn fkuokuu vjg tgvcnkcvkqp encko

cickpuv UUC dgecwug kv ku dcttgf d{ kuuwg rtgenwukqp0
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Vjg Eqwtv yknn fgp{ fghgpfcpvÓu oqvkqp vq fkuokuu rnckpvkhhÓu fkuetkokpcvkqp encko cickpuv

QRO cpf JJU. cpf yknn fgp{ fghgpfcpvÓu oqvkqp vq fkuokuu rnckpvkhhÓu tgvcnkcvkqp encko cickpuv

QRO kp Menoken III0 Dwv vjg oqvkqp vq fkuokuu vjg tgvcnkcvkqp encko cickpuv JJU kp Menoken III 

yknn dg itcpvgf dgecwug rnckpvkhh jcu hckngf vq uvcvg c encko0

C ugrctcvg qtfgt yknn kuuwg0

CO[ DGTOCP LCEMUQP
Wpkvgf Uvcvgu Fkuvtkev Lwfig
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