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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SANTOS MAXIMINO GARCIA

Plaintiff,

V. Civil Action No. 16-cv-94 (JDB)

EXECUTIVE OFFICE FOR UNITED
STATES ATTORNEY S

Defendant.

MEMORANDUM OPINION

Plaintiff Santos Maximino Garcia, proceeding pro se, brought this action under the
Freedom of Information Act (“FOIA”), 5 U.S.& 552,against defendant, the Executive Office
for United States Attorneys (“EOUSA"Compl.[ECF No.1] at1. Plaintiff seeks‘disclosure of
all information germane to prosecution witness Noe Craizooperating witness who testified for
thegovernment inGarcia’sfederalcriminaltrial. 1d. Asserting that it has satisfied its disclosure
obligations under ®1A, EOUSAmoved forsummaryjudgmenipursuant to Rule 56 of the Federal
Rules of Civil ProcedureSeeDef.’s Mot. for Summ. J. [ECF No. L1&t1. The Court advised
plaintiff of the need to respond to EOUSA’s motiand grantechim an extensiorto file a
response.SeeOct. 11 20170rder[ECF No.19]. Plaintiff, however, has failed to respond, and
his time to do so expired over four months ago.

The Court findghat EOUSA’s search for the requested documents was adeap@tibat
the agenciesufficiently justified withholding responsive documents under the relevant statutory
exemptions.Hence, for the reasons explained below, the GeilirtgrantEOUSA’s motionfor

summary judgment
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BACKGROUND

On November 16, 2014laintiff submitted a requesio EOUSA for the release of
documents pursuant to FQIAeeCompl. Ex A. In his requestplaintiff sought the disclosure of
“all information germane to prosecutiovitness Noe Cruz” relating tdaontiff's criminal case

United States v. GargidNo. 050393 (D.Md. judgment issued May 13, 2009)d. He claimed

that the prosecution “never attempted to ascertain the scope of [Cruz’sjatrimstory”’and was
“deliberately ignorant” as to Cruz’s rape charge, for which he was indicg 3 five years after
plaintiff's trial. Compl.at 5.

On January 5, 2015, EOUSA notifipthintiff that his request was receive@ompl. Ex
B. EOUSA'’s response informgdaintiff that records pertaining to a third party generally cannot
be released abse(it) “express authorization and consent of the third gaf®),” proof that the
subject of the request is deceabent, (3) “a clear demonstration that the public interest in
disclosure outweighs thiird party’spersonal privacy interest and that significant public benefit
would result from the disclosure of the requested recortds. Sinceplaintiff did not provide a
release, death certificate, or public justification for release, EOUSA expldiatthe release of
records concerning Noe Cruz would result in an unwarranted invasion of personal.plivacy

On January 14, 2019plaintiff appealed EOUSA’s decision to the Office of Information
Policy (*OIP”). Compl. Ex. C He claimedthat all documentation involving Cruz should be

disclosedgiting the D.C. District Cou’'s decision in Marino v. Drug Enforcemehtiministration

15 F. Supp. 3d 141 (D.D.C. 20144. OIP informedplaintiff on February 10, 201t&at his appeal
had been receiveal week earlier Compl. Ex. D On June 30, 2015, OIP notifig@thintiff that it
had “affirm[ed], on partly modified grounds, EOUSA'’s action olaijftiff's] request.” Compl.

Ex. E. OIP explained that, because any 1putblic records responsive ptaintiff's request would



be categorically exempt from disclosure, EOUSA properly assE®IA Exemption 7(C) and
was not required to conduct a search for the requested red¢drds.

Blocked from receiving his requested information, plaintiff filed a complaithis Court
on January 15, 2016, seeking the disputed materiaée Compl. EOUSA filed a motion to
dismiss on the same grounds provided in OIP’s denial of plaintiff's FOIA req&estMot. to
Dismiss [ECF No. 3] at 1. The Court denied the government’'s maitating that “EOUSA’s
Exemption 7(C) claims are best consideretbaspecific documents, rather than in the abstract
Seelune 21, 2016rder [ECF No. 7at 2 EOUSAthenforwardedplaintiff’'s request to EOUSA’s
FOIA contact for the United States Attorney’s Office for the District of\Néand (“‘USAO-MD”)
and asked ito search for any records relateglkaintiff's prosecution.SeeDef.’s Mot. for Summ.

J. at4. All systems within the USAGVD likely to contain records responsivegiaintiff's request
were searched, arEODUSA claims that[t]here are no other records systems or locations within
EOUSAINn which other files pertaining to Garcia were maintained.”

In the course of processimgaintiff's request, EOUSA determined that certain records
originatedfrom other agencies and, accordingly, referred those redordse Department of
Justicés Criminal Division (“DOJ”), the Department of Homeland Security’s Immigration and
Customs Enforcement (“ICE”), and DOJ’s Bureau of Alcohol, Tobacco, Firearmsxplasizes
(“ATF”). Each agency ppared a declaration and a Vaughdex addressing all documents

withheld pursuant to an applicable FOIA exemptimnaccordance witNVaughn v. Rosen, 484

F.2d 820 (D.C. Cir. 1973)SeeDecl. of David Luczynsk{“Luczynski Decl.”) and Luczynski
Decl. Ex. H (*EOUSA Vaughn hdeX) [ECF No. 182]; Decl. of John E. Cunningham llI

(“Cunningham Decl.”andDOJ Vaughn IndeXECF No. 183]; Decl. of Matthew Riley("Riley



Decl.”) andRiley Decl. Ex. 1 (“ICE Vaughn hdeX) [ECF No. 184]; Decl. of Stephanie M.
Boudher (“Boucher Decl.”)andBoucher DeclEx. E(“*ATF Vaughn Index”) [ECF No. 18-5].
EOUSA moved for summary judgment on July 7, 2017, claiming it had fulfilled its
obligatiors under FOIA. SeeDef.’s Mot. for Summ. Jat 1. A schedule issued by the Court
requiredplaintiff to file a response tadefendant’s motion and any cresstion for summary
judgment by September 8, 201%eeJune 6, 201 Drder [ECF No. 17].0n October 11, 2017,
after no such response was filed, the @aadvised faintiff of the consequences of failing to

respond to a dispositive motiamderFox v. Strickland837F.2d 507, 509 (D.C. Cir. 1988), and

orderedhim to file anyresposeto EOUSA’s motion for summary judgment by November 10,
2017, £eOct. 11, 2017 Order.  Plaintiff hasstill filed no responsetherefore pursuanto the

October 11, 201Drderand the D.C. Circuit’s decision in Winston & Strawri P v. McLean

843 F.3d 503, 58-08(D.C. Cir. 2016), the Court may accept as undispuedeidiant’s Statement
of Undisputed Material Facts in Support of Defendant’s Motion for Summary Judgment gynd ma
decide the motion without the benefit of any opposition brief from plaintiff.

LEGAL STANDARD

Summary judgrant is appropriatéif themovant shows that there is no genuine dispute as
to any material fact anthe movant ientitled to judgment as a matter of lawFed. R. Civ. P.
56(a). The party seeking summary judgment bears the initial responsibility of deatongsthe

absence of a genuine dispute of material f&#eCelotex Corp. v. Catrett, 477 U.S. 317, 323

(1986). The moving party may successfully support its motion by identifying those portions of
“the record, including depositions, documents, electronically stored informaticshavés or

declarations, stipulations (including those made for purposéiseahotion only), admissions,



interrogatory answers, or other materials” which it believes demonstratesérecalof a genuine
disputeof material fact.Fed. R. Civ. P. 56(c)(13); seeCelotex 477 U.S. at 323.
“FOIA cases typically and appropriately are decided on motions for sumutgment.”

Georgacarakos ¥BI, 908 F. Supp. 2d 176, 180 (D.D.C. 2012) (quobmds of Wildlife v. U.S.

Border Patrgl 623 F. Supp. 2d 83, 87 (D.D.C. 20P9FOIA is a means for citizens to “know

“what their Government is up 10" Nat'| Archives & Records Admirv. Favish, 541 U.S157,

171 (2004) ¢itationomitted). Accordingly, FOIA requires federal agencies to release their records
to the public upon request, unless the requested information falls within one of nine statutory
exemptions to disclosuré&ee5 U.S.C.8 554a)(3)(A), (b).

District courts reviewde novoan agency’s decision to withhold requested documents under
a statutory exemption, and the agency withholding responsive docubears the burden of

proving the applicability of claimed exemptiomsm. Civil Liberties Union (ACLU) v. U.S. Dép

of Defense 628 F.3d 612, 619 (D.C. Cir. 2011An agency is entitled to summary judgment “if
no material facts are in dispute and if it demonstrates ‘that each document thatHallghe class
requested either has dre produced . . . or is wholly exempt from [FOIA’Bispection

requirements.” Students Against Genocide v. U.S. Dep't of State, 257 F.3d 8280833 Cir.

2001) (quoting Goland v. CIA, 607 F.2d 339, 352 (D.C. Cir. 1p78)ltimately, an agency’s

justification for invoking a FOIA exemption is sufficient if it appears ‘logical’ olalsible.”
ACLU, 628 F.3d at 61&itation omitted)
Even if the nonmoving party fails to respond to the motion for summary judgtfaent

motion for summary judgment canrim ‘conceded’ for want of oppositionWinston & Strawn

843 F.3dat505. The burden is always on the movant to demonstrate why summary judgement is

warranted, and[t]he nonmoving party’s failure to oppose summary judgment does not shift that



burden.” Id. (quotingGrimes v. Digtict of Columbia, 794 F.3d 83, 97 (D.C. Cir. 20L5Pursuant

to Federal Rule of Civil Procedure 56(e)(1), th&rict court can “give a party who has failed to
address a summary judgment movant’s asserbbfact ‘an opportunity to properly support or

address’ the fact."Grimes 794 F.3d at 92 (quoting Fed. R. Civ. P. 56(e)(Xpwever, if the

nonmovant fails to respond to a movant’s factual submissidithenfails to take advantage of
the opportunity to rectify that failure, trastrict court may consider the factindisputed for

purposes of the motion. Winston & Strawn, 843 F.3d at 88Grimes 794 F.3d at 94.

ANALYSIS
l. EOUSA'S SEARCH FOR REQUESTED DOCUMENTS WAS ADEQUATE UNDER FOIA
An agency only fulfills its FOIA obligations if it can demonstrate beyanthterial doubt

that its search was “reasonably calculated to uncover all relevant documéfisterg v. U.S.

Dep't of Justice, 705 F.2d 1344, 1351 (D.C. Cir. 1983).prevailin a FOIA action, the agency

must show that it has made “a good faith effort to conduct a search for the reqeestesl using
methods which can be reasonably expected to produce the informationeddué&xnlesbyv.

U.S. Dep't of the Army, 920 F.2d 57, 68 (D.C. Cir. 1990y he question is not whether there

might exist any other documents possibly responsive to the request, but rather vilectarch

for those documents waslequaté Steinbergv. U.S. Dep’t of Justice, 23 F.3d 548, 551 (D.C.

Cir. 1994)(citation omitted). Adequacy is judged by a standard of reasonablendsssbergv.

U.S. Dep't of Justice, 745 F.2d176, 1485D.C. Cir. 1984) The agencies are not required to

search every record system; rather, a search may be reasonable if it includesnad ‘dsit are
likely to turn up the information requested®yan v. FBI, 174 F. Supp. 3d 486, 491 (D.D.C. 2016)

(quotingOglesby 920 F.2chat 68).



The agency may meet its burden and show that the search was adequate by submitting
reasonably‘detailed and noitonclusory” affidavits or declarations that are submitted in good

faith, SafeCard Servs., Inc. v. SEC, 926 F.2d 1197, 1200 (D.C. Cir. {&€dt)on omitted) and

an index of the information withheld/aughn 484 F.2dat 827-28. For an affidavitto be
“reasonably detailed it must “sef] forth the search terms and the type of search performed, and
avef] that all files likely to contain responsive materials (if such records)exese searched
Oglesby 920 F.2d at 68. Agency affidavits that “do not denote which files were searched or by
whom, do not reflect any systematic approach to document location, and do not provide
information specific enough to enable [thkintiff] to challenge the procedures utilized” are

insufficient to support summary judgmeweisberg v. U.S. Dep’t of Justice, 627 F.2d 365, 371

(D.C. Cir. 1980).

EOUSAsubmitted a dearationfrom David Luczynski, aicOUSA Attorney Advisor in
order to meetts burden with respect to the adequacyitefsearch Seeluczynski Decl. § 1.
Luczynski’'sdeclaration states that EOU®&aluated |aintiff's FOIA request andbecause each
United States Attorney’s Office maintains the case files for criminal matters pteddoy that
office, it forwardedtherequest to EOUSA'’s FOIA contact for tdSAO-MD. 1d. 10 The FOIA
contact conducted a systematic search for records using the ser@nchSantos Maximino
Garcia and the case number to determine thatioa of all files relating to |pintiff. 1d. The
FOIA contact used the “LIONS” system, the computer system used by Untétes Sttornels

Offices “to track cases and to retrieviesi pertaining to cases and investigationsl.” With this

! Plaintiff's last name does not appear to include/ahenin any of the other documerfited in this case,
which theoreticallycould suggest that the search terms were inadeqiatese Judicial Watch v. U.S. Dep'’t of
State Civ. Action No. 12893 (JDB), 2017 WL3913212, at *11[}.D.C. Sept. 6, 2017)réjecting argumenthata
search waadequatdecause the State Department used variamsiohr Aulaqgi’s last name rather than his full
name). However, plaintiff does not allege that the search terms were inadequateappédars that EOUSA found
plaintiff's criminal case files without difficulty.




system, “the user can access databases which can be used to retrieve inforraatioonba
defendant’s name, the USAO number (United States’ Attorney’s Offteenial administrative
number), ad the district court case number for any court casés.” According to Luczynski,
“[a]ll documents responsive to plaintiff's FOIA request would have been thaatthe United
States Attorney’s office for the District of Maryldnaihd “[t]here are no other records systems or
locations within EOUSA in which other files pertaining to plaintiff were maintainédl.
Luczynski's affidavit provides sufficient information for EOUSA’s search msde be
challenged: it indicates who conducted the searcltifggsethe search terms useahddescribs
the type of search conducte&eeWeisberg 627 F.2dat 371, Oglesby 920 F.2d at 68.The
information in the affidaviindicates that EOUSA took a sensible and systematic approach to
plaintiff's FOIA request. Plaintiff has not alleged that afiyhe information EOUSA provided
was inaccurateor that its process wasadequate Accordingly, because EOUSANnsured thall
systems “likely to contain records responsive to plaintiff's requese wearched,Luczynski
Decl. 11, and submitted a reasonably detailed declaration describing the search, thevasarch

adequate.

I. THE RESPONSIVE DOCUMENTS WERE PROPERLY WITHHELD PURSUANT TO FOIA’ S
STATUTORY EXEMPTIONS.

After the search is deemed adequate, the agensy show that withheld materials fall

within a FOIA statutory exemptioheadership Conference on Civil Rights v. Gonzales, 404 F.

Supp. 2d 246253 (D.D.C. 2005). Here,each agencgubmitteda declaration and Vaughndex
addressing all responsive documents withheld pursuant to a FOIA exem@i@iuczynski
Decl. 11 13-29and EOUSAVaughn IndexCunningham Dechl{ 16-25and DOXNaughn Index

Boucher Declff 16-37 and ATF Vaughn IndexRiley Decl. Y 25-37 and ICE Vaughn Index.



Between them, the agencies involsedendifferent FOIA exemptions that they claimed apply to

all or some of the responsive documents. The Court will address each in turn.

A. FOIA Exemption 6

EOUSA, DOJ ICE, and ATF withheld records pursuantR®IA Exemption 6, which
exempts from disclosurgersonnel and medical files and similar files the disclosure of which
would constitute a clearly unwarranted invasion of personal privacy.S.C.8 552(b)(6) To
determine whetheExemption6 applies a court musfirst determine whether the responsive

records are persad, medical, or similar filesSeeMulti Ag Media LLC v.U.S.Dep't of Agric.,

515 F.3d 1224, 1228 (D.C. Cir. 2008). If so, the cowrstthen decide whether the disclosure of
the thirdparty information “would constitute a clearly unwarranted invasion of personal ptivacy
Id. This requires thecourt “to balance the privacy interest that would be compromised by
disclosure against any public interesthe requested informationld.

“Congress’ primary purpose in enacting Exemption 6 was to protect individualshieom t
injury and embarrassment that can result from the unnecessary disclosusecdjaformatior.

U.S. Dep'’t of State wVash Pog Co, 456 U.S. 595, 599 (1982)Accordingly, Exemption 6 is

designed to covetdetailedGovernment records on an individual which can be identified as
applying to that individudl. Id. at 602. Courtshaveapplied this exemption broadly, holding
specificallythat Exemption 6 coverssuch items as a person’s name, address, place of birth,

employment history, and telephone numbeludicial Watch, Inc. VU.S.Dep'’t of the Navy 25

F. Supp. 3d 131, 141 (D.D.C. 2014).
EOUSA, DOJICE, and ATF each invoked Exemptiofo8 all records “pertaining to third
party individuals to protect their personal privacy interestautzynski Decl.y 20. EOUSA’s

Vaughn Indexlists, for examplea documentithheld under Exemption 6 becausedntains



names and identifying information of victims and suspeseg e.qg, EOUSA Vaughn Index, Doc
3; see als®OJ Vaughn Index, Dod (redactinghe namesand identifying information of lower
level government employees aoither third parties who provided information to the Department
of Justice during the course of criminal investigations and prosecytiGisVaughn IndexDoc
2 (withholdingdocuments that contain the first and last names, addres®ne numberand fix
numbersof special agenjs ATF Vaughn Index, Dacl (withholding among other things, the
names and identifying information of ATF Special Agents, RAGE Task Forase@ffLocal Law
Enforcement Officers and USAO personnel, suspects in the investigation, and calfidenti
informantg. Given the broad application of Exemptiorttés information falls within Exemption
6’s “persomd file” category.

The Court must therefore balance the privacy interests and public traestzke.“The
balancing analysis for FOIA Exemption 6 requires that we first determiethemdisclosure of
the files ‘would compromise a substantial, as opposet tminimis privacy interest,” because

i]f no significant interest is implicated. . FOIA demands disclosuré.Multi Ag Media LLC,

515 F.3d at 1229quotingNat’l Ass’n of Retired Fed. Enspv. Horner, 879 F.2d 873, 874 (D.C.

Cir. 1989)) A “substantial privacy interest exists in avoiding embarrassment, retaliation, o

harassment and intense gory by the media that would likely follow disclosureltdicial Watch,

Inc. v. U.S. Dep't of State, 875 Bupp. 2d 37, 46 (D.D.C. 2012ge alstdorner, 879 F.2d at 875

(“[T]he privacy interest of an individual in avoiding the unlimited disclosure obhiser name
and address is significant])]” Thenthe Court must “address the question whether the public

interest in disclosure outweighs the individual privacy concerdiilti Ag Media LLC, 515 F.3d

at1230. The basic purpose of FOIA is for citizens to be informed about what their gosetrrsnm

up to. Id. at 1231. Accordingly, information that “sheds light on an agésqyerformance of its

10



statutory duties” is in the public interedtl.S. Dep't of Justice v. Reporters Conmfior. Freedom

of Press489 U.S. 749, 773 (1989).

Here, each agencyeasonablydetermined that the privacy interests at stake were
substantial. The agencieswithheld records or portions of records becatls® names and
identifying information of thireparty individualspermeated those documents, and disclosure
could be expected to cause “harassment, embarrassment and/or unsolicited pditadibityould
clearly constitute an unwarranted invasion of their personal priv&yihingham Declf 16;see
Luczynski Decly 19; Riley Decl. 1 29; Boucher Decl. { ZBhis claimis especially significant
in light of plaintiff's involvement in a RICO investigation by the ATF Regional Area Gang
Enforcement (RAGE) Unit Task Force, which was established to address timé etinhes carried
out by the MS13 street gangSeeBoucher Decl. L1, see alsad. 123 (“ATF determined that
the disclosure of this information could reasonably be expected to constitute an ntedarra
invasion of these third parties’ privacy, because bemsgociated with ATF's criminal
investigation into Plaintiff’'s unlawful actions carries a stigmatizing and negetineotation.”).
The agenciesioted that thelocumentsvithheld included a wide range of identifying personal
information, and theyaised legitimate concerns about retaliatory actions that could be taken
against the law enforcement agents and cooperating witnesses whosetiofothe agencies
wish to shield under Exemption-goarticularly given the violent tendencies of the{Sgang—
and about maintaining the confidentiality of withesses who cooperated with thes@tbati their
identities would remain privateSeeid. 1 23-25 Cunningham Decl. {1 16, 18yuczynski Decl.

1 18; Riley Decl. 11 2831. All of these considerations weigh strongly against disclos8ee

U.S. Dep't of State v. Ray, 502 U.S. 164, 175 (1991).

11



Theseindividual privacy interestare not outweighed by any public interest in disclosure.
Any such interest must be rooted in “the basic purpose of the Freedom of Informatitmofen

agency action to the light of public scrutinyJ.S.Dep't of Air Force v. Rose, 425 U.S. 352, 372

(1976). The agencies assert that therdlitide public interest in the disclosuref personal
information about third parties involved in ATF’s investigatioBeeRiley Decl. 36 (“The
disclosure of this [personal identifying information] serves no public benefit anttiwot assist
the public in understanding how the agency is carrying out its statutory respongibgee also
Cunningham Decl. § 18 (“[T]he Criminal Division balanced the significant personeacy
interests of a thirgbarty confidential source in not having their name and identifiyifogmation
disclosed against the negligible public interest in the disclosure of thetityd¢n The Court
agrees. While information regarding the RAGE Unit Task Force might shed light on ATF's
operations against a prominent gang, the documents withheld under Exemguittaifa wide
range of confidential information about individuals involved with the Task Force’stigatsns.
“[R]arely does a publimterest outweigh an individual’privacy interest when law enforcement

information pertainindo an individual is souglit Martin v. Dept of Justice 488 F.3d 446, 457

(D.C. Cir. 2007), and this is not one of those rare instances.

In sum, because the disclosure of the tpiadty identifying information would “constitute
a clearly unwarranted invasion of personal privadyl).S.C.8 552(b)(6), and disclosure of the
informationwould servdittle public benefitthe agencies’ reliaae on Exemption 6 in withholding

responsive documents was appropriate.

B. FOIA Exemption (7)(C)

EOUSA, DOJ, ICE, and ATF each withheld records pursuaRtQi® Exemption 7(C).

This provisionexempts from disclosure “records or information compiled for lafereement

12



purposes, but only to the extent that the production of such law enforcement recordsnatiofo

. .. could reasonably be expected to constitute an unwarranted invasion of personal p&vacy.”
U.S.C.8 552(b)(7)C). Where disclosure of information compiled for law enforcement purposes
“could reasonably be expected to constitute an unwarranted invasion of personal,"pidvacy
“such information can be withheld if the privacy interests outweigh the publicestten

disclosure.”King v. U.S. Dep't of Justice, 245 F. Supp. 3d 153, 161 (D.D.C. 2017).

“[Plrivacy interests are particularly difficult to overcome when law enfoeceém
information regarding third parties is implicatedMartin, 488 F.3cdat 457. This Court has held
that, under Exemption 7(CYhe disclosure of names and other identifying information of third
partiesthat could lead to the individuals becoming “targets of harassment and humiiliate
“legitimate interest’ weighing against disclosuireKing, 245 F. Supp. 3d dt61 (quotingLesar

v. U.S. Dept of Justice 636 F.2d 472, 487 (D.C. Cir. 198303ee als&afeCard Servsinc. 926

F.2dat 1205(“There is little question that disclosing the identity of targets ofdaforcement
investigations carsubject those identified to embarrassment and potentially more serious
reputational harm.”).

Once thegovernment has shown that the privacy concerns addressed by Exemption 7(C)
are present, the burden shifts to the requester to demonstrate that the “pubbt saieght to be
advanced is a significant one, an interest more specific than having the indarfoatits own
sake.” Favidh, 541 U.S. at 172The D.C. Circuithas categorically held that, “unless access to the
names and addresses of private individuals appearing in files within thiecdiakemption 7(C)
is necessary in order to confirm or refute compelling evidence that the agemgyaged in illegal

activity, such information is exempt from disclosur&afeCard Sesy, Inc., 926 F.2d at 1206.

13



Here,EOUSA, DOJ ICE, and ATF withheld law enforcement records under Exemption
7(C). Seeluczynski Decl. 1 2and EOUSA Vaughn Indexiunningham Decl. 1 $56andDOJ
Vaughn IndexBoucher Decl. 1 1&nd ATF Vaughn IndexRiley Decl. § 26and ICE Vaughn
Index The privacy interesteelating to these law enforcement records claimed by each agency
outweigh the public interest in disclosur@s described above in connection with Exemption 6,
the agencies each assarstrong privacy interest against disclosutee releasef documents
compiled for law enforcement purposes could subject individuals to “harassment, drarm
exposure to unwanted and/or derogatory publicity and interferences.” Luczymky R2.

The public interest in favor of disclosure, meanwhile, is sligithis complaintplaintiff
asserts that the prosecution was “deliberately ignorant” of Cruz’s ctimgtary during his tenure
as a cooperating witnedsgcause it “fail[ed] to discover that its principal witness had committed
a rape and perjured himself during Plaintiff's 2008 trial to the extent thagdtiswony purposely
omitted this offense from any discussiata his criminal history Compl. at 56. Plaintiff

therefore claims, citinylarino v. Drug Enforcementdministration 15 F. Supp. 3d 141, thiis

purported “government improprietytreatesa significant public interesin the releaseof

information about CruzZCompl. at 7. This claim is unpersuasivedn Marino, the aurt held that

“Marino has presented evidence indicating that the Government ‘might’ have beegemiegli
failing to know that its key witness was lying to the jurg aeriously understating his involvement

in the[drug rind conspiracy’ 15 F. Supp. 3d at 154ee alsad. at 15455 (citing reasons why

the government should have been aware that the primary witness’s role in thegamigation
was more extensive than he represerdaed holding that the government acted either negligently
in failing to crosscheck his story against the government’s broader investigation of the drug

organization or improperly by presenting his testimony despite knowing it \8as fa

14



Here, ly contrastplaintiff offers no evidence as tehy the prosecution should have been
aware of Cruz’s 2003 rap&eeCompl. at 5.Plaintiff's arguments particularly unconvincing in
light of the facthatCruz was not convicted of rape until 2013, five years afgentiff's trial. Id.
Accordingly, Plaintiff has not satisfied his burden of demonstratimgt the public interest in

disclosureoutweighs the privacy interests at stélezauséthere is no ach evidence of agency

misconduct.” SafeCard Servdnc., 926 F.2d at 1206.

C. EOIA Exemption (7)(D)

EOUSA, DOJ, and ATF each withheld records pursua”RQbA Exemption 7(D), which
allows agencies to withholdecords or information compiled for law enforcement purpéses,
only to the extent that the withheld informatidcould reasonably be expected to disclose the
identity of a confidential source, . . . and, in the casa @&cord or information compite by
criminal law enforcement authority in the course of a criminal investigation infargation
furnished by a confidential sources’U.S.C8 552(b)(7)D). A source is confidential for purposes
of this exemption where “the source provided information under an express assurance of

confidentiality.” Williams v. FBI, 69 F.3d 1155, 1159 (D.C. Cir. 199%uftingU.S. Dep't of

Justice v. Landano, 508 U.S. 165, 172 (1%93)

EOUSA, DOJ and ATF each invoked Exemption 7(D) in order to protect the identities of
confidential informants who “provid[edhformation to law enforcement officers with an express
promise of confidentiality.”See, e.g. EOUSA Vaughn Index, Dog}, see als@Boucher Decl |
27-30; Cunningham Decl.q119-23. DOJ, for exampleasserted that “withheld documents
where the release of information contained within those records could afiesntiyy a thirdparty
confidential source.”Cunningham Declf| 23;see als@Boucher Decl. § 30 (“If this information

were released, the source or sources of information would be identified to thefPlgintihe

15



confidential information was provided “during the course of a legitimate law enfertem
investigation” into thectivities of MS13. Williams, 69 F.3d at 1159. The agencies thus properly

invoked Exemption 7(D).

D. FOIA Exemption (7)(E)

ICE and ATF both withheld records pursuant/OIA Exemption 7(E)which likewise
exempts from disclosure “records or information compiled for law enfontepeposes,when
production “woulddisclosetechniques and procedures for law enforcement investigations or
prosecutions, or would disclose guidelines for law enforcement investigations orupicrsed
such disclosure couldeasonably be expected to risk circumvention of the”law. U.S.C.

8 552(b)(7)(E). The D.C. Circuit has recognized that “Exemption 7(E) sets a relativelydow b

for the agency to justify withholding.Blackwell v. FB| 646 F.3d 37, 42 (D.C. Cir. 2011The

agency need only demonstrate “logically how the release of the requestathiidormight create
a risk of circumvention of the law.Id.

Here ICE and ATFhave maddhat demonstration Stephanie Boucher, Chief of the
Disclosure Division at ATFexplained that “[a]lthough the use of recording devices and the use
of [Confidential Informants/Confidential Sources] are known law enforcement tpei®)i
specific information relating to the types of recording devices used, the parameed to
determinewhether a device dConfidential Informants/Confidential Sources] will be used, and
how law enforcement employs those techniques could reveal information that waltdres
circumvention of the law. Boucher Decl 33. If this “sensitive lawenforcement information”
werereleased, it “woulgeopardizehe futureuseof the investigative technique(s) or minimize the
effectiveness of those techniquedd. Similarly, Matthew Riley, Acting Deputy FOIA Officer at

ICE, explained thatthe law enforcement techniques redacted involve cooperative arrangements
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between ICE and other agencies,” the disclosure of which “could adversely faiffiect
investigations by giving potential subjects of investigations the ability to anticipete
circumstancesinder which such techniques could be employed . . . and identify such techniques
as they are being employed in order to either obstruct the investigation or evatierdétmn

law enforcement officials.”Riley Decl. 3. These statements logically explain how releasing
the content of these documents could help criminals circumvent the law, and thatsShdfie¢o

justify invocation of Exemption 7(E).Blackwell, 646 F.3d at 42.

E. EOIA Exemption (7)(F)

EOUSA, DOJ, and ATF each withheld records purst@fROIA Exemption 7(F)which
exempts from disclosure “records or information compiled for law enfoncepoeposes, but only
to the extent that the production of such law enforcement records or information . . . could
reasonably be expected to engerthe life or safety of any individual.5 U.S.C.8 552(b)(7)(F).

The language in this exemption is “very broad,” Pub. ErfmsEnvtl. Responsibility v. U.S.

Section, Int'l Boundary & Water Comm’n, 740 F.3d 195, 205 (D.C. Cir. 2014), and “has been

interpreted to apply to names and identifying information of law enforcement officengsaes,
confidential informants and other third persons who may be unknown to the requBestam v.

Fed. Bureau of Prisons, 209 F. Supp. 3d 167, 174 (D.D.C. 2@i@dition, “[d]isclosure need

notdefinitelyendanger life or physical safety; a reasonable expectation of endangerffineed.5u

Pub. Empsfor Envtl. Responsibility, 740 F.3d at 205 (emphasis in origin@urtsgenerally

defer to an agency’s predictions of har8eeid.
Here, EOUSA explained that Exemption 7(F) was asserted “to protect the identities
(including identifying information) of confidential informants providing inforroat to law

enforcement officers with an press promise of confidentiality.E.g.,, EOUSA Vaughn Index
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Doc. 15 If these identities were released, the individuals would be subject to “retagliation
including murder, bya] violent criminal organization guilty of murder, attempted murder, arson,
and assault. Id.; see alsoCunningham Declf 25 (“In light of the detailed information the
confidential source provided to federal law enforcement, it is reasonattpect that release of
the confidential source identity would place him/her at great)iskTF’s Chief of the Disclosure
Division, furthermore, explained that “Plaintiff served asidyfdigh level MS13 gang member”
and “[m]embers of M3 frequently engage in criminal activity, including, but not limited to,
murders, assault, robberies, kidnappings, and witness intimidation.” Boucher DeclBaséd
on the violent nature of the ME3 street gangs . . . ATF asserted Exemption 7(F) to protect the
identities and identifying information of all third parties involved in this cag.¥ 37.

“Deferring to the agency’s prediction of harm that could occur to individuals who pdovide

[the agency] with information,Sandoval v. U.S. Dep't of Justice, No.-1613 (ABJ), 2017 WL

5075821, at *13 (D.D.C. Now, 2017),the Court concludes that EOUSA, DOJ, and ATF have

sufficiently justified theinnvocations of Exemption 7(F).

F. FOIA Exemption (5)

EOUSA and DOJ each withheld records pursuamQb Exemption 5 whichexempts
from disclosure “intelagency .. memorandums or letters that would notavailable by law to
a party other than an agency in litigation with the agén&yU.S.C.8 552(b)(5). If a document
requested pursuant to FOIA would normally be subject to disclosure in the civil discomegxt,

“it must also be disclosed unde®IA.” Burkav. U.S. Dep't of Health & Human Servs., 87 F.3d

508, 516 (D.C. Cir. 1996). This exemptithus protects—among other things-pre-decisional
deliberative memoranda, attorneljent communications, and attorney work product, which are

also privileged from civil discoveryid.
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Here,EOUSA andDOJ invoked Exemption 5 for documents that constitute attorneywork
product. SeelL.uczynski Declf{ 14-17; Cunningham Decf]f 11-12. EOUSA explained thdahe
records withheld pursuant Exemption Sncluded, among other thingsmail communications of
attorneys involved irplaintiff's criminal caseanddraft lettersand memoranda.SeeEOUSA
Vaughn Index EOUSA concludes thathese documentare thereforeexempt because they
“contain deliberationsconcerning possible strategies as they relate to the prosecution of the
plaintiff” and “were prepared by, or at the request of an attorney, and made ipatiatrcof, or
during litigation of plaintiff's criminal case.” Luczynski Decl.§ 16. DOJ withheld certain
documentghat were‘in the form of applications and worksheets which pertain to a-trarty
confidential sourcé. Cunningham Decly 12. “[B]ecause these applications and worksheets
involve and contain the thought processes, personal evaluations, litigation stiatelgiesitions
of government attorneys and their agents,” DOJ asserts that “they arg eltamhey work
product under Exemption 5.1d.

The documents withheld are attorney work product of the sort “routinely protected in
discovery’ and thereforéfall[] within the reach of Exemption’5Burka 87 F.3d at 516. Hence

the agenciediseof Exemption 5 was proper.

G. FOIA Exemption (3)

EOUSA withheld adocumentpursuant td~OIA Exemption 3which stateghat FOIA’s
disclosure obligation does not apply to matters that'apetifically exempted from disclosure by
[another] statute,if the statuté (i) requires that the matteb® withheld from the public in such a
manner as to leave no discretion on the issué(ii) establishes particular criteria for withholding

or refers to particular types of matters to be withheldlabow v. U.S. Dep't of Justice, 831 F.3d

523, 527 (D.C. Cir. 2016y(oting5 U.S.C.8 552(b)(3JA)). Federal Rule of Criminal Procedure
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6(e), which bars disclosure of matters occurring before a grandigdeygualifying statute under
Exemption 3. 1d. While there is no ger serule against disclosure of any and all information
which has reached the grand jury chambers,” “the touchstone is whetheruteselosild tend to
reveal some secret aspect of the grand jury’s investigagsanh asthe identities of witnesses or

jurors” Senate of the Commonwealbh Puerto Ricaex rel. Judiciary Commyv. U.S. Dep'’t of

Justice 823 F.2d 574, 582 (D.C. Cir. 1987) (citations and internal quotation oaiki®d)
EOUSA invoked Exemption 3 in connection with a transcript obraversatiorbetween
third-party individuals, which describeletailed criminal activityincluding names of individuals,
because “the release of the name of the witness or other contextual inforimattioould lead to
the derivation of the name would compromise the integrity of the grand jury systeiczynski
Decl. 1 13;EOUSA Vaughn Indx, Doc. 16 As disclosure of the document in question “would

tend to reveal . . . the identities of [grand jury] witnessgsnate of Puerto Ri¢c&23 F.2d at 582

(internal quotation marks omittedhis document was properly withheld under Exemption 3.
1. SEGREGABILITY
FOIA requires that “[a]ny reasonably segregable portion of a record shall be provided to
any person requesting such record after deletion of the portions which are .eExé&phiS.C.
8 552(b). “Agencies are entitled to a presumption that they complied with the obligation to

disclose reasonably segregable materi&lussman v. U.S. Marshals Serv., 494 F.3d 1106, 1117

(D.C. Cir. 2007). Here,EOUSA, DOJ|ICE, and ATFeach examined all responsigecuments
“pageby-page” and determined that “no reasonably segregableexempt information was
withheld from plaintiff.” Luczynski Decl. § 31see als®Boucher Decl. 1 38 (“All of the documents
provided by EOUSA to ATF pertain to third parties. .A Disclosure Specialist reviewed the

materials responsive to Plaintiff's FOIA request and determined that no dosuowerid be
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reasonably segregated from exempt information and produced to Plaintiff.”); Coamrigecl.
26 (“Upon review of the records responsive to plairgifequest, the Criminal Division has also
concluded that there is no segregable-exampt information.”);Riley Decl. {1 39 (“I have
reviewed each record lifdgy-line to identify informatiorexemptfrom disclosure or for which a
discretionary waiver of exemption could be applied.”).

Plaintiff “has not presented sufficient evideneedr, indeedanyevidence—to rebut th[e]
presumption” that these statements correctly characterize the documentse andsthat the
agencies have comet with their obligation to disclose segregable matetiddge v. FBI, 703
F.3d 575, 582 (D.C. Cir. 2013)Hence the agenciegproperly withheld records under FOIA
Exemptions3, 5, 6,7(C), 7(D), 7(E), and7(F), andappropriatelyconcluded that no neexempt
material was reasonably segregable.

CONCLUSION

For the foregoingeasonsEOUSA’s motion for summary judgmentill be granted. A

separate order has been issued on this date.

/s/
JOHN D. BATES
United States District Judge

Dated:March 14 2018

2 EOUSA ATF, and ICE also invoked the Privacy Act, 5 U.S.C. § 552a(j)(2), to yustithholding
responsive documents in their possessiBecause plaintiff does hdring any claims under the Privacy Act, the
Court need not address the Act. However, “the Court notes that ak oéd¢brds in this case appear to originate
within record systems that have been exempted from the Privacy Patker vU.S. Immigraton & Customs Enif,
238 F. Supp. 3d 89, 98 n.8 (D.D.C. 2D1e28 C.F.R. § 16.81(a)(1Rrivacy Act of 1974; Department of Homeland
Security U.S. Immigration and Customs Enforcem@0® External Investigations System of Recoitfs Fed. Reg.
404 (Jan. 5, 2010Boucher Decl. 1-R®; Luczynski Decl. § 12; Riley Decl{f15-21. Thus, EOUSAATF, and ICE
werelikely “within [their] right to withhold documents identified in [these] datsdfa].” Campbell v. United States
Dep't of Justice 133 F. Supp. 3d 58, 69 (D.D.C. 2015)
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