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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MERCY GENERAL HOSPITAL et al,
Plaintiffs,

V. Civil Action No. 1699 (RBW)

ALEX M. AZAR I, in his official capacity

as Secretargf the United States
Departmenpf Healthand Human Services,

N N N N N N N N N N N NS

Defendant.

)

MEMORANDUM OPINION

The plaintiffs, eightyone acute care hospitals located in California, seek judicial review
of thefinal decision of thelefendant, th&ecretary offte United States Department of Health
and Human Services (“HHS"dlenyingtheir claims for reimbursement déductible and
coinsurance paymentisat werenot paidto the hospitaldy Medicare beneficiariesSee
Complaint(*Compl.”) 11 2. The parties filedrossmotions for summary judgmergee
Plaintiffs’ Motion for Summary Judgment; Defendant’s Cebgstion for Summary Judgment
and Opposition to Plaintiffs’ Motion for Summary Judgment, @nded States Magistrate Judge
Deborah A. Robinsn issued &eport andRecommendatiofthe “Report” or “R&R”)
recommending that the Court affirm t8ecretary’decision,deny the plaintiffs’ motion, and
grant theSecretar{s crossmotion seeR&R at 30. Currently before the Court are pheintiffs’
Objections to the Magistrate Judge’s Report and Recommenddisn Objs.”). Upon

consideration of the parties’ submissions, the parties’ argumesgsrped at the motions hearing
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on February 2, 201&nd the administrative recoimlthis cas¢ the Gurt concludes that it must
grant in part and deny in part the plaintiffs’ motion for summarynuelgt, deny th&ecretaris
crossmotion for summary judgment, and remand this case to the Sedcetarther
proceedings consistent with this opinion.
l. BACKGROUND

A. Statutory and Regulatory Framework

1. The Medicare Program

The Medicare program, established in 1965 as Title XVIII of the Social Beéwt, 42
U.S.C. 88 13951395l (2012) (the “Medicare Act”),i§ a federally funded medical insurance

progamfor the elderly and disabl€dEischer v. United State529 U.S. 667, 671 (2000)

(internal citation omitted) Relevant here, Part A of the Medicare Act provides insurance
coverage to eligible beneficiaries for the cost of inpatient talsgre, home health care, and
hospice servicesee42 U.S.C8 1395¢ and Part B provides supplemental coverage for
outpatient hospital care and other types of care not covered by Psagid, § 1395Kk.
“Although the costs incurred for most of the care provided to Medicare tgati@nborne by the
government, individual Medicare patients are ‘often responsibleottrdeductible and

coinsurance payments for hospital careCinty. Health Sys., Inc. v. Burwell13 F. Supp. 3d

! In addition to the filings already identified, the Court considereddiiowing submissions in rendering its
decision: (1) the Defendant’'s Response to Plaintiffs’ Objestiorthe Magistrate Judge’s Report and
Recommendation (“Def.’s Objs. Resp.”); (B plaintiffs’ Reply in Support of Objections to the Magistrate Judge’s
Proposed Findings and Recommendations (“Pls.” Objs. Reply”); ¢ R Itintiffs’ Memorandum of Points and
Authorities in Support of Motion for Summary Judgment (“Pls.” Sumrivleim.”); (4) the Defendant’s
Memorandum of Points and Authorities in Support of Defendant’s @fosisn for Summary Judgment and in
Opposition to Plaintiffs’ Motion for Summary Judgment (“Def.’s SundMem.”); (5) the Plaintiffs’ Reply and
Response Brief inpport of Plaintiffs’ Motion for Summary Judgment and in Oppositiondtedant’s Motion
for Summary Judgment (“Pls.” Summ. J. Reply”); (6) the Defendant’s Reply in Bugfps CrossMotion for
Summary Judgment (“Def.’s Summ J. Reply”); (7) the pl#sitNotice and Clarification; (8) the plaintiffs’ Notice
of Submission; (9) the Defendant’s Response to Plaintiffs’ Notice lmh&sion; (10) the plaintiffs’ Written
Response to the Court’s Queries Pursuant to February 16, 2018 Order (“RistoR@sler”); and (11) the
Defendant’s Response to the Court’s Order (“Def.’s Resp. to Order”).
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197, 20304 (D.D.C. 2015) (quotinglennepin Cty. Med. Ctr. v. Shalalgl F.3d 743, 745 (8th

Cir. 1996)).
The Centers for Medicare and Medicaid Services (“CMS”) administefdé¢ldeare

program on behalf of the Secretasge Ark. Dep’t of Health & Human Servs. v. Ahlbqri47

U.S. 268, 275 (2006)through contracts with [M]edare administrative contractdrgl2 U.S.C.
881395h(a), 1395u(awhich were known a¥iscal intermediaries” (the “intermediaries”)
during the cost years at issmethis caseid. 8 1395h (2000).To receivereimbursementrom
Medicare providers must submib their intermediarie&cost reports . . . oan annual basis.” 42
C.F.R. 8413.20(b) (2017) The ntermediarieshen review these reports to determine the
amount of reimbursement due to the provid&se42 U.S.C. 81395kk41(a)(4). Following their
review, the intermediaries “must . . . furnigie torovider . . a written notice reflecting. .

[their] final determination of the total amount of rédorsement due [to] the providér42

C.F.R. 8405.1803(a).

A provider who"is dissatisfied witla final determination of . . . its [ ] intermedidirj2
U.S.C. § 139500(a)(1)(A)(i), “may obtain a hearing . . . by a ProvideniiRgsement Review
Board” (the “Board”)jd. 8 139500(a).“A decision by the Board [must] be based upon the
record made at such hearing, . . . and shall be supported by sabstadence when the record
is viewed as a whole.1d. 8139500(d). The Board’s decision is “final unless the Secrdtaaty,
the CMS Administrator (the “Administrator”),] . reverses, affirms, or modifies the Board’s
decision.” Id. § 139500(f)(1); 42 C.F.R. § 405.1875 (recognizing that the Secretary has
delegatedo the Administratohis authority to reviewhe Board’s decisiofs Finally, aprovider

may “obtain judicial review of any final decision of the Board[] or. the [Administrator].” 42



U.S.C. 8139500(f)(1) see42 C.F.R. § 405.187(F[A] provider has a right to obtain judicial
review of a final decision of the Board, or . . . the Administra}.

2. The Medicaid Programand “Dual Eligibles”

The Medicaid program, established under Title XIX of the Social Secucity42 U.S.C.
88 1396-1396w-5authorizes federal financial assistance to States that chocsentuurse

certain costs of medal treatment for needy persons,” Pharm. Research & Mfrs. of Am. v.

Walsh 538 U.S. 644, 650 (2003)In order to particite in the Medicaid program, atiae
must have a plan for medical assistance approved by the Secrietggiting 42 U.S.C.
§ 1396a(b))which must, among other thing&efine[] the categories of individuals eligible for
benefits and the specific kinds of medical services that are coveteftiting 42 U.S.C.
§ 1396a(a)(10), (17)).

“Somepatients are eligible for both Medicare and Medi¢anown as ‘dual eligible$.”

Grossnont Hosp. Corp. v. Burwell, 797 F.3d 1079, 1081 (D.C. Cir. 20A%hough “Medicare

is the primary payor” in this situation, “fsfeMedicaid plans often mandate that the state
Medicaid agency pay for part or all of the Medicare deductibles and camtguamounts
incurred in connection wittreating these dual eligiblésld. Claims submitted ta state
Medicaid program for these unpaid amounts are often referred to asc'eeoslaims.” PIs.’
Summ. J. Mem. at 8.However,
[iin some instances, the State has an obligation to pay, but either dogaynot
anything or pays only a part of the deductible or coinmgadecause of a&e
payment teiling.” For example, assume that a State pays a maximum of $42.50
per day for [ ] services and the provider’s cost is $60.00 a day. The coiresiganc

$32.50 a day so that Medicare pays $27.50 ($60.00 less $32.50). In this case, the
Statelimits its payment towards the coinsurance to $15.00 ($42.50 less $27.50).

2 Because the plaintiffs did not insert page numbers on theatingisummary judgment brief, the page numbers
cited by the Court whrereferencing the plaintiffs’ briefre the automaticallgenerated page numbersigsed to
the plaintiffs’ briefby the Court's ECF system.
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CMS Pub. 151, §322.

During the cost years at issue, California participated in Medicaiddhra program
known as MedCal. SeeAR 12. Effective August 1, 1989, Me@ial instituted a payment
ceiling for Medicare deductibles and coinsurance for outpatienteenseeAR 606. Effective
May 1, 1994, Med(Cal instituted a similar ceiling for inpatient servicé&eeAR 680-83;see
alsoAR 1412, 1422.

3. Medicare “Bad Debts”

If Medicare patients fail to pay the deductible and coinsurance paythahthey owe to
providers the providersmayseek reimbursemefitom CMSfor these amounts, known as “bad
debts.” See42 C.F.R. § 413.89(€).To obtain reimbursement for these bad debts, providers
must demonstrate that the debt satisfies four criteria:

(1) The debt must be related to covered services and derived from deductible
and coinsurance amounts.

(2)  The provider must be able to establish that reasonable collection efforts
were made.

(3) The debt was actually uncollectible when claimed as worthless.

(4) Sound business judgment established that there was no likelihood of
recovery at any time in the future.

Chapter 3 oCMS’s ProviderReimbursement ManuéiPRM”) provides further
instructionregardingthe requirements for bad debt reimburseméys to the secontdad debt

criterion,regarding “reasonable collection effort§,310 provides thdta reasonableollection

3 “Medicare ‘reimburses providers for this bad debt’ in order to presraisssubsidizationi.e., ‘a cost shift from

the Medicare recipienb individuals not covered by Medicare.Mountain States Health All. v. Burwell28 F.

Supp. 3d 195, 19200 (D.D.C. 2015) (quotin@mty. Hosp. of Monterey Peninsula v. Thompsg?3 F.3d 782,

786 (9th Cir. 2003))see als@2 C.F.R. § 413.89(d) (“To asre that [certain] covered service costs are not borne by
others, the costs attributable to the deductible and coinsunamozets that remain unpaid are added to the
Medicare share of allowable costs.”).




effort . . .must involve the issuance of a bill on or shortly after dischargleath of the
beneficiary to the party responsible for the patient’s perdmaadicial obligations.”CMS Pub.
15-1,8 310(hereinafter “PRM”) However, 8312, which addressémd debtsassociated with
“indigent or medicallyindigent patients providesthat “[o]nce indigence is determined and the
provider concludes that thehna[s] been no improvement in the beneficiary’s financial condition,
the debt may be deemed ureotible without applying the §BJLO procedures.’ld. 8 312. To
determine indigencgy8 312 instructs thafp]roviders can deem Medicare beneficiaries indigen
or medically indigent when such individuals have also beenrdeted eligible for Medicaid as
either categorically needy individuals or medically needy indiisl respectively.’ld.
“Otherwise, the provider should apply its customary methods ferrdaing the indigence of
patients to the case of the Medicare beneficiary, under [PRM] guidglinesluding that “[t]he
provider must determine that no source other than the patient b®Uddjally responsible for
the patient’s medical bill; e.qg., title XIX [(Medicaid)], locak¥fare agendy] and guardiajn]”
Id.

Finally, 8 3220f the PRMprovidesspecificinstruction on bad debts associated with dual
eligible patients.ld. 8§ 322. It provides that

[w]here the State is obligated either by statute or under the ternsgdieiticaid]

plan to pay all, or any part, of the Medicare deductible or coinsurancengno

those amounts are not allowalale bad debts under Medicare. [Howevenya]

portion of such deductible or coinsurance amountsthigaState is not obligated to

pay can be included as a bad debt under Medicare, provided that the regisireme
of §[ 1312 or, if applicable, §[310 are met.

Id. Additionally, 8 322 addressesstuations in which “the State has an obligation to pay, but
either does not pay anything or pays only part of the deductible or coinslnesase of a State

payment ‘ceiling” Id. Section322 instructs that[ i] n these situationgny portion of the



deductible or coinsurance that the State does not pasetiains unpaid by the patienifan be
included as a bad debt under Medicare, provided that the requirement812 8r¢ met.”ld.

4. The “Bad Debt Moratorium”

“In 1986, the [llnspector [Ggneralof [HHS] had proposed either eliminating bad debt
reimbursement entirely or attempting to recoup the costs by garnisieir@ptial Security

checks of debtors.Hennepin Cty. Med. Cir81 F.3d at 747. Although “[n]eithgeroposal was

adopted][,] [t]he [[nspector [GEneral then called for much closer examination of providers’ bad
debt requests.Id. “On August 1, 1987, in an attempt to shield Medicare providers frem th
Inspector General's proposed policy changes, Congress enacteafjiegigiatjpbecame known

as the Bad Debt Moratorium Foothill Hosp—Morris L. Johnston Mem’l v. Leavit58 F.

Supp. 2d 1, 3 (D.D.C. 200&ee alsdHennepin Cty. Med. Ctr81 F.3d at 75661 (“In passing

the moratorium, Congress was motivated to prevent unexpecteshcenses to providers from
the [llnspector [Gdneral's proposed changes in the criteria for bad debt reimbursemdihig”)
legislation, which amended the Medicare Axdiught © “freeze’ the Secretary’s Medicare bad

debt reimbursement policiesMountain States Health All. v. Burwell28 F. Supp. 3d 195, 200

(D.D.C. 2015). Specifically, it provided that

[fn making payments to hospitals under [theedidare program], the
Secretary . .shall not make any change in the policy in effect on August 1, 1987,
with respect to payment under [the Medicare program] to providers atesdov
reasonable costs relating to unrecovered costs associated with unpaidbteeducti
and coinsurance amounts incurred under [the Medicare program] (irgctuderia

for what constitutea reasonable collection effprt

Omnibus Budget Reconciliation A@BRA) of 1987, Pub. L. No. 1603, 8§ 4008(c), 101 Stat.
1330, 1330-5%codified at42 U.S.C.8 1395f notg.
Following the legislation’s enactmefithe [IJnspector [G]eneral continued to urge closer

scrutiny of bad debt requestsfennepin Cty. Med. Cir81 F.3d at 747. Thus, in 1988,




Congress amended tMedicare Act a second time to clartfyatcriteria for what constitutes
“reasonable collection effort. . includ[ed] criteria for indigency determination procedures, for
record keeping, and for determining whether to refer a claim to an extetlegktion agency.”
Technical and Miscadineous Revenue Act of 1988, Pub. L. No.-B3(, §8402, 102 Stat.
3342, 3798 codified at 42 U.S.C. §395f note) The amendment’s legislative histonakes
clearthatthe amendment was intended to addfassgress “concern[s] about
recommendations mady the Inspector General . . . subsequent to August 1, 19gWhaf
appear[ed] to create requirements in addition to those in the Segetgylations, the decisions
of the . . . Board, and relevant program manual and issuandésConf. RepNo. 100-1104
(1988),as reprinted 1988 U.S.C.C.A.N. 504%337. Howeverthe amendment wasot
intended] to preclude the Secretary from disallowing bad debt payments based atioagu
[Board] decisions, manuals, and issuance[sh[dffect prior to August 1, 1987.1d.# The Bad
Debt Moratorium ended on October 1, 20B2eMiddle Class Tax Relief and Job Creation Act
of 2012, Pub. L. No. 1136, tit. lll, 8 3201(d), 126 Stal56, 192—93codified at42 U.S.C.
§ 1395f noté.

S. PRM § 1102.3L and JSM370

In November 1995CMS revisedits guidance in the PRM regardingimbursement of
bad debts associated with dual eligibles. Specifically, it revised 83L1@Rread as follows:

Evidence of the bad debt arising from Medicare/Madt crossovers may include

a copy of the Medicaid remittance showing the crossover claim and mgsulti

Medicaid payment or nonpayment. However, it may not be necessargriovider
to actually bill the Medicaid program to establish a Medicare crossakdebt

“41n 1989, Congress amended the Medicare Actrd tlihe. SeeOmnibus Budget Reconciliation Act of 1989, Pub.
L. No. 101239, § 6023, 103 Stat. 2167 (codified at 42 U.S.C336f note). However, this amendment is not at
issue in this caseSeePls.” Resp. to Order at 18 (“The plaintiffs rely on tredB>ebt Moratorium as enacted in . . .
1987, and not on the 1989 amendment.” (internal citation omitted)).
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where the provider can establish that Medicaid is not responsibp@yment. In
lieu of billing the Medicaid program, the provider must furnish documentaf:

- Medicaid eligibility at the itme services were rendered (walid Medicaid
eligibility number), and

- Non-payment that would have occurred if the crossover claim had actuatly bee
filed with Medicaid.

The payment calculation will be audited based on the state’s Mediaaith@ffect
on the date that services were furnished.

AR 1248-49.

However, onAugust 10, 2004, CMS issuedr@morandum, known as JSB¥0, which
“changed the language in . . . [8] 1102.3L to revert back td $8& language, which requére
providers to bill the individual states for dual eligibles:[insurancejand deductibles before
claiming Medicare bad debt.” AR 160&ccording to thismemorandum, CMS changed
§1102.3L’s languagfals a result of [a] Ninth Circuit decisichwhich had “found [8]1102.3L

to be incongtent with the Secretaryraustf]bill policy.” AR 160708 (citing Cmty. Hosp. of

the Monterey Peninsula v. Thomps®@23 F.3d 782 (9th Cir. 2003)The memorandurfurther

explaned that the Secretary’'s “mugtjill” policy providesthat “where the state owes none or
only a porton of [a] dual[]eligible patient’s deductible or-pay, the unpaid liability for the bad
debt is not reimbursable to the provider by Medicare until the provitdleth® State[] and the
State refuses payment (with a State Remittance AdvideR1607. Finally, the memorandum
includesa “directive to hold harmless providers that can demonstrate thabtloayed the
instructions previously laid out at [8] 1102.3L][] for open cost repgmp@riodsbeginningprior

to January 1, 2004.AR 1608. Specifically, CMSnotedthat“[ ijntermediaries who followed the
now-obsoletd8] 1102.3L instructions for cost reporting periods prior to January 1,[200dy
reimburse providers they service for deégjible bad debts with respect to unsettled costrtepo

that were deemed allowable using other documentation in lieu ofitienstate.”AR 1608.
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B. Factual Background

As noted earlier e plaintiffs areacute care hospitalscated in Californidghat
participate in both Medicare and Me@al. SeeAR 12. At issue in this case are the plaintiffs’
claims forMedicarereimbursemendf unpaid deductibland coinsurancamountsassociated
with dual eligible patientancurredbetween the fiscal yesendingn October 1995 and
December 2004 SeeAR 2-3° During thesefiscal years the plaintiffs “billed[Medi-Cal] for
some of the dual eligible patients but due to various factors relatkd killing process they
decided[] . . to stop billing, alleginghat it was not cost effectiv’dor them to bill Meli-Cal.
AR 12n.13 Amongthe problemshey encountered were that “Me@al [ ] failed to issue
remittance advices in some instances and alsol[,] . . . as a resuédH(ilI's] payment ceiling,
the MediCal payments were often zero or only a dollamwar.” AR 12. According to the
plaintiffs, beginning “in 1992 and [ ] continu[ing] . . . in 1995,” they “gathered alternative
documentation and submitted bad debt lists for billed and unbilled @essflaims . . . for
audit verification.” Pls.” Objs. &9. Additionally,“the [plaintiffs] contracted in 2007[] . . .
with” EDS Corporatior(*"EDS”), which they claim is'the same contractor used by . . .
Californid to process crossover claimsp‘produce reports to submit. [to the intermediary
as| ] alternative documentation to the State remittance adv(ties “EDS reports”). AR 1213;
see alsAR 34 (explaining that the plaintiffs retained EDS “in order.togenerate certain
reports ‘for the purposes of identifying outpatient and inpabead debt payable by the Medicare
program”).

Theplaintiffs’ intermediaryultimately “disallowed the . . . amount€laimed by the

plaintiffs because “there were no State Medicaid remittade&es;, AR 12,i.e., a“receipt for

5 According to the plaintiffs, the claims sought represent a monedérg of approximately $55 millionSeeAR
121.

10



payment ononpayment Motions Hrg. Tr. 5:9 (Feb. 2, 2018 hereatfter, the plaintiffs
appealed the intermediary’s determination to the Board, which held adearthe plaintiffs’
claims on August 23 and 24, 2012eeAR 31-32. On September 14, 2015, the Bo@sleda
decision affirming the intermediary’s disallowance of the piigiclaims, seeAR 39, which
the plaintiffsthenappealed to the Administrat@eeAR 2.

OnNovember 12, 2015he Administrator issued a decision affirming the Board’s
decision AR 19. The Administratoiconcluded:

[R]egardless of any alleged omissions by the State to provide the Medicaid

remittance advices and the payment ceiling, or the alleged finammalhenience

[to the plaintiffs],the [plaintiffs] were required to Ibfor and produce [ ] remittance

advices as a condition of including crossover bad debt claims on] [tosir

report[s]. Accordingly, the[ir] failure to produce Medicaid reaamice advices

represent[ed] a failure on the part of the [p]roviders to meet the necessarna

for Medicare payment of bad debts related to these claims and the @diaryh
was correct to deny the crossover bad debt claims for the cost yearg at issu

AR 13. Additionally, regarding thérequire[ment] to bill for angrodue [ ] remittance
advices,”’AR 13, referred to collectivelypy the Administratoas the Secretary’s “musill
policy,” the Administrator found
[T]he [B]ad [D]ebt [M]oratorium d[id] not prohibit the disallowances in this
case. .. [because tlhe mustill policy [ ] has beerin effect since before August 1,
1987, as is evidenced in numerous Administrator and Board decisions|the
longstanding PRM sections 310[,] [ ] 312[,] and 322, . . . [and] thestanding
regulations anfMedicare]statute[, which] require showirggdebt is worthless as
claimed and that reasonable collection efforts haemnlmelt] and . . . maintaining
[ ] contemporaneous damentation to support a claim.
AR 15. The Administratofurtherfound that “any relief CMS grants based on a [p]rovider’s
reliance on [PRM 8] 1102.3L is set forth uniése] criteria of the ISM370] ‘hold harmless’
policy,” andthatthe plaintiffsdid not qualify for such relidbecause the¥d[id] not show that in

[the] past years the [plaintiffs] had claimed and [ ] the [intermediary] had. allowed payment

under [8] 1102.3L.” AR 17. Alternativelyhe Administratofound that‘[8] 1102.3L. . .
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requirds] documentation reflecting ‘data available from [a provider’s] basic aitspas usually
maintained,” AR 16 (quoting 42 C.F.R. 8§ 413@)), and “the [plaintiffs] ha[d] not maintained
‘contemporaneous documentation in the ordinary course of basmespport their claims|,]’

which in fact[] the State remittance advices represéi,16-17. Finally, the Administrato
rejected “the [plaintiffs]’ contentions that the EDS repgualif[ied] as remittance advices . . .
[because] the EDS repofise]re not contemporaneously generated State documents|] . . . [and]
were not validated, certified[,] or adopted as State deotsi AR 18.

On January 19, 2016, the plaintiffied this action seeking judicial review of the
Administrator’s decision SeeCompl. at 1¢ Thereafter, the parties fildtieir crossmotions for
summary judgment, which the Court referre@toagistratgudge for a report and
recommendationSeeOrder at 1 (Jan. 20, 2016). On August 18, 2017, Magistrate Judge
Robinsonissued heReport andRecommendationyhichrecommended that the Court affirm the
Administrator’s decision, deny the plaintiffmotion for summary judgment, and grant the
Secretaris crossmotion for summary judgmentSeeR&R at 30. The Magistrate Judge
specifically concludethatbecauséthree provisions of the PRNhat] form the Secretaryg’
mustbill policy . . .were in place prior to [ ] 1987[,] . the mustbill policy does not violate the
Moratorium.” Id. at 15. Additionally, shefoundthat themustbill policy was “further
identified” in a1985CMS Medicare Intermediary Manual (the “1985 Intermediary Ndiu
and alsd'consistently applied in several administrative decisiorid.”at 18. The Magistrate

Judgefurther concluded that the Administrator’s “application of the rmispolicy to both

6 Section 139500(f) of the dtlicare Act requires a provider to seek judicial review of theifidmator’s decision
“within [sixty] days of the date on which notice of any final decision . re¢sived.” 42 U.S.C. §39500(f).
Although the plaintiffs did not file their complaimt this case until January 19, 2088eCompl. at 1, more than
sixty days after the Administrator issued his decision on November 12,s8HR 19, the Secretary admitted the
plaintiffs’ factual allegation that “th[e] [clomplaint [wa]s filed with[sixty] days of receipt of the final decision of
the Secretary [ ] denying reimbursement for the bad debts,” Cfirigl;seeAnswer  171. Thus, this admitted
allegation establishes that the plaintiffs’ action is timely under § 139500(f
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ceiling and norteiling cases [wa]s not plainly erroneous or inconsistent with théatems,”
and thus, not arbitrary and capriciodd. at 16. Finally, the Magistrate Judg®ncluded that the
Administrator’s “rejection of the [plaintiffs’] EDS reports . . agvnot arbitrary andapricious or
an abuse of discretion.Id. at 30/

STANDARDS OF REVIEW
A. Objections to Report and Recommendation

Federal Rule of Civil Procedure 72(b) governs the Court’s resolafiobjections to a
magistrate judge’s report and recommendation on dispositive mofidresRule provides that
“[t]he district judge must determine de novo any part of the magistrdge’s disposition that
has been properly objected’td=ed. R. Civ. P. 72(b)(3)Accordingly, “only those issues that
the parties have raised in their objections to the Magistrate Judgeis[and recommendation]
will be reviewed by th[e] court. . [Thus], objecting to only certain portions of the Magistrate

Judge’s report ‘does not preserve all the objections one may haikéhs v. Shalala956 F.

Supp. 14, 1920 (D.D.C. 1997) (citations omitted)Jpon completing aeview of the parties’
objections, “[t]he district judge may accept, reject, or modify the renended disposition;
receive further evidence; or return the matter to the magistdge juith instructions.” Fed. R.
Civ. P. 72(b)(3).
B. Summary Judgmentin Agency Review Cases UnddRule 56(a)

A moving party is entitled to summary judgment “if the movant shiinasthere is no

genuine dispute as to any material fact and the movant is entitledytogatias a matter of

" The Magistratdudge additionally concluded “that the [plaintiffs] are unable to es@écretary from denying
their request for bad debt reimbursement based on their purpoitedesdn either the statements of CMS officials
or 8 1102.3L of the PRM.” R&R at 2However, because the plaintiffs represent that they “are nohmaki
detrimental reliance argument in this case,” Pls.” Objs. ah®3Court need not address the Magistrate Judge’s
conclusion concerning this point.
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law.” Fed. R. Civ. P. 56(a)However, because thdourt must reiew the final decisions of the
Secretary undethe applicable provisions of theministrative Procedure Act (“APAsee42
U.S.C. § 139500(f)(1) (incorporating tfepplicable provisions under chapter 7 of Title 5 [of the
United States Code]”), the tygal summary judgment standards set forth in Federal Rule of Civil

Procedure 56 are not applicaldeeStuttering Found. of Am. v. Springet98 F. Supp. 2d 203,

207 (D.D.C. 2007)aff'd, 408 F. App’'x 383 (D.CCir. 2010). “Uhder the APA, it is the rolef
the agencyo resolve factual issues to arrive at a decision that is supported agithinistrative
record, whereas ‘the function of the district court is to determine whetot as a matter of
law the evidence in the administrative record permitted the agency to makeisiendedid.”

Id. (quotingOccidental Eng’g Co. Wmmigration Naturalization Serv753 F.2d 766, 7690

(9th Cir. 1985)). In other words, “when a party seeks review of agernoy acitder the APA,
the district judge sits as an appellate tribunal,” and “[t]he ‘entire’ casreview is a question of

law.” Am. Bioscience, Inc. v. Thongon 269 F.3d 1077, 1083 (D.C. Cir. 2001) (footnote and

citations omitted).

The APA requires courts to “hold unlawful and set aside agency afttidimgs, and
conclusions” that are “arbitrary, capricious, an abuse of discretiaherwise not in
acmordance with law.” 5 U.S.C. § 706(2)(A). Howevdt]lie scope of review under the
‘arbitrary and capricious’ standard is narrow and a court is not &b its judgment for that

of the agency.”Motor Vehicle Mfrs. Ass’n v. State Farm Mut. AutosirCo, 463 U.S. 29, 43

(1983). Nonetheless, “the agency must examine the relevant datdieuldtara satisfactory

explanation for its action including a ‘rational connection betwbkerécts found and the choice

made.” Id. (quotingBurlington TruckLines v. United State871 U.S. 156, 168 (1962)).

However, “[c]ourts ‘will uphold a decision of less than ideal cjaifithe agency’s path may
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reasonably be discerned.Pub. Citizen, Inc. v. Fed. Aviation Admjr88 F.2d 186, 197 (D.C.

Cir. 1993) QuotingBowman Tansp., Inc. v. Ark-Best Freight Sys., Inc419 U.S. 281, 286

(1974)).
An agency'’s factual findings must be “supported by substamtidence on the record as

a whole.” Arkansas v. Oklahom&03 U.S. 91, 113 (1998)“The ‘substantial evidence’

standard requires more than a scintilla, but can be satisfied by sogress than a

preponderance of the evidence.” Fla. Gas Transmission Co. v. Fed. Enentpt®ggComm’n

604 F.3d 636, 645 (D.C. Cir. 2010) (quotiRBL Energy Me. Hydro LLC v. Fed. Energy

Reqgulatory Comm’n287 F.3d 1151, 1160 (D.C. Cir. 20D2Put differently, it‘is the amount of

evidence constituting ‘enough to justify, if the trial were targ,ja refusal to direct a verdict
when the conclusion sght to be drawn.. is one of fact for the jury.”Kay v. FCC, 396 F.3d

1184, 1188 (D.C. Cir. 2005) (quotihigy Cent. R.R. v. Norfolk & W. Ry.385 U.S. 57, 66

(1966)). In determining whether an agency'’s factual finding is supported byesiiiag

evidence, “weighing the evidence is not the court’s function,téthSteeWorkersv. Pension

Ben. Guar. Corp., 707 F.3d 319, 325 (D.C. Cir. 2013), and “the possibility of dr&awman
inconsistent conclusions from the evidence does not prevent an adativeshgency’s finding

from being supported by substantial eviden€nhsolo v. Fed. Mar. Comm'i383 U.S. 607,

620(1966). Ultimately, the substantial evidence standard is “highlyelgfal,” and“requir[es]
only ‘such relevant evidence as a reasonable mind might accept as adequppotba

conclusion.” Rossello ex rel. Rossello v. Astrs29 F.3d 1181, 1185 (D.C. Cir. 2008) (quoting

8 Although the APA’s substantial evidee standard purports only to apply to neaoetcomment rulemaking and
formal adjudicationssee5 U.S.C. § 706(2)(E), this Circuit has held that an agency’s decision in amahfor
adjudication “still must be supported by substantial evideratberwiset would be arbitrary and capricioussafe
Extensions v. Fed. Aviation Admirb09 F.3d 593, 604 (D.C. Cir. 2008ge alsd\ss’n of Data Processing Serv.
Orgs. v. Bd. of Governors of Fed. Reserve S§45 F.2d 677, 684 (D.C. Cir. 1984) (“[I]t is impddsito conceive
of a ‘nonarbitrary’ factual judgment supported only by evidence that isubstantial in the APA sense.”)
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Pierce v. Underwoqd87 U.S. 552, 565 (1988pee alsdrobinson v. Nat'l Transp. Safety Bd.

28 F.3d 210, 215 (D.C. Cir. 1994) (under the substantial evidence standard,d{titie ¢
function is to determine only whether the agency . . . could famtireasonably find the facts
that it did” (internal citations and quotation marks omitted)).
[l. ANALYSIS

As already explained, the Administrator denied the plaintiffshedafior Medicare
reimbursemendf unpaid deductibles and coinsurapcesuant to the Secretary’s “mistl
policy,” AR 15,which requireproviders seekin$yledicarereimbursemenior bad debts
associated with dual eligiblés (1) bill the state Medicaid program (the “billing requirement”)
and (2) obtain and submit the intermediary remittance advice from the state Medicaid
program (the “remittance advice requiremens8eAR 13 (explaining that the mudiill policy
“require[s] [providers] to bill for and produce remittance advices as at@ndf including
crossover bad debt claims on [their] cost repBjt[s The Administrator denied the plaintiffs’
claims for failing to satisfy the remittance advice liegment. SeeAR 13 (“[T]he [plaintiffs’]
failure to produceéhe Medicaid remittance advices repregedt a failure. . .to meet the
necessary teria for Medicarepayment of bad debt$[, . . [and]the [intermediary] was correct
to deny the [plaintiffs’] crossover bad debt clajirji§. In opposition to this conclusigthe
plaintiffs argue that (I)tlhe Secretary’s purported mubtll policy . . . was notn place prior to
August 1, 1987, and therefore violates the Moratorium,” PIs.”.@bj8, or, alternatively, even if
the mustbill policy is lawful: (2) “the Secretary should be ordered to accept the alternative

documentation the [p]laintiffs submittedhder“PRM [8] 1102.3L, which clearly provided that

® The Court notes that the Administrator’s description of the +hillgtolicy as having two components is consistent
with the Secretary’s description of the policy expresseédrassmont Hospital Corpsee797 F.3d at 1082
(describing the Secretary’s pojias requiring a hospital to “bill[] the state Medicaid agency (‘frjiait policy’)

and obtain[] a determination from the state of its payment responsibility (at@ydtate determination’)”).
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providers could submit proper alternative documentation in lieu lofgthe State[] . . . and

which was applicable to the [p]laintiffs’ cost years at issite, &t 17;and (3) the plaintiffs’

“EDS [reports] were the equivalent of remittance advices from the,$iiagl, therefore,]
rejecting them was impropérnd. at 24. For the reasons explained below, because the Court
concludes that the Administrator erredfiogling that a remittance advice requirement existed
prior to August 1, 1987and thusdid not violatethe Moratorium, the Courhust remand this
case to the Secretary for further proceedimgisout addressing thglaintiffs’ remaining
arguments.
A. The Alleged Violation of the Bad Debt Moratorium

The Administratorconcluded thathe Secretary’s mudiill policy did not violate thé3ad
Debt Moratoriumbased on his finding théte ‘policy [ ] ha[d] been in effect since before
August 1, 1987, as is evidenced in numerous Administrator and Boarmdggis . the
longstanding PRM sections 310 and 312 and 322, . . . [and] the longstandingaegalatl
statute.” AR 16.TheMagistrate Judge agreedth the Administrator’s conclusiospecifically
“find[ing] that the mustbill policy was establishethrough the three cited portions of the PRM,
was further identified in thEL985 Intermediary ManuajJandwas consistently applied in several
administrative decisions.R&R at 18. The plaintiffs object to th¥agistrate Judge’nding
that a mushbill policy existed prior to the Moratoriumn numerous grounds. Specifically, they
argue that thdagistrateJudge(1) “applied the wrong standard and misconstrued [the
p]laintiffs’ [action] as ;e challenging whether the mugtjill policy is reasonable,” Pls.” Objs.
at 3; (2) “erredoby finding [that] the PRM provisions established the mysit[ policy because
those provisions do not by theilain terms establish the mugHill policy, nor is there

substantial evidence to supptre positiorthat the Secretary interpreted them as establishing
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such a policy before the Moratoriunid’ at 12; (3) “misapplied administrative decisions,
correctly noting that they are incapable of setting policy butriecdy construing them as
eviderce of the existence of the mu$kiill policy,” id. at 15; (4) “improperly considerex

1985 . .. Intermaliary Manual [ Jprovision . . . thaf ] is not part of the [a]Jdministrative [r]ecord

in this case,’ld. at 13; and (5¢rred by “not giv[ing] any weight to the unchallenged testimony at

the [Board hearing] that senior officials@WS were emphatic thaio mustf]bill policy existed
prior to the Moratorium,’id. at 16.

As an initial matter, the Court notes tisatfar as it is awarethe issueof whether the
Secretary’s musbill policy violates the Moratorium has not been decided by any othet.
Although a number of courts, including this Circuit, have addressethetthe Secretary’s

mud-bill policy is owed judicial deferencegee, e.g.Grossmont Hosp. Corpr97 F.3d all086

(deferring to the Secretary’s interpretationtsfregulaions because “[t]here [wa]s no indication
that the Secretary's infgretation is contrary to law or to the agency’s intent at the tifrihe
adoption”) none haspecificallyaddresse@vhether thanustbill policy constitutes a change in
policy in violaton of the Moratoriumsee, e.qg.d. at 1084 finding that the plaintiff “failed to
preserve its challenge that the mandatory state determinatioy piolates the . . .
[M]oratorium”). Thus,despitethe Secretary’s insistence thhé Administrator'sdiecision*must
be affirmed becauseis settled law, in thi§C]ircuit and others, that the meisill policy is

valid,” Def.’s Summ. J. Mem. at 14€glying onGrossmont Hospital Corjand other similar

cases)none of thecase<ited by the Secratydirectly addressee issue currently before the
Court.
In its analysis of the issuehe Court will first address th@aintiffs’ argument regarding

theproper standard fahe Court’sreview of the Administrator’s finding that the Secretary’'s
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mustbill policy existed prior to the Moratorium. Nextecause the Administrator relied only on
the remittance adviaeequiremenbf the mustbill policy as the basis for rejectirige plaintiffs’
claims,seeAR 12,the Court’s Moratorium analysis addses the remittance advioequirement
first.

1. The Proper Standard of Review

The plaintiffs assert that the Magistrate Judge “applied the wrandatd” in reviewing
the“Administrator’s conclusiothat the must|bill policy did not violate thévloratorium” PIs.’
Objs.at 3. Specifically, they argue that the Magistrate Jedgeling—"“that the [Sectary's]
application of the mus{lbill policy is not ‘plainly erroneous or incsistent’ with the
regulations’ id. at 5 (quoting R&R at 16)-“invokes the familiar test of whether deference is
due to an agency’s infgretation of its regulationsjd. at 6,and thus;makes it . . . apparent that
the Report looked at the Moratorium issue from the perspective ofigritbe Secretary’'s
mustF]bill policy is a reasonable interpretation of the ragahs[to which the Court must
defer] . .. [rather than] from the (correct) perspective of whether[] . . . [dwedary’s] factul
finding[] . .. [that] the musH]bill policy existed prior to the M@atorium[] . . . [was] ‘[Jsupported

by substantial evidence,id. (quotingDist. Hosp. Partners, L.P. v. Sebei@82 F. Supp. 2d

194, 199 (D.D.C. 2013))They further argue that the Magistrate Judge’s “citation to dikses

Cove Associates Joint Ventuy. Sebeliusinderscorels] . . . that the Report . . . applied the

wrong legal standard” because “[i]n [those cases], the Counodlithd that the PRMprovisions
established the muslbill policy; rather, the Court deferred to the Secretary’s intemficet that
those ‘ambiguouq’ ] provisions could reasonabbe intepreted as establishing the mufi]ll
policy.” 1d. at 9-10 n.7 (citing 848 F. Supp. 2d 13, 25 (D.D.C. 2012))e Seretary does not

directly respond to this argument, but generally asserts that “thistkéag Judge [c]orrectly
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[cloncluded [that the [m]ust [b]ill [p]olicy [p]redated the Bad Debt Moratorium.’efDs Objs.
Resp. at 2.

The Court agrees with the plaintiffat theAdministratofts finding thatthe mustbill
policy existed prior teAugust 1, 1987is a factual one, and as such, @murt must review it

under thesubstantial evidence standar&eeDist. Hosp. Partner932 F. Supp. 2d at 200

(reviewing the Administrator’s finding that the challenged pofioydated the Bad Debt

Moratorium under the substantial evidence standaed)alscCmty. Health Sys., Inc113 F.

Supp. 3cat 220 (same)t.akeland Reg’Health Sys. v. Sebeliu858 F. Supp. 2d 1, 7 (D.D.C.

2013) (same)However, the Court cannot agree with the plaintiffs that it is “appattestt the
Magistrate Judge did not apply this standard. PIs.” Objs. at 6. AlthbedWdgistrate Judge
did notexplicitly purport to apply the substantial evidence stanaareviewingthe
Administrator’s finding see generalliR&R at 9-18 (not referencing the substantial evidence
standard), her analysis is consistent \lith application othat standard of review, as she
analyzed evidence cited by the Administrator to determine whethgapogedthe
Administrator’s finding seeid. at 18 (concluding that “the mubill policy was esablished
through the three citgobrtions of the PRM, was further identifiedtire [L985Intermediary
Manual], and was consistently applied in several administrativeioles”). And, hercitation to
decisions holding that the misill policy is a reasonable interpretation of the bad debt
regulations anthe PRM provisionsassupport forher conclusion that “thgelevant] provisions
of thePRM][] . .. establish [the billing] requirementd. at 14-15, appears to have been used
only to bolster her independent analysis of the text of the PRM provigeesl. at 13-15
(analyang the PRM provisions and concluding that they “form the Secrstarystbill

policy”). Moreover, the Magistrate Judge’s conclusion that “the Secretary’s ajipliof the
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mustbill policy . . .is not plainly erroneous or inconsistent with the reurtes,” R&R at 16,
does not demonstrate that the Magistrate Judge “engaged in the wromsisdnals.” Objs. at 5.
Notably, he Magistrate Judge&nclusion was reached in a section of the Report addressing
“whether the Secretary’s interpretation of the mhitpolicy—i.e., that i[t] applies to both
ceiling and norteiling cases alike-is arbitrary and capriciodsR&R at 15-16, and did not
purpot to relate to the Magistrate Judgptecedinganalysis of whether the Administrator
properly concluded that the mdsitl policy existed prior to the Moratoriumseeid. at9-15
Thus, although, for the reasons explained below, the Ceaches a diffent conclusiorthan
the Magistrate Juddeased orits ownde novoassessment tiie evidenceited by the
Administrator the Courtdeclines to reject thielagistrate Judge’seport andecommendation on
the ground thashe applied an incorrect standard of review.

2. Chapter 3 of the PRM

The Administrator concluded thagctions310, 312, and 32@f the PRM “read]] . . .
together,” demonstrate thiam situations where a State is liable for all or a portion of the
deducible and coinsurance amounts, the State . . . is to be billed and anemittdvice][]
issued” “as a prerequisite of payment of the claim by Medicare as a bad ABbi4. The
Magistrate Judge also concluded that “PRM 388, 312, and 322], taken taber, establish a
requirement that providers bill state Medicaid programsli@ily eligible beneficiaries,” and
because these “provisions were in place prior to the . . . Monatoriu. the musbill policy
does not violate the MoratoriumR&R at 15. The plaintiffs object to the Magistrate Judge’s
conclusion, arguing that “although the [Report] may offer a plaaisédding of th®RM, the
Report’s reading is in no way compelled by the plain languageed@®M,” and thus, these

PRM provisions do rtosupport “the Administrator|['s] [conclusiothat the Secretary’s . . .
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mustF]bill policy pre-dated the Moratorium.” PIs.” Objs. at 7. The Secretary responds ¢hat th
Magistrate Judge properly concluded that the PRM provisions “establegfuirement that
providers bill State Medicaid programs for dually eligible benefes’ Def.’s Objs. Resp. at 3
(quotingR&R at 15). For the resons explained below, the Court agrees with the plaintiffs that
the plain language of the cited PRM provisions doesmobsea remittance adviceequirement.
As previously referenced, 310 of the PRM, which addresses the “reasonable collection
efforts” requirement for bad debt reimbursement under 42 C.F.R. § 413.89(e), proaidas th
reasonable collection effort . . . must involve the issuance of a lt shortly after discharge or
death of the beneficiary to the party responsible for the patipsrsonal financial obligations.”
PRM 8§ 310.Additionally, it provides that “[t]he provider’s collection efteshould be
documented in the patient’s file by copies of the bill(s), follgwietters, reports of telephone
and personal contact, etcld. 8 310.B. Section 312howevercreates an exception to PRM
8 310 forbad debts associated with “indigent or medicadtiigent” patients.ld. 8 312.
Specifically, it provides that “[o]nce indigence is determined aadgtbvider concludes that
there ha[s] been no improvement in the beneficiary’s financial gondihe debt may be

deemed uncollectibleithout applying the 8 310 proceduredd. (emphasis added)t further

provides thatd determine indigence, “[p]roviders can deem Medit@rmeficiaries indigent or
medically indigent when such individuals have also been determiigéresfor Medicaid as
either categorically needy individuals or medically needy indiisl respectively.’ld.
“Otherwise, the provider should apply its cusiary methods for determining the indigence of
patients to the case of the Medicare beneficiary, under [PRM] guidélingsding that “[t]he
provider must determine that no source other than the patient b@Uddjally responsible for

the patient’s medal bill; e.g, [Medicaid, local welfare ageng¢)} and guardian.”ld.
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Finally, 8322 provides instruction on bad debts associated with dual eligibletpatien
particular. 1d. § 322. It provides:

Where the State is obligated either by statute or under the terms of itediéd
plan to pay all, or any part, of the Medicare deductible or coinsurancengno
those amounts are not allowable as bad debts under Medicare. Any portioh of s
deductible or coinsurance amounts that the State is not @digatpay can be
included as a bad debt under Medicare, provided that the requirement8o2 §[
or, if applicable, §]310 are met.

Id. Additionally, in situations in which “the State has an obl@ato pay, but either does not
pay anything or pays onfyart of the deductible or coinsurance because of a State payment
‘ceiling,” 8 322 instructs that “any portion of the deductible or coinsurance th&tabe does
not pay that remains unpaid by the patient, can be included as a batd=biedicare,
provided that the requirements of §[ ]312 are méd.”

Regarding these three sectimighe PRM the Administrator concluded:

Section 310 of the PRM generally requires a provider to issue a bill to the par
responsible for the beneficiaries’ payme&ection 312 of the PRM, while allowing
a provider to deem a dually eligible patient indigent and claim sSecated debt,
first requires that no other party, including the State Medicaid anogis
responsible for payment. Section 322 of the PRM addresses the tanoessof
dually eligible patients where there is a State payment ceiling. Thainsstates
that the ‘amount that the State does not pay’ may be reimbursed ascareldad
debt. . . . Reading the sections together, the Administratasluctes that, in
situations where a State is liable for all or a portion of the dedictibd
coinsurance amounts, the State is the responsible party and is {edeaihd a
remittance advice[] issued in order to establish the amount of baslaledd uder
Medicare.

AR 13-14. The Magistrate Judgalthough reaching the same conclugigat these provisions

establislkedthe mustbill policy, seeR&R at 15 adopted a slightly differenmterpretatiorof

these sections. Specifically, she concluded ti&t2&8does not “render[] the entirety of § 310
inapplicable to dualkeligible beneficiaries,” but instead only “contemplate[s] thatgtrict

requirements of § 310 need ragiplyto the issuance of a bilb the beneficiarywhen the

provider has determidethat the beneficiary is indigentld. at 14. Moreover, she concluded
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that 8310, “read in conjunction witB 312 [makesit] apparent that the regulations require
providers to submit bills to oth@non-patient]sources, citing 8 312s languagehat a “provider
must determine that no source other than the patient would be lezggbnisible for the
patient’s medical bill; e.g., [Medicaid].Id. (quoting PRM 8§ 312.C)She further noted that
notwithstanding any language in the PRM, “the pravidast comply with 42 C.F.R.
8413.89(e), which requires that the provider make ‘reasonable anilegforts.” 1d.
Additionally, she concluded th&t322 provided further support for the applicability of $8
and 3120 the providers in this case, ia§provides that any deductible and coinsurance amounts
that are not paid by the state Medicaid program are ‘allowable bad deltkedrthat the
requirements of §[312, or if applicable, §[310 are met.”ld. (quoting PRM 8§322).

Although theplaintiffs “take no issue with [| PRM[] [810’s] requirement that the
provider must generally bill the responsible party before claiming drgquansurance and
deductibles as bad dé¢dit” they do “take issue with the Secretary’s interpretation of the PRM

sections as requiring providers to bill the Siaterder to determine whether to what extent

the State is the responsible pdrtf?ls.” Objs. at 8. They argue thatlthough 8312 requires the
“provider [to] determine[that no other party, includindpe state Medicaid progm, is

responsible for paymefitPls.” Objs. at 7, “[nJowhere does the PRM say that the only way a
provider can determine the State is not responsible for paymenbility the State,’ld. at 8.

And they point out that, “[jdeed, as recognized by the Secretary himself, there are other ways
to determine whether and the extent to which the State is responsipéyfoent,’id. at 8-9,
and“[t}he mere fact that [8B[1]2 of the PRM ugs] the languadfg] ‘[t]he provider must
determing]’ indicates that the provider is able to make the determination of thesSialbdity

on its own, albeit through informatidhat is subject to verificatiohPls.” Summ. J. Memat 29
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n.13 They further argue th& 322“does not impos[ed requirementhat the State must be
billed,” whichis significant because ‘itontains an example that specifically contemplates
ceiling cases like those at issue in this ca$ds.’ Objs. at 7.Finally, they argue that “it is not
enough that the Sedesy can, for the first time after 1987, point to language in guaand
interpret that guidance as supporting [tineistbill] policy,” because “even though th[e] PRM
provisons did predate the Moratorium[,] .the Secretary’s interpretation [of them]this case
did not predate the Moratorium as a factual mattét."at 12.

Uponreview of thesé®RM provisions, theCourt agreesvith the plaintiffs thatheydo
not establish a remittance advice requirement or otherwise supparhéhakisted prior to the
Moratorium. Althought is undisputed that these provisions existed prior to the tigdiauan,

“that fact does not end the inquiryWinder HMA LLC v. Burwell, 206 F.Supp. 3d 2237

(D.D.C. 2016) Rather/[tlhe question facing the Court[] [ ] is whether the Secretary serir
understanding of . . . th[e] [provisions] is consistent with tienay’s understanding of thjem] . .

. In 1987.” 1d.; see alsd-oothill Hosp, 558 F. Supp2dat 10 (rejecting the Secretary’s argument

that ‘the [bad debt] regulation. . provide[d] sufficient support for [his] decision” because the
Secretary “[wa]s confusing the regulation with his agency’s intexpoas of th[e] regulation.
While [theregulation] certainly predate[d] the Moratorium, [his] currentripitetation of [it] . . .
d[id] not.”).

The Court cannot conclude that the plain language of these three PRBogm®v
establishes a remittance advice requirement. Notalbthgugh theAdministrator claims that
these provisions “plainly require[] that the provider bill the &t a prerequisite of payment of
the claim by Medicare as a bad debt,” he does not make any such clainresiiibasmce advice

requirement, only asserting treaich a requirenme arises from “[rJeading the[ssgctions
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together.” AR 14. Beginning with 8§ 318lthough the Court agrees with the Administrator that
the plain language of this provisiégenerally requires a provider to issue a bill to the party
respansiblefor the beneficiaries’ payment,” AR 18at section makes no reference to a
remittance advice or any other documentation of a response from theestiieM 8 310.
Indeed, the portion of 810 specifically addressing “[dJocumentation requiredlyaddresses
“copies of bills” and does not refer to any documentation from #te.d4tl. § 310.B. In any
event, 8310 appears to be inapplicable here becalB8read literallyexempts providers

from complying with that section when seeking reimbursement foredigéthle patients.Seeid.

§ 312(stating that &[p]rovider[] can deem Medicare beneficiaries indigent . . . whahs
individuals have also been determined eligibleMedicaid,” and‘[o]nce indigence is

determinedand the provider concludes that there ha[s] been no improvement imdfeiaey’s

financial conditionthe debt may be deemed uncollectiithout applying the 810
procedure’s (emphasis added}} Therefore, § 31Glonedoes not establish a remittance advice
requirement.

Additionally, the Court cannot conclude that language343& C establishesramittance
advicerequirement eitherFirst, although not raised by the plaintiffs, the plain langudde312

renders 812.C “literally inapplicable to Medicaid patieritsCmty. Hosp. oMonterey

Peninsula323 F.3cat 795. As already explained,38.2 provides that a “[p]rovider[] can deem

10 The Magistrate Judge’s interpretation of §-34Rat it cly exempts a provider from “the issuance of atbitthe
beneficiary’ R&R at 14—may be reasonable, but it is not evident from the plain language ofotisign. And in
any event, to the extent that the Secretary adopts that interpratattiis liigation,seeDef.’s Summ. J. Mem. at 18
(“Under Section 312 of the manual, if a provider determines thatenpss ‘indigent,” then it need not seek
paymentrom the patientising the Section 310 procedures|.]” (emphasis added)), because thesiairdid not
interpret § 312 this wageeAR 13-14, that position constitutes a posic rationalization that cannot support the
Administrator’s decisionseeSummer Hill Nursing Home LLC v. Johnsa803 F. Supp. 2d 35, 39 (D.D.C. 2009)
(rejecting the Secretary’s position in litigation because “[n]oetieithe Secretary’s decision is that rationale
articulated, and the Court cannot accept the lawyers’ post hocakgation”).
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Medicare beneficiaries indigent . . . when such individuals havebaksn determined eligéfor
Medicaid. ... Otherwise the provider should apply its customary methods for determinéng th
indigence of patients . . . under [certain] guidelin®M 8312 (emphasis addedyhich

include that “[t]he provider must determine that no source other tbgratient would be legally

responsible for the patient’sedical bill, e.g., [Medicaid],id. § 312.C (emphasis addetf).

Even assuming that312.C applies to all indigent pafits, as the plaintifisontend that section
nowhere states that a provider must receive a remittance &awica state Medicaid program

in order to “determine that no source other than the patient wolddjdéky responsible fothe
patient’s medicabill,” id. 8 312.C, and indeed, it does not establish any requirements for how a
provider must make this determinati@egid. Moreover, #hough the Administrator concluded
that“[i]t is only through the State’s records and claims system that tbestof any ppyment

can be determined,” AR 18ee alsAR 8 (“The State maintains the most accurate patient
information to make the determination of a patient’s Medicaid eliyitstatus at the time of
service and thus, to determine the State’s cost shiability for unpaid Medicare deductibles
and coinsurance.’as the plaintiffs point outhe Administratofs conclusion is undermined by
the fact thaCMS previously tecognizedhat therda]re alternative methods for determining the
State’s responsilily for bad debts in ceiling caseshenit “promulgated section 1102.3L[] in
November 1995,” which provided that “in lieu of billing the State,[a] provider {may]

establish that Medicaid is not responsible for paymantfurnish[ing] documentation af. .

[n]Jon payment that would have occurred if the crossover claim hadligdbeen filed with

11 Although it may be “difficult to understand why . . . [the Medicareppamwould insist on a provider pursuing
those secondarily liable in cases where the patient is ‘determineglindigent, and not so insisting where the
patient is ‘deemed’ to be indigent because he or she qualifieseiicdd,”Cmty. Hosp. of Monterey Pénsulg
323 F.3d at 795, it remains that the plain langu@312 does not require providers to comply witBil®.C once
they have deemed a patient indigent based on the patient's Medicaid eligibility.
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Medicaid;” Pls.” Summ. JMem. at 30 & n.14 (quoting AR 1248). Therefore, 812.C does
notindependentlgstablish a remittance advice reguent.

Finally, the Court also cannot conclude that the plain languag&®2 imposes a
remittance adviceequirement. Agairljke the othetwo provisions 8 322 does not explicitly
imposeany such requiremeniThe relevant language of § 322 providssfollows:

In some instances, the State has an obligation to pay, but either doemsynot p

anything or pays only part of the deductible or coinsurance because of a State

payment “ceiling.” . . . In these situations, any portion of the cidda or
coinsuance that the State does not pay that remains unpaid by the patient, can be

included as a bad debt under Medicare, provided that the requirements ofr§ 312 a
met.

PRM § 322. Th&ourt is not persuaded by the Administrator’s conclusion that § 322’s
reference to th@amountthat the Statédoes not pay,id., “presumes that the State has been
billed as all responsible parties are expected to be billed,” ARdBably, the Administrator
does not conclude that this language presumes that a state has dgmedtpand in any event,
the plain language of this provision does not referan@amittance advice or any other
documentation reflecting a state’s respoaseé does nainake apparent that any such
documentation isequired forMedicarereimbursementThus,8 322does not independently
establish a remittance advice requirement.

Finally, the Court is1ot persuadetly the Administrator'position that “[rleading the[se]
sections together” establishes a remittance advice requirement. . ABedduse the @urt has

concludedhatnone of these provisions independemidyablishes a remittance advice

12The Court cites PRM § 1102.3L only to illustrétat the Administrator’s conclusion is based on a flawed
assumption, and it does not cite the provision as evidencénéh8ecretary’s mudiill policy did or did not exist
prior to the Moratorium. As explained in Part 11l.Aidfra, because this pr@ion was not “in effect” before
August 1, 1987, it is not part of the Secretary's 187 policy, OBRA, Pub. L. No. 16003, § 4008(c), 101 Stat.
1330, 133655 (codified at 42 U.S.C. § 1395f note), and any statements of politairoet within the provien are
at best “a retrospective characterization of the SecretarySl@ratorium policy” and “do[] not illustrate how [the
policy] was actually applied prior to 198 Mountain States Health AJl128 F. Supp. 3d at 218.
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requirement, or even refets one, it cannot discern any reason to conclude that viewing these
provisions together somehow creates that requiremEmis, theCourt concludeshatPRM

88310, 312, and 32@o not demonstrate that a remittance advice requirement existed pitar to
Moratorium.

The Secretary’s additionabunterargument®garding theePRM provisions arealsonot
persuasive.Specifically, he Secretary argues that “whether or not there might be another
plausible interpretation of agency guidance, the Court must defes ecretary’s interpretation
unless it is plainly erroneousDef.’s Objs.Resp.at 6. He further argues that a number of
courts,including this Circuit, “ha[ve] concluded]] [that] the mtistl policy is a reasonable
interpretation of avalidly promulgated regulatioh.Def.’s Summ. JMem. at 14 (first citing

Grossmont HospCorp, 797 F.3d at 108%6; then citingMe. Med. Ctr. v. Burwel| 775 F.3d

470, 479 (1st Cir. 2015)hen citingCmty. Hosp. of Monterey Peninsula, 323 F.3d at-BX2

then citing_ Cove Assocs. Joint Ventu8d8 F. Supp. 2d at 2&ndthen citingGCl Health Care

Ctrs., Inc. v. Thompsqr209 F. Supp. 2d 63, 71 (D.D.C. 2002jowever,as another member

of this Court has explained

courts typically give substantial deference to an agency’s netatpn of its own
regulations[;]. . . [however tlhe Bad Debt Moratorium complicates the deference
issue, [ ] as it requires the Court to follow the agend$@87 interpretation of its
own regulations, rather than the agency’s predaytinterpretation of the same.
Under the Moratorium, an otherwise “reasonable” interpretatioa baddebt
regulation, if inconsistent with the Secretary’'s-p887 policy, is nodnger so.
And to defer to the Secretary’s argumemtsy about what the agency’s policy was
then rather than discerning such policy from the pronouncements of theyaage
that time, would have the effect of thwarting the Moratorium’dreg¢fffreezing”
purpose altogether.

Winder HMA LLC, 206 F. Supp. 3d at 387 (internal citations and quotation marks omitt&tl)

13 For the reasons explainedWinder, the Court respectfully disagrees with other members of thig Gbio have
found that “the reasonableness of the agency’s interpretdtitmown regulation [and guidance,] and the level of
(continued . . .)
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Therefore,the conclusions of this Circyibther members of this Couandother courts
thataremittance adviceequirements a reasonable interpretatiohthe bad debt regulatisior
the relevant PRM provisions is not determinatieee This is so becaws as the plaintiffs note
“none of [these cases] dealt vihe Moratorium and none . found asa factual matter thahe
mustF]bill policy was established by th[e] PRM provisions.” Pls.” Ohjs9. And, none of
these decisions concluded thia¢ Administrator’s interpretation ¢ie bad debt regulations or
the PRM provisions to requigeremittance advice theonly interpretation othe PRM. See,

e.g, GrossmonHosp, 797 F.3d al082, 1085-86not analyzing the PRM provisions,it

holding thatthe agency’s interpretatiaf the bad debt regulatido require a provider to
“obtain]] a determination from the state of its payment responsibifiyd]s sensible ..
because state policies vary widely and the state will have all of the agcegsrmation under
its Medicaid systerfiand “[t]here [wa]s no indication that tt&ecretarig interpretation [wals

contrary to law or to the agency’s intent at the time of the adoptiseg)alsdvie. Med. Ctr,

775 F.3dat479 (concluding that “the [b]illing [rlequirement is a natura¢mpretation of the(]

regulations”);,Cmty. Hosp. oMonterey Peninsule323 F.3cdat 793 (“Given that billing the state

is the most straightforward and reliable way of determining whethey ifaso, how much the
state will pay, we are unable to say that the rbilpolicy is inconsistent with the statube

regulations or is an unreasonable interpretation of theb@ye Assocs. Joint Ventyr848 F.

Supp. 2dat 25 (concluding that “PRM 88 310, 312, and 322 are reasonably read to require that

(...continued)

deference due tinat interpretation,” may “support[] the [Administrator’s] conatusthat the agency’s policy
regarding bad debt reimbursement was the same on August 1, 198asvit i€mty. Health Sys., Inc113 F.
Supp. 3dat 221 (“Th[e] Court finds [ {he ageny’s interpretation of a longstanding regulation to be no less
reasonable because its current interpretation is the sameasdthave givenif asked, prior to the effective date
of the Moratorium.” (emphasis addedgelLakeland Reqg’l Health Sys958 F. Supp. 2d &(concluding that
because the Administrator’'s decision was “based on an interprethiaragency regulation, . . . [it] is entitled to
great deference”).
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the state be billetl which “is consistent with the Medicareastite and regulations[] and is not an

unreasonable implementation of eitheGCl Health Care Ctrs., Inc209 F. Supp. 2dt 71

(concluding “that the reasoning contained within $eeretary’snterpretation of . . . PRM
88310, 312[] is both valid ansbund”). Indeed,at least two othese cases acknowledge that the

PRM provisions arambiguous SeeCmty. Hosp. of Monterey Peninsulzg23 F.3d at 793, 796

(observingthat “[ijt may be true[] . . . that the[] regulations can be read apneatuding the
possibility of a provider’s establishing the [bad debt] criteriaby.alternative mearisand that

“[a]t most, the[][PRM] provisions are ambiguoijs see alsdCove Assocs.848 F. Supp. 2d at

25 (“At most, the[] PRMprovisions are ambiguous|.{titing Cmty. Hosp. of Monterey

Peninsula323 F.3d at 796)

For all of these reasonghe Court cannot conclude that the PRM provisguggport the
Administrator’s finding that a remittance advieguiremenexisted prior tcAugust 1, 1987 As
another member of this Court observed, the Administrator “is cowfibe [PRM provisions]
with his agency’s intgretations of [te PRM provisims].” Foothill Hosp., 558 F. Supp. 2d at
10. Therefore the Court must look to other evidennehe recordo determine whether the
Administrator’s findingthat a remittance advice requirement existed prior to August 1,rhag7
be upheld

3. Pre-Morator ium Board Decisions

The Administrator cited two Board decisiossued prior to the Moratoma—Concourse

Nursing Home v. Travellers Insurance (®RRB Dec. No. 8D152 (Sept. 27, 1983); arit.

Joseph Hospital v. Blue Cross & Blue Shield AssociatRiRRB Dec. No. 840109 (Apr. 16,
1984)—as support for his position that tBecretary’smustbill policy, including the remittance

advice requirement, “has been consistently articulated in the fingiaecof the Secretary
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addressing this issue . . . and applied to [ ] cost years prior to August 1, X814 & n.16.
Like the Administrator, the Magistrate Judge concluithed these decisiort®nstitute “evidence
of the Secretary’s consistent implementation ofriustbill pdicy since 1983.”R&R at 12.

The plaintiffs raise a number of objections to these decisioclading that “CMS

administrative decisions do not and cannot set policy for the Secté&myObjs.Reply at 9,
and that “norceiling case [ ] decisions related to the need to bill the State wheratbenas the
responsible pay$i . . . have no beang on whether there is a mu$till policy by which a
provider musbill [and receive a remittance advice from] the State when the provider berw
detemines or demonstrates the State is not the responsible payait, 78 (internal citation
omitted) Forthe reasons explained below, the Court concludes that neither of doeserts
supports the Administrator’s finding that, prior to August 1, 198& Secretary interpretedh
regulations or PRM provisions to require providers to obtainsabdhit a remittance advice
order to receive Medicare reimburseme@bnsequentliythe Court need not address each of the
plaintiffs’ remaining argumentegarding these decisiaks

In Concourse Nursing Home, a provider soudkticarereimbursement for unpaid

deductible and coinsurance paymehts it contendedvere“owed by the [state] Medicaid
program.” AR 1538 The provider represented the Boardhat prior to seekingMedicare
reimbursementor these amountd had madéformal appeals anfhad] informal discussions
with appropriate state officials,” which it argued were “reasonadffeitsgiven that the state
“had repeatedly refused to pay the[] claims until recéntlg. (contending that “any further

collection efforts would be futile”) The intermediary disagree@shddisallowed the claims,

14 Because the Court concludes that thetministative decisions do not support a remittance advice requirement,
and because it need not decide whetiheysupport a billing requirement for the reasons explainért 111.B,
infra, the Court need not address the plaintiffs’ remaining argurasritsthese Board decisions.
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concluding that “the provider ha[d] not met {bad debtJrequiranents of 42ZC.F.R.

[8] 405.420(¢" *° becauseinter alig it “ha[d] not demonstrated that a reasonable collection
effort was made before the debts were deemed to be worthldssThe Boardaffirmed the
intermediary’s decision, providingpe followingbrief analysis

The Board finds that the provider has furnished no documentation whiald wo
support its contentions that it had established collection polictepracedures or

that actual collection efforts were made to obtain payments from tleaisadr the
Medicaid authorities before an account balance was considered an uride|eaudi

debt for Medicare purposes. The Board also notes that payments have been
received for the bad debts claimed by the provider, which would alsondénate

that the amounts claimed were not properly chargeable to the Medicgramro

AR 1544.

In St. Joseph Hospitadlecided approximately six months later, the Board again

considered a provider’s claims fdtedicarereimbursement for unpaid deductible and
coinsurance payments associated with dual eligible patiSeatsAR 1549 In that case, the
intermediary haclsodisallowed the provider’s claims “based upon its determinatiaintbie
provider had not made reasonable collection efforts for the[] [ Justsd AR 155Q
Specifically, as to the providerMedicare reimburseentclaims for Medicaid patients, the
intermediaryhadconcluded that because “[t]he State of Georgiawill pay for the deductible
and coinsurance amounts applied to a charge for service allowed by Medicaaaesi [ |
reasonable collection efforts related to Medicare bad debts sho@dncivded action to collect
amounts owed by . . . [the] State of Georgia,” but “[t]he provider] mejddemonstrated that
such action took place.ld. In affirming the intermediary’s disallowance, the Board

conclude[d] that the bad debts claimed did not meet the regulatoryeraequirs of

[42 C.F.R. 8] 405.420(e) because the provider could not support its claims tha

they related to covered services and derived from deductibles and coiesuranc
reasonable collection efforts were made; all accounts were not colleatidlehere

1542 C.F.R. § 405.420 was ultimatelycedified as 42 C.F.R. § 413.8%eeDist. Hosp. Partner932 F. Supp. 2d
at200 n7.
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was no likelihood of future recovery. While the number eliause billings was
consistentfor all parties, the provider did not attempt to bill the State afr@a
for its Medicaid patients. [Therefore, tlhe provider’s collactdforts were more
token than genuine.

AR 1550-51

These cases do not demonstrate that the Secretary interpreted hisoregatathe PRM
provisionsas requiringa remittance advice as a prerequisite for reimburseafemtpaid
deductibles andoinsurancassociated with dual eligible patientdotably, the Secretary
himself does not aim that either decisiotlemonstrate such a requiremengeeDef.’s Summ.
J. Mem. at 1617 (asserting only that these two cases suppoitlagbrequirement”). Indeed,
neither decisiomefersto a remittance advice or any other documentaifdhe state’sesponse
to a claim, let alone a requirement that providers must obtamtfie state and submit such
documentation in order to receiMedicarereimbursement. Although the BoardGoncourse
Nursing Homesuggested that a provider must “furiijsh] documentation .. [to] support. ..
that actual collection efforts were made to obtain payments from tleaisatbir the Medicaid
authorities,” AR 1544, it does not specify wismcumentation is required or astédt a
provider must demonstrate thattate Medcaid program has denied payment in order to receive
Medicare reimbursement foleductibles and coinsuranassociated with dual eligible patients

Additionally, even assuming that these cagesporta billing requirement (which the
Court does notlecide for the reasonsm@ained in Part 11.Bjnfra), these cases would still fall
shortof supporting a remittance advice requiremeiithough receiving a remittance advice or
other determination of liability from the state may be a naturalecpuence of billing the state in
many cases, and thus, the two requirements are logically redatdue plaintiffs’ experience in
this case demonstrates, a provider may not always receive a remittaiceeiradesponse to a

bill submitted to the statéSeeAR 12. In any evenianycausal relationship between thding
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and remittance adviaequirements would not compel the Courptesume the existence of a
remittance advice requirement solélym the existence abilling requirement As the
Adminisgtrator and this Circuit have recognized, the two requirements are eabiyytiistinct.
SeeAR 2 (“The issue is whether the [p]roviders were required to bill thie $tadicaid program
andsubmit a State remittance advice . . . to the Medicare [intermediary] as a fieadod the

Medicare program to pay bad debts[¢inphasis adde))see als@srossmont HospgCorp, 797

F.3d atl086 (“The musH]bill policy encompasses two requirements[:] a requirementlting
state. .. for the bad debt claimss well asa requirement to obtain the state’s determination as to
its financial responsibility on those claimggmphasis addel) And, as this Circuit has
recognized, “[s]ubstantial evidence . . . must do more than create a@ugpithe existencefo

the fact to be establishedMorall v. DEA, 412 F.3dL65, 176(D.C. Cir. 2005) Therefore,

neither of these decisions supports the Administrator’s findhaga remittance advice
requirement existed prior to August 1, 1987.

4. PostMoratorium Administrator Decisions

In addition to the evidence already discussed, the Administrated i@t tvo
administrative decisions issued affergust 1, 1987, as support for his finding that the

Secretary’s musbill policy, including a remittance advice rid@ement, existed prior to that date

SeeAR 14 n.16 first citing Cal Hosps.90-91 Outpatient Crossover Bad DebtpGAppeal

PRRB Dec. No. 200080 (Oct. 31, 200Q)hen citng Hosp de Area de CarolingdAdmin. Dec.

No. 93D23). The plaintiffs argue that “the Secretary cannot cite [ ]-{Matatorium
administrator decision[s] for evidence of a-{Meratorium policy.” PIs.'Objs.Reply at 7.The
Courtagreeghat these decisions do ratpport the Administrator’s findindpat a remittace

advice requirement existed prior to August 1, 1987
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First, neither of these decisions recognizes a remittance advice requirenagimer tRey
only purport to recognize and ap@billing requirement.SeeAR 1570 (concludingn

CaliforniaHospitals 9091 that “in order to be reimbursgfbr] Medicare bad debts where a

State has a ceiling, the provider is required to bill the State,” andndethe providers’ claims
for reimbursement because “[t]he [p}ders did not bill the State”AR 1556-57 (recognizing

in Hospital de Area de Carolithe provider’s “obligatiorjto] submit[] clams to the [ ]

Medicaid prograrhand concluding thabecause “the [p]rovider failed to request payment from
the Commonwealth for deductilsland coinsurance ayuants attributable to Medicare/Medicaid
patients for which the Commonwealth was obligated to pay, thosenésnare not properly
included as bad detjjs'® And, even ifthese decisionisad recognized a remittance advice
requirement, because neitltkgcision wasissueduntil long after August 1, 1987Hospital de

Area de Carolindn 1993,seeAR 1553, andCalifornia Hospitals 9®1 in 2000,seeAR 1565—

neither represents the Secretary’'s pofinyeffect” as of that date, BRA, Pub. L. No. 108203,

8 4008(c), 1@ Stat. 1330 (codified at 42 U.S.C. § 1395f hodee alsdVinder HMA LLC, 206

F. Supp. 3d at 37 (explaining th{t]he Secretary’s current interpretation Medicare] rules
and guidelines is not determinatinas to whether the present interpretativas consistent with

the pe-1987 policy of the SecretarytjuotingDetroit Receiving Hosps. ShalalaNo. 981429,

1999 WL 970277, at *{6th Cir. Oct. 15, 1999.
Moreover, although bottlecisions suggest that a billing requirement existed fwithre

Moratoriumby citingtwo pre-1987 decisions as a sourfog thatrequirementthose decisions

16 Although the Administrator itdospital de Area de Carolimmted that “the [p]rovider was never denied
reimbursement by the Commonwealth’s Medicaid program under a ceilii@tiom or [0]n any other basis,” AR
1556,he madeno mention of a remittance advice requirement or any otheireagent to produce documtation
from the state Medicaid program. Moreover, Ateninistratoronly recognized and applied an “obligation [to]
submit[] claims to the [ ] Medicaid program,” AR 1558 als®\R 1557 (rejecting the provider’s claims because
the provider “failed to request payment from the Commonwealth”)dahidot purport to recognize or apply any
requirement that a provider alsodenied reimbursemerggeeAR 1556-57.
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areSt. Joseph HospitandConcourse Nursing HomeeeAR 1557 & n.7; AR 1571 & n.16

(asserting that “the final decisions of the Secretary have consigteidlyhat the bad debt
regulation and 42 C.F.R8] 413.20 require providers to bill the Medicaid programs for
payment), which, as already explained, do not support a remittance adgaeement In any
event, postMoratoriumstatements about what the Secretary'sJ887 policy requiredre

“simply a retrospective characterization of the Secretarydvimeatorium policy’and“do not

illustrate how [the policy] was actually applipdor to 1987.” Mountain States Health All128

F. Supp.3d at218 seeWinder HMA LLC, 206 F. Supp. 3d at 37 (“The question facing the

Court [ ] is whether the Secretary’s current understanding of the reg{gdtand the [PRM] is
consistent with the agency’s understanding of those materials T 198[which] requires

recourse to the [Board] decisions that predate the Moratorium dect tée agency’s position at

that time”); Dist. Hosp. Partner932 F. Supp. 2d at 204 (fiimg that the Secretary’s decision
was not supported by various administrative decisionzart because those decisions
“postdate[d] the Moratorium by several yearsThus, neither of these decisions supports the
Administrator’s finding that a remittae advice requirement existed priortogust 1, 1987’

5. 1985 Intermediary Manual

The Magistrate Judge concluded that language &@885 Intermediary Manual cited in
the Secretary’s opening brief “is further evidence of the +hiligbolicy,” including a remittance
advice requirementR&R at 18. In reaching this conclusion, the Magistrate Judge rejected the

plaintiffs’ argument that consideration of this evidence, whichneaited in the

17The Secretary atgs thaHospital de Area de Carolinalthough issued after the Moratoriuisinonetheless
relevantbecause it “applied the Secretary's-i887 policy [given that] the cost reporting periods at issue [in that
case] were 1985 and 1986.” Def.’s Summ.ehliRat 6 n.4.However, the Court need not resolve this issue
becausegven if it concluded that Hospital de Area de Carddimeuld be considered, for the reasons already
explained, the Court would find that the Administrator’s decisicdhah case doasot support the existence of a
remittance advice requirement prior to August 1, 1987.
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Administrator’s decision, “represent[efl‘post-hoc rationalization by agency counseid. at
17 (quoting Pls.” Summ. J. Reply at 10), reasoning thab#eeetary’sadditional citation to
the. . .[1985 Intermediary Manuglmerely constituted a “more detailed explanation” of the
Administrator’s dedion of the type that may be considered by the Calr{lhe plaintiffs
argue that the Magistrate Judge’s consideration of this evidence waspien’ because it is
“extra-record evidence” that cannot be used to “prove the existence of a policy thiait¢uehe
Moratorium.” Pls.” Objs. at 2314 The Secretary responds that “[t|he Magistfatelge]
correctly followed the D.C. Circuit’s conclusion in the very cohtexthe mustbill policy that
‘[c]ourts can accept a more detailed explanation that does not present a neorlibsis f

agency'’s action” Def.’s Objs. Resp. at 7 (first quotirgrossmont HosgCorp. v. Sebelius903

F. Supp. 289,58 n.10(D.D.C. 2012) then citing_Clifford v. Penasr7F.3d 1414, 1418 (D.C.

Cir. 1999).

The Court agrees with the plaintiffs that tH#8% Intermediary Manual provision cited by
the Secretary may not be considered. It is-estlblished thathe focal point for judicial
review should be the administrative record already in existence, not someaued made

initially in the reviewingcourt.” Camp v. Pitts411 U.S. 138, 142 (19).3ee alsdValter O.

Boswell Mem’IHosp. v. Heckler749 F.2d 788, 792 (D.C. Cir. 1984) (“Review [of the

Secretary’s decision] is to be based on the [ ] administrative reconddbdiefore the Secretary

atthe time he made his decisibifemphasis addedyuotingCitizens to Preserve Overton Park,

Inc. v. Volpe 401 U.S. 402, 420 (197)) The Administratodid not cite or refeto the1985
IntermediaryManualprovision in his decisiorsee generallAR 2—18,and theSecretary does
notarguethat the provision was in the record before the Adshiator,see generallypef.’s

Obs. Resp. Therefore, under the general rule applicable to this Caawigsy of agency action,
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the Courtmay notconsiderthe 1989ntermediary Manual provisionSeeDist. Hosp. Partneys

932 F. Supp. 2d at 208 (the Moratorium contextgjecting “the Secretary’s attensph her
[m]otion for [slummary [jJudgment to ‘bolster’ the weight” e¥idence “by referencing .a .
[CMS m]emaandum” because it “was not included in the [a]dministrative [r]ecoddtzarefore

need not be considered®ee alscCtr. for Auto Safety v. Fed. Highway Admir856 F.2d 309,

314 (D.C.Cir. 1992) (concluding that because evidence cited by the agency had been
“exclude[d] . . . at the administrative stage, the [agency] c[ould][hatly on th[e] [evidence] to

provide the requisite evidentiary support duringdigial review); Algonquin Gas Tansmission

Co. v. Fed. Energy Reqgulatory Comm9#8 F.2d 1305, 1316 (D.C. Cir. 1991) (“declin[ing] to

rely on evidence as a ground for affirming the [Commiss]arder” where that “evidencsas
nowhere considered in either of the Commission’s orddosve
The cases cited by the Secretary and the Magistrate Judge do not provide the Secretary

any relief from this general rulel'he Grossmont Hospitadecision provides no supportrfthe

Secretary’s position, as the district cosiriply found it approgate to consider “further
explanaton. .. [provided by the Secretary] during the course of litigati®®3 F. Supp. 2dt
58 n.10, where that explanation was based on evidence contained in thistadiwe record,
seeid. at 58 (recognizing that the Secretary’s “further explanation” was bastt @rovider’s
testimony before the Boardj. Therefore, the district court did not asses®ther a court may

consider additionavidencenot included in the administrative redpand, if anythingthis

18 The Court is perplexed by the Secretary’s citation to a district cage to support his reference to “D€.

Circuit’s conclusion in the very context of the mibit policy.” Def.’s Objs. Resp. at (Emphasis addedgiting
Grossmont Hosp903 F. Supp. 2d at 58 n.10). In any event, althdugldistrict court irGrossmont Hospitadid
consider a provider’s challenge to the miiditpolicy, the conclusion citelly the Secretary did not appear in the
context of the Court’s consideration of that challenge, but insfgaebeed in the context of the provider’s challenge
to the Secretary’s finding that the provider did not qualify fodharmless relief under JSB¥0. SeeGrossmont
Hosp, 903 F. Supp. 2d at 58. Therefore, the Secretary’s suggestiohdltaintclusion irGrossmont Hospitas
somehow supportive or factually on point is meritless.
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decisionundermines the Secretary’s position because it underscores that thesadtiviai
record must béthe focal point of the Court’s review.SeeCamp 411 U.S. at 142The

Circuit’s decision irClifford v. Penais likewise unavailing for the Secretargsthe Circuitthere

concludedonly thatthe district courcouldconsidera declaration from an agency offictakt
“merely illuminate[d reasons obscured but implicit in the administrative retord F.3dat
1418 ¢ejecting the plaintiff's argument that the district court imgmyppermitted the agency to
supplement the record withdeclarationfrom an agency official that “provide[d] the court with

background information about the [agency’s] subsidy programrendurrent state of the

American shipping industry(quotingSeafarers Int’l Union v. United Stafe391 F. Supp. 641,
647 (D.D.C. 1995). As tothe1985IntermediaryManualprovisionat issue here, first, i6 not
a declaratiomof an agency officialand secondhe provisions not offered to “merely illuminate

reasons obscured but implicit in the administrative recaad,but is insteadffered to “bolster

the weight” of the evidence cited by the Administrator as suppohiggositionDist. Hosp.
Partners932 F. Supp. 2d at 20®&hich the court cannot condon&herefore, the Court
concludes that neithef the decisionzited by the Secretaprovides support fohis position
that the 1983ntermediaryManualprovision may be consideredtwithstanding its absence
from theadministrativerecord

6. Statements byCMS Officials

The plaintiffscontendthat the Magistrate Judge erred by “not giv[ing] any weight to
unchallenged testimonyffered by the plaintiffat the Board hearing regarding statements
allegedlymade bysenior CMS officials “that there was no niuitill policy prior to 1987.”
Pls.” Objs. at 16 However, the&CMS officials’ statements were allegedly made at a meeting held

in December 1993SeePIs.” Summ. JMem. at 27 Given the plaintiffs’ position thathe
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Secretary may not “rely[] on pedoratorium materials,” Pls.” Objs. at 5, includistatements
made on behalf of the Secretarypost-Moratorium Administrator decision[$]id. at 11 n.9,
the Court is perplexed &s why the plaintiffansistthat the Courshouldconsidempost
Moratorium statements by CMS official3.he plaintiffs “cannot have it both waysWinder
HMA LLC, 206 F. Supp3d at 38. These statements, like the {ddstatorium administrative
decisiors, are “simply a retrospective characterization of the Secretary@aorium policy”

and “do[] not illustrate how [the policy] was actually applied pt@1987.” Mountain States

Health All, 128 F. Supp. 3d at 218. Therefore, the Caddptshe Magistrate Judge’s refusal
to consider he CMS officials’ statements

7. Other Legal Authority and Evidence

The Administrator cited a number of other legal authorities and recatenea to
support his conakion that the musdtill policy, including he remittance advice requirement,
predated the Moratorium. Howevéor the reasons explained belave Court finds this
remaining evidencalsounavailing.

First, the Administrator appeared to rely on languaghé@regulation setting forth the
Secretay’s bad debt criterissee42 C.F.R. § 413.8%s evidence ahe mustbill policy,
including the remittance advice requireme8pecifically he asserted th#te policyis reflected
in 8 413.89(d)(1), which provides that “the costs of Medicare deductible arslicance
amounts, whicliemain unpaidi.e., were billed) maype included in allowable costAR 13,
and alsag 413.89(e)which“requires. . . [that] a provide[must] establish that a reasonable
collection effort from the responsible party (i pthe State) was made and that the debt was
actually uncollectible when claimedjdi. And, regardinghe “uncollectible” requiremerdf

8 413.89(e)heasserted thdfa] fundamental requirement to demonstrate that an amount is, i
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fact, unpaid and uncollectibles io bill the responsible partyld. However, none of the
provisionscited by the Administratarefers to a remittance advice or the recei@nof othe
documentation from the state. Rather, § 413.89(d) and (e) are siterwlaat constitutes a
“reasonable collection effort” or what a provider must do to detnate that a debt was
“uncollectible” when claimedSee42 C.F.R. 8§ 413.89(efe). Thus the Administrator “is
confusing the regulation with his agency’s interpretationsefégulation.” Foothill Hosp, 558
F. Supp. 2ét 10. Consequently, the bad debt regulation itself does not demonsiaee t
remittance advice requirement existempto August 1, 1987.

Additionally, the Administratoconcludedhat “preservation of the remittance advice is
an essential and required record keeping criteria for Medicare reimlantssimce the beginning
of the program,” AR 15, as recognized‘tlye general record keeping rules of Section 1815(a)
[of the Medicare Acthnd 42 C.F.R[88] 41[3].20 and 4[3].24 requiringcontemporaneous
auditable documentation kept in the normal course of businessgorsaglaim for paymerit
AR 8. However these citeduthoritiesdo not statéhat a providemustobtain a remittance
adviceor other state documentatioAlthough8 1815(a)purports to authorize the Secretary to
impose requirements on providers seekveglicare reimbursement does not dematrate that
the Secretarin factimposeda remittance advice requiremaartor to the Moratoriunor, for
that matterat any time See42 U.S.C. 81395¢g(a) (providing thdho [ ] payment [to a
provider] shall be made . . . unless [a provider] has fhedisuch information as the Secretary
may request in order to determine the amounts due such pipvitléewise,assuming that the
cited regulations require providers to support their claimiedicare reimbursement bad
debts with “contemporaneodscumentation in the ordinary course of business to support their

claims,” AR 17 theydo notstate that remittance advices are the onyudeentation that would

42



satisfy such aequirementsee42 C.F.R. $13.20(a) (requiringnter alig that“providers
maintain sufficient financial records and statistical data fop@r determination afosts payable
under the prograrhand thatproviders follow‘[s]tandardized . . . reporting practices that are
widely accepted in the hospital and relatettifg); see alsad. § 413.24(a)fb) (requiring that
“[p]roviders receiving payment on the basis of reimbursable costpnogiie adequate cost
datg” which “must bebased on their iancial and statistical records. [and]capable of
verificatior,] .. . based on an approved method of cost finding arideoaccrual basis of
accounting, and “derived from the accounts ordinarily kept by a provideRgain, the
Administrator“is confusingthese laws] with his agency’s interpretationdtbeselawyg.”
Foothill Hosp, 558 F. Supp. 2d at 10

The Administrator alsassertedhat8 1903(r)(1) of the Medicare Agirovides further
supportfor a remittance advice requiremdrgcause itrequires automated facilitation of cress
over claims between State Medicaid programs and the Medicare prograralfeligible
patients,” and thus, frecognize[s]” the “necessity” that “[i]t is only through the State’s resord
and claims system thdte¢ amount of any payent can be determined.” AR.1Blowever, once
again, this provision on its face does not require that a providstr neceive a remittance advice
from the state in order to receive Medicare reimbursenteee42 U.S.C. 81396b(r)(1)
(providing that “a State must[] . . . have in operation mechanizgh€lprocessing and
information retrieval systems” thahter alig “provide for electronic transmssion of claims
data[,] . . includind] . . . data elements from the automated dgdtem”).

Finally, the Administratocited JSM-370 as support for his position that the rroiit
policy, including the remittance advice requirement, existed priougust 1, 1987seeAR 8

(“[][ISM-370[] restated Medicare’s longstanding bad debt policy[.]”), as wélketsrs from
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three [fiscal iintermediaries ety forth the musbill policy,” AR 14 n.16. Although JSM370
does state that a remittance advice is required in certain dual edifulaiBons seeAR 1607
(“[W]here the state owes none or only a portion of [a] -ciglible patient’s deductible or €0
pay, the unpaid liability for the bad debt is not reimbursable to theder by Medicare until the
provider bills the State, and the State refuses payment (with a StatitalReenAdvice).”) it was
not issued until August 10, 200g&eAR 1607. Similarly, although the letters from the
intermediarieseflect their opinionghatproviders musbill Medi-Caland receive a denial of
paymentin order to receiv®ledicarereimbursement for dual eligible payments, each letter is
dated in November or December of 1988¢eAR 604, 610, 612, two years after August 1, 1987
and only purports to opine on whetlibese requiremenexistedas ofthose datesTherefore,
these letterare at best “a retrospective characterization of the Secretary\dqyegorium
policy,” and they‘do[] not illustrate how [the policy] was actually applied prior to 1987

Mountain States Health All128 F. Supp. 3d at 218.

In sum,the Court concludes thhecausehe relevant statutory provisions, regulations,
and PRM provisions do not on their face reqaiggrovider to obtain and submit a remittance
advicefrom the state Medicaid prograems a prerequisite fdvledicarereimbursement of unpaid
deductibles and coinsurance associated with dual eligibles, thoseitzegldo not support a
finding that the Secretary imposed such a requirement priudast 1, 1987 Moreover, the
two pre1987 Board decisions cite@ chot demonstrate that the Secretary interpreted those
authorities to require a remittance advice. Finally, the administragisions issued after the
Moratorium and alleged statements by CMS officials or intermediaradeafter the
Moratorium do notonstitute the Secretary’s pt®87 policy and “do not illustrate how [the

policy] was actually applied prior to 1987Mountain States Health AJl128 F. Supp. 3d at 218.
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For all of these reasonshe Court concludes that the Administrator’s finding that
remittance advice requirement existed prior to the Moratoriumatisupported by substantial
evidence. Although substantial evidence review is “highly deferentlRg%sello 529 F.3d at
1185,in the absence of any evidence to support the Administrator’s fintheg;ourt cannot
conclude that there exists “such relevant evidence as a reasonable ghhdcuoept as adequate
to support” his findingid. (quotingPierce 487 U.S. at 565)Conseguently, in the absence of
any evidence to support the existence of aNpoeatorium remittance advice requiremettie
Courtconcludes thathe remittance advice requirement applied by the Administrator in thas cas
is a “requirement([] in addition to thesn the Secretary’s regulations, the decisions of the . . .
Board, and relevant program manual and issuances” as of Audigd7 HR Conf. RepNo.
100-1104 (1988ps reprinted 1988 U.S.C.C.A.N. 5048, 5337As such, it represents a
“changein thepolicy in effect on August 1, 1987,” in vidlan of the Bad Debt Moratorium.
SeeOBRA, Pub. L. No. 10&203, § 4008(c), 101 Stat. 1330 (codifiedtatU.S.C. § 1395f noje

see als®ist. Hosp. Partner932 F. Supp. 2d at 206 (concluding that the chadldnmplicy

violated the Moratorium in part because “the Secretary lpajuited to no persuasive evidence
that supports her contention, much lessi887 evidence’; Foothill Hosp., 558 F. Supgd at
10 (concluding that the challenged policy “constitufg{@hange in policy, . . . [because it] did
not exist prior to the effective date of the Moratorium”).
B. Alternative Grounds for the Administrator's Decision

Having concluded that th&edministrator’s finding that a remittance advice requirement
existed prior to the Moratorium is not supported by substamtidence and thatmposingthe
requirementn this caseviolated the Moratoriunthe Court cannot affirm th8ecretary’s final

dedsion on the grounds provided by the Administrator. As alreadya@yqul, the Administrator
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denied the plaintiffs’ claims for reimburseméxgicauséthe [plaintiffs’] failure to produce [ ]
Medicaid remittance advicespresent[eda failure on the part ahe [plaintiffs] to meet the
necessary criteria for Medicare payrmefibad debtselated to these claims.” AR 12&lthough

this Circuit recognized iGrossmont Hospitdhat a ourt may ‘affirm an agency decision on a

ground other thathat relied upoiy the agency . .‘when there is not the slightest uncertainty

as to the outcome of a peexing on remand,797 F.3d at 1086 (quotinganin v. NTSB 627

F.3d 1239, 1243 (D.C. Cir. 2011)), the Court does not find it appropriate to doesdrhe

Grossmont Hospitahfter concluding that the state determination requirement of thet&gtse

mustbill policy was “sensible” and upholding the Secretary’s denial pfovider’s claims based
on a failure to meet that requirement, @iecuit went onto “conclude that an independent basis
for affirming the Secretary’s disallowance of [theydel’s claims [wa]s the failure of [the
provider] to timely bill MediCal for those claims.’ld. Specifically, the Circuit found that
“[a]lthough the Secretary relied only on the state determination recgrteior her disposition,
she stated thdhe record [ ] supports a conclusion that these claims were not iratkes’St
system, thats, they were not billed. Id. (internal quotation marks omitted).

Here,unlike in Grossmont Hospitathe Courtconcludeghat“there is. . .uncertainty as

to the outcome of [this] proceeding on remantil” (quotingManin, 627 F.3d at 1243).
Although the Administratoin this case concluded that “the [plaintiffs] were required to. bill
as a condition of including crossover bad debt claims on [theirfepstt[s],” AR 13, he did not
make any factual findinghat the record [ ] supports a conclusion that the[] claghssgue] . . .

were not billed,"GrossmontHosp, 797 F.3d at 1086To the contrarythe Administrator

acknowledged that “[t]he p[laintiffs] testified [at the Board hearihg} they billed foisome of

the dual eligible patients.” AR 12 n;1ePIs.” Resp. to Court at 1 (representing tlstme of
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the inpatient claims at issue were billed” &sdme of the outpatient claims at is$likely] were
billed”).1® Thus the Court cannot affirm the Administrator’s decisioy concludinghat, on
remand, the Administrator would again deny all of the plaintifsines for reimbursemermn
the independent basis that the plaintiffs failed to bill the statidése claims.

Finally, there exists no other independent basis for affirming the Admaitos's decision
that would make the outcome on remand certain, at least not as to allptdititiffs’ claims.
Although it may becertainthatthe Administrator would again deny anwiohs thathefound had
not been billedn the ground that the plaintiffgould not qualify for an exception to the billing
requirement under the terms set fortlgih102.3L seeAR 15-162°the Court cannot be certain
as to the outcome of any of the claithat the Administrator may finderebilled. As to these
claims,whetherthe plaintiffs qualify for relief undeg 1102.3Lor whether their documentation
ultimatelysatisfies the requirements of that proviswwould not be dispositivdecause
8 1102.3Lmerelycreates an exceptida billing. SeeAR 1248 @ddressing the documentation a
provider must provide “in lieu of billing”) Moreover, the only other basis the Administrator
provided for rejecting the plaintiff€laimswas that thalternativedocumentationhe plaintiffs
providedwas notthe equivalentof a remittance advicer any otherofficial state documentation

seeAR 18 (refusingto accept the plaintiffs’ EDS reports because they “are not

19 Although the Administrator asserted inedimstancehtat “the [plaintif§] ha[d] not submitted claims to the State,”
AR 15-16, he did not assert that thkaintiffs had not submittednyof the claims to MedCal, and the Court does
not interpret the Admiistrator’s statement that way, given the Administrator’s explicit r@tiog of theplaintiffs’
specific testimony that “they billed for some of the dual eligible patieA?,12 n.13.

20 The Administrator specifically concluded that “any relief CMS graatet on a [p]rovider’s reliance on section
1102.3L is set forth under criteria of the JSBM0] ‘hold harmless’ policy],] . . . [and] the [plaintiffs] did not
demonstrate that they meet the criteria for the hold harmlessiproget forth in JSMB70 for the cost years in this
case.” AR 17. And, the plaintiffs do not argue that they have satisfieg thigeria. SeeMotions Hrg. Tr. 57:25
58:1 (acknowledging that “hold harmless relief[] . . . is very narrodv[tre plaintiffs are] not claimo[they are]
entitled to it”).
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contemporaneously generated State documents®vearé not validated, certified or adopted as
State documents and do not qualify as State remittance ady@aegbecausehis basis for
rejection of the plaintiffs’ documentatiorecessarily relied on the remittance advice requirement
that the Court haalready rejectedabsent further development of the record, the Administrator
may not again apply this requiremght

Therefore, th&€€ourt cannot conclude that the fate of any claims the Administratts fi
were billed would be certamn remand Consequentiithe Courtmustvacate the
Administrator’s decision ancemand this case to the Secretary for further consideration of the

plaintiffs’ claims. SeePalisades Gen. Hosp., Inc. v. Legw#t?6 F.3d 400, 403 (D.C. Cir. 2005)

(“[W]hen a court reviewing agency action determines that an agency maderaof éavg the
court’s inquiry is at an end: the case must be remanded to the agefuwsyhier action consistent

with the correct legal standards.8ge alsdNe. Hosp. Corp. v. Sebelius, 699 F. Supp. 2d 81, 96

(D.D.C. 2010) (remanding to the Secretary for further consideratiber Medicare
reimbursement determination rather than instructing the Secestao how the reimbursement

should be calculated because “the Court ‘ha[s] jurisdiction only toevfloatSecretary’s

2! Although the Administrator suggested that the plaintiffs’ documentalorfailed to satisfy 42 C.F.R.
§413.26(a)'s requirement that providers submit “documentation riefie’ctata aveable from [a provider’s] basic
accounts, as usually maintained,” AR 16 (quoting 42 C.FAR.$26(a))heappeared to take the position that only
a remittance advice could satisfy that requiremss#AR 16-17 (concluding that “the [p]roviders ha[d] not
maintained ‘contemporaneousadinentation in the ordinary course of business to support their glaintsch in
fact[] the State remittance advices represent”). Because thtwpasfectively imposes a remittance advice
requirement, which the Court has rejected)sb could noprovidea basis for the Administrator’s denial of the
claims on remandTo the extent that the Secretangues thathe Court may affirnthe Administrator’s decision on
the ground that thplaintiffs’ documentation fails to satis§/413.26(afor otherreasonsseeMotions Hrg.Tr.
33:9-34:8 (arguing that the plaintiff2007EDS reportdailed to satisfy a “contemporaneous requirement” because
they were “not . . . contemporaneauth the cost reporting periods” and “stalarid therefore, “[iJt[][is] hard to
know whether that information would even be accudate& Administrator’s decision does not purport to rely on
those reasorand therefore, the Secretary’'s positcamstitutes a postoc rationalization that cannot support the
Administrators decisionseeSummer Hill Nursing Homes03 F. Supp. 2d at 3Rlternatively, because the
Secretary did not arguhis positionin his briefings before the Magistrate Judge, the Court need not comsiflee
Aikens 956 F. Suppat 19(explaining ttat Federal Rule of Civil Procedure 72(b) “does not permit a litigant to
present new initiatives to the district judge”).
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decision . . . and to remand for further action consistent with itgooy and it would be error to

do anything more” (alteration and omission in origing)dtingPalisades Gen. Hospl26 F.3d

at 403)). Although theplaintiffs raise a number of other challenges to the Administrator’s
decision, including thaftl) the Secretary’s billing requirement violated the MoratorigegPIs.’
Objs. at 3; (2Jhe Secretarerred in failing to apply PRM 8102.3L to the plaintiffs’ @ims,see
id. at17 (“PRM [8] 1102.3L. .. must be given legal effect[.}"and(3) “the Secretary’s decision
denying the [p]laintiffs’ claims for reimbursement was arbitrang capricious,id. at 2

“[b]ecausethe Court concludes that remand is appropriate, it need not reach theserasgum

Mountain States Health All128 F. Supp. 3d at 222 (remandthg casdo the Secretary for
further consideration of the plaintiff's claims and deilg to consider thplaintiff's alternative
argumentupon concluding that the Secretary erred in finding that the olgeliebad debt policy

did not violate the Moratoriury,seeDist. Hosp. Partney®32 F. Supp. 2d at 1995 (“Because

the Court concludes that the Admistrator erred when she determined that there was no change
in policy in violation of the . . . Moratorium, the Court need not esilr . . whether the
[Secretary’s policy] is arbitrary and capricious.”)
V. CONCLUSION

For the foregoing reasons, the Cocoincludes that the Administrator’s finditigatthe
Secretary’s remittance advice requirement predated the Moratoriwwhsspported by
substantial evidencand thus, based on tadministrativerecord before the Secretary,
application of such a requireent to the plaintiffs’ claims violated the Moratorium. Adatiagly,
the Administrator erred when he concluded that the remittance adviceeraguirdid not
violate the Moratorium. Thereforthe Court cannot affirm the Secretary’s denial of the

plaintiffs’ claims on the basighat the plaintiffs failed t@rovide remittance advices to support
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their claims Moreover,because the Administrator did not find that the plaintiffs faitedill the
state for all of the claims at issue, the Court cannotnattie Administrator’s decision denying
all of the plaintiffs’ claims on the alternative ground that thenpilés failed tosatisfy any billing
requirement Accordingly, theCourt declines to adopt, except as otherwise indictéted,
Magistrate Judge’s recommendatigrants in part and denies partthe plaintiffs’ motion for
summary judgmentgenieshe defendant’s crossotion for summary judgmenandremands
this case to the Secretary for further proceedings consistent gitbptinion??

SO ORDERED this 2%th day ofSeptember2018

REGGIEB. WALTON
United States District Judge

22 The Court will contemporaneously issue an Order consistent with tmeMadum Opinion.
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