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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CLIMATE INVESTIGATIONS CENTER,
Plaintiff,
V. Case No. 16-cv-124 (APM)

UNITED STATESDEPARTMENT
OF ENERGY,

Defendant.

N N N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

Plaintiff Climate Investigations Centezquestednhformationfrom Defendant Department
of Energy under the Freedom of Information Act (“FOIA@oncerning thefunding and
development of théKemper Project,”a power plantin Mississippithat uses‘clean coal’
techndogy. DefendanprovidedSouthern Company,@ivate developewith federal fundingo
construct the power plant amtplement the newechnology Before the court are the parties’
crossmotions for summary judgment, in which the parties dispute theuadgf the search
performed andthe appopriateness of Defendantdecision to witlhold certain materials
responsiveo Plaintiffs reques

After thorough review of theecord and theparties’ briefs, the court concludelsat
summary judgment is not warrantbecausehere remain material issues of fact concerrireg
adequacy of Defendant’s search and the appropriateness of iteldiiigls pursantto FOIA
Exemptiors 4 and5. The dispute concerning Exemption,6however,is moot becausethe
withheld materialis publicly available Accordingly, the courtleniesboth motions for summary

judgment.
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BACKGROUND

In the early part of 2015Dan Zegart a seior investigator for Plaintiff Climate
Investigations Centesubmitted a requesd Defendant Department of Enerfgyy information
regardingthe funding, construction, and implementation of “clean coal’ tecdmwlover a
fourteenyear period at a pdicular power plant in Mississippi—an initiative known as the
“Kemper Roject” SeePl.’s CrossMot. for Partial Summ. J., ECRo. 15 [hereinafter Pl.’s
CrossMot.], Attach. 2, ECF No. 12 [hereafter Zegart Decl.], § PIl.’s CrossMot., Attach. 3,
ECFNo. 153 [hereinafter Pls.” Exs. A_], at 27 (Exs. A& B) The Kemper Projeds overseen
in part,by Defendant’s subcomponemiational Energy Technology Laboratory (“NETL'gnd
being developedn part,by Southern Compargnd Mississippi Power Company, a wholly owned
subsidiary of Southern CompanySeeDef.’s Mot. for Summ. J., ECF No. 13 [hereinafter Def.’s
Mot.], Attach. 1, ECF No. 13, 11 2, 5,Pl.’s CrossMot., Attach. 5 ECF No. 155, 11 2, 5.
DefendantawardedSouhern Companynearly $300 million to carry out work on the Kemper
Project. Am. Compl., ECF No. 3 [hereinafter Am. Compl.], 1-18; Def.’s Answer,
ECFNo. 6, M 16-17. Plaintiff's FOIA Requessoughtany andall communications relating to
the “development, funding and/or construction and implementatiarieairi coal’ technology” at
the Kemper Project, includingdetails concerninghe technologylevelopedor the plantandthe
decisionto build it in Kemper County, Mississippi.SeePIs.” Exs. AL at 1-7 (Exs. A & B).

Plaintiff submitted itsrequestdirectly to NETL,which began the seardor responsive
documents. See id. Def.’s Mot., Attach. 3, ECF No. 133, at 1-16 [hereinafter Dunlap Decl.],
1 7. NETL’s FOIA Officer, Ann C. Dunlap determined that NETL’s Gasiation Technology
Manager andMajor Demonstations Project Office were the plagesst likely to have responsive

documents. Dunlap Decl. 1, 8-9, 14-15.



OnJune 30, 2015, Plaintifflarified that it soughsix categories ofiocuments Generally
speakingPlaintiff soughtdocuments and records of communicatirosn the periof January
1, 1998to Decembef31, 2011 concerning 1) contacts or meetings between NETL and Southern
Company or entitiesrelatedto Southern Companyboutclean coal technology?) theresearch
and development of clean coal technologgr@ETL research facility in Wilsonville, Alabama
(3)the decision to move the Kemper Projaiie from Florida to Mississippi; and (4any
conrectionsbetween the Kemper Project aatbbbying firmcalledthe BGR Group. SeeDef.’s
Mot., Attach. 4 ECF No. 134 [hereinafter Def.’s Mot., Attach. 43t 13-17 (Ex. B)

Early in its search, in August 2015, NETL contacBfendant’sHeadquarterg*DOE
Headquarters™®n the belief that DOE Headquartbesl materials responsivedertaincategornes
of documents in Plaintiff saquest. SeeDef.’s Mot., Attach. 4at 1-9 [hereinafter Morris Decl.],
1 10. DOE Headquarters, in turn, determined thec®fbf Fossil Energy was the agency
subcomponent most likely to have records responsive to Plaingffieest and directed that office
to conduct a search for those materiaSeeid. 1 12, 14. Staff at the Office of Fossil Energy
both manually and eléonically searched their files, collected all responsive masdtiatein
and submitted them to the Office of Information Resources (“Ol&"ydéview. Id. 1 18-19.
OIR, in turn, reviewed the materials submitted, removed duplicate @¢otanNETL alrady
provided to Plaintiff, consulted with Southern Company to determihieh portions of the
documents could cause the company harm if disclosed, and redacted thases mdrthe
responsive documents OIR believed were extenom disclosure. Id. 1 20-22;Def.’s Opp’n to

Pl.’s CrossMot. for Summ. J., ECF No. 18 [hereinafter Def.’s Opp/Aijtach. 3, ECF No. 18,

! The full text of Plaintiff's clarifiedequest is set forth in an Appendix to this Memorandum Opinion and.Order
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at 1-3 [hereinafter Suppl. Morris Decl.], #10. In total, the Office of Fossil Energy released
75 records with some redactions. Mofiscl  23.

NETL began producing responsive materisitertly after receiving theclarified FOIA
Request Betweenluly 7, 2015and September 28, 20I8ETL sentPlaintiff at least six different
sets of materiaJsthough certain productions only came atb@fter Plaintiff successfully
administratively appealed the agency’s invocation of particular FE@e&nptions from disclosure
SeeDunlap Decl. § 17-19 21, 2325 2732, 3740. In making its productions, NETL
consulted with DOE Headquarteegardingmaterials thapertained to the Office of the Secretary
See id.§ 32 Additionally, because NETL's search identified documents that potentially
implicated Soutern Company’s business interesMETL consulted with Southern Compatty
evaluate how disclosure of certain responsnaterialsmight harmthe company Id. 1 23 41
Southern Company supplied the agency with its stance on the retisoitssure but the agency
independently determined whether withholding the docunmefdll, in part, or not at allwas
appropriate SeeDef.’s Opp’n, Attach. 2, ECF Nd.8-2 at }-3[hereinafter Suppl. Dunlap Decl.],
19 7~10. Intotal, NETL releasedeveral thousangages of documentsmany withredactions, to
Plaintiff. SeeDunlap Decl. 1117, 19, 21, 23, 27, 38740 (describingnultiple productions
totaling more tharsix thousand pages)

Dissatisfied with the productionand redactions Plaintiff filed suit in his court
SeeCompl.,, ECF No. 1 (filed Jan. 26, 2016)Plaintiffs Amended Complaint challenges
Defendant’s search as inadequate and its redactions as unsuppatgegmption. SeeAm.
Compl. 11836-52. The parties submitted cresstions for summary judgment that are now ripe
for review. Defendant moves faummary judgment as to the adequacy of its search and all its

withholdingsunder Exemptions 4, 5, and &eeDef.’s Mot. Plaintiff seels summary judgment



on all issues exceefendant’s reliance on Exemptionak to which Plaintiff believematerial
issues of factemain SeePl.’s CrossMot.
. LEGAL STANDARD

On a motion for summary judgment, a court must enter judgmeavar bf the moving
party if that party “shows that there is no genuine dispute as tmaiteyial fact and the movant is
entitled tojudgment as a matter of law.” Fed. R. (56(a). Adispute is “genuine” only if a
reasonable fadinder could find for the nonmoving party, and a fact is “materialy of it is
capable of affecting the outcome of the litigatioAnderson v. Liberty Lobby, Inel77 U.S. 242,
248 (1986). The court must view all the evidence in the light most favorabileemonmoving
party. See id. As a general mattet[ijn FOIA cases, an agency defendant may be entitled to
summary judgment if it can demonstrate that (1) no mat&aas are in dispute, (2) it has
conducted an adequate search for responsive records, and (3) each responsiveatetdras
located has #her been produced to the plaintiff, is unidentifiable, or Ny exempt from
disclosure.” Mattachine Society of Wash., D.C. v. U.S. Dep’t of Jyshice 16773, 2017 WL
3251552 at *2(D.D.C. July 28, 2017).

An agency performs an “adequate searcht sy be awarded summary judgment when
it performs a search “reasonably calculated to uncover all relevant dotzuinOglesby v. U.S.
Dep’t of the Army920 F.2d 57, 68 (D.C. Cir. 1990)The agency bears the burden of proving that
it performed an adeqgte&search, and it may rely on sworn affidavits or declarations to rhake t
showing. SeeSafeCard Servs., Inc. v. SE@26 F.2d 1197, 1200 (D.C. Cir. 1991).he court
may grant summary judgment to the agency based on those matdrejsire reasonaplspecific
and contradicted by neither other record evidence nor evidence of agerfaiftbacsee Military

Audit Project v. Caseg\656 F.2d 724, 738 (D.C. Cir. 198Beltranena v. Clinton770 F. Supp.



2d 175, 18482 (D.D.C. 2011). FOIA plaintiffs carebut an agency’s declarations and affidavits
by demonstrating, with “specific facts,” that there remains a genssue as to whether the agency
performed an adequate search for documents responsive to the [aiatjtiest. See Span v.
U.S. Dep’t ofJustice 696 F. Supp. 2d 113, 119 (D.D.C. 2010) (internal quotation marks omitted).
The court will not grantiemmary judgment if “review of the record raises substantial dastib

the adequacy of the search], particularly in view of well defined régjaed positive indications

of overlooked materials.” Aguiar v. DEA865 F.3d 730, 73@.C. Cir. 2017)internal quotation
marks omitted)

The agency also bears the burden of proving thatoperlywithheld certain materials
responsive to a plaintiff §OIA request pursuant ton@xemption from disclosure Citizens for
Responsibility & Ethics in Wash. v. U.S. Dep’t of Justié& F.3d 1082, 1088 (D.D.C. 2014).
Once more, the agency may rely on affidavits and declarationsake this showing “If the
agency’s affidavits ‘provide specific information sufficient to plabhe documents within the
exemption category, if this information is not contradicted évétord, and if there is no evidence
in the record of agency bad faith, then summadgment is appropriate without in camera review
of the documents.” Am. Civil Liberties Union v. U.S. Dep’t of Dgh28 F.3d 612, 626 (D.C. Cir.
2011) (quoting-arson v. U.S. Dep’t of Staté65 F.3d 857, 870 (D.C. Cir. 2009)).

[11. DISCUSSION

Plaintiff challenges Defendant’s response to itdA®equest on two grounds: (1) the

searclDefendant performed was inadequate; and (2) Defendant impropertyorliExemptions

4,5, and 6 to withhold respsine documents. The court addressash contention in ta.



A. Adequacy of the Search

Plaintiff claims that Defendant’s search was inadequate bec&gfendant did not
separately searche Office of the Secretaryr use proper search terms when searching the Office
of Fossil Energy Specifically, Plaintiff argue that Defendant should haw®nducted a
standalone search dlhie Office of the Secretary becaude materialsDefendant produced
included documents and correspondence originating fronQifiae, which indicates additional
responsive records could beufw there SeePl’s CrossMot., Attach. 1, ECF No. 13
[hereinafter Pl.'s Mem.], at 227. Additionally, Plaintiff submits that Defendanteeded taise
“the names of Southern Company officers involved in the deal with, @il domains from
SouthernCompany or Mississippi Power, or even the name of the péngtearch termshen
locating responsive material withihe Office of Fossil Energy Id.

Defendant submits th&OIA did notrequireit to searchthe Office of the Secretamyr
employother garch terms when searching the Office of Fossil Energegardingsearclof the
Office of theSecretary, Defendant citdsedeclaratios of AlexandemMorris, the FOIA Officer at
DOE Headquarters, and Ann Dunlap, the FOIA Officer at NE®Lsupportits position thata
separate search was unnecessary bedawselld be duplicative of prior searches. Specifically,
Defendant explains, thdeclaratios show that the“the Office of Fossil Energy at DOE HQ
searched foexecutive correspondence within the Office of the Executive Secretariat, widniddh
have captured any and all communications involving the Office of theet8ecregarding the
Kemper project,” and “NETL too conducted a search that captured communicatibnghev
Office of the Secretary. Def.’s Opp’n 4 13. Regarding the adequacy of the search terses

to searcltthe Office ofFossil EnergyDefendantcites Mr. Morris’ declaration andiotes that the



Office of Fossil Energylid search for “Kemper,” the name of the plant, as well athalbther
search terms Plaintiff requestedd. at 14-15.

The courtfirst concludes that Defendant was not obligatedseadditionalor alternative
search termg/hen searching the Office of Fossil Energgs a general matter, a plaintiff cannot
dictate the search terms an agenmmyst use to identify responsive recqrasd when an agensy
search termare“‘reasonably calculated to lead to responsive documents, a court skabé&l n
‘micromanage’ nor second guess the agency’s sear®igwood v. U.S. Dep’'t of Defense
132F. Supp. 3d 124,40 (D.D.C. 2015). Here,Defendant directed the Office of Fossil Energy
to searchfor materials responsive to the fifth and sixth categories of dodsnieRlaintiff's
clarified FOIA Request-documentspertaining to the decision tbuild the plant in Kemper
County andcommunications witthe BGR Group, including Haley Barbour, Ed Rogers, Lanny
Griffith, and Bob Wood, regarding the Kempg#&noject SeeDef.’s Mot., Attach4, at 13-17 (EX.

B). Defendant has submitteddeclarationexplainingthat staff at the Office of Fossil Energy
“‘conducted an automated seadfttheir email accounts” by searching foilKemper’; ‘Kemper
and Relocate’; [|BGR’;Barbour’; ‘Rogers’; ‘Grifith’; and ‘Wood™ and “an automated search
of the executive correspondence records” by searching@igdc.com’; ‘BGR’; ‘Kemper’; and
‘Mississippi.” Morris Decl. § 18. That declarationin specific and clear termsstablisheshat
Defendant emplogd appropriate search termdt reflects that Defendant selected search terms
reasonably calculated to capture records responsive to Plaintifis Ré€yuest by searchirigr

(1) the name of the power plari) the name of the power plant in conjunctiith its site
relocation,(3) the name of the consulting grotimat purportedly met with government officials

concerning the plant’s relocatipand(4) the individual names of four members of tmsulting



group. In proffering that declaratiomyefendant has met its burdeseconeguessg what other
terms the agency could have usenlild be inappropriate See Bigwoodl132 F. Supp. 3d at 140.

It remains uncleathowever whether Defendant was required to search the Office of the
Secretaryn order toperform an adequate searckirst, the declaration®efendant subntitddo
not support its contention that performing a separate search of the Gffiee ®ecretary would
be duplicative of its prior searchesAlthough Defendant cites Mr. Morris’ declaratitmsupport
its statement thathe Office of Fossil Energy searched the Office of the Executive Secretariat
(which would have reached responsive records in the Office of the SeyrdvaryMorris’
declarationitself reference neitherthe Office of the Executive Secretarar the Office of the
Secretary SeeDef.’s Opp’'n at 13(citing Morris Decl. § 18 And, while Ms. Dunlap’s
declaratiomrmentions that Defendant produced documents prepardice Secrety of Energy,it
doesnot reference an “Office of the Executive Secretdrigt alone explairhow searching that
office would produce documents contained in the Office of the Segret@eDunlap Decl. § 32
(cited in Def.’’s Opp’'n atl3). Indeed, Ms. Dunlap’s declarationindicates that responsive
materials involving the Office of thBecretary existwhich meansdditional responsive records
could exist,as well See id(explaining that NETL produced documeniisvolv[ing] the Office
of the Secretafy. Thus dter locating responsive recorafs/olving the Office of the Secretary,
Defendant needed eithir searclthat Office or explain in a detailed affidawtr declaratiorwhy
such a search woulthvebeen fruitleser redundant Cf. Aguiar, 865 F.3d a?38-39(explaining
that for summary judgment to be appropricde, agency affidavit must describe not only the
searchthe agency undertoolout also why the only reasonable place to look for responsive
materials was the place searchedpleman v. DEA 134 F. Supp. 3d 294, 301 (D.D.C. 2015)

(explaining that an agency is not free to ignaskedr leadsthat may indicate other offices that



should have been searched” (alterations additgdrnal quotatioomarks anitted)). Defendant
did not @ either Accordingly, there remains a material issue of fact as to whether Defendant
performed an adequate search witherparatelysearching the Office of tHeecretary.

Given thata material issuef fact remais as to the adequacy of Defendant’s seaath
entry of summary judgmeig not warrantedor either party. The courtwill permit Defendant to
supplement the recorhd renew its motioon this issue When doing so, Defendant either can
conduct a search of the Office of Secretary for responsive material or dabtagxplaining
(1) theorganizational andecordkeepingrelationshigg, if any,amongthe Officeof the Executive
SecretariatQffice of the Secretary, NETL, and Office of Fossil Eneayyd (2)why NETL’s and
the Office of Fossil Energy’s searches would have reached all respoasordsmaintained by
the Office of the Secretarguch that a separate search is unnecessary.

B. Exemption 4

Next, Plaintiff argues that Defendant inappropriatediied on FOIA Exemption 4 to
withhold informationaboutthe breakdown of costs associated with construction gidiverplant
and related materials Specifically, Plaintiff disputes Defendastdecision to redact portions of
the “Cooperative AgreementAmendments”; “Cooperative Agreement Modifications and
Amendments “Site Change Plan, emailsnd correspondence Negotiation Merandum,
Repayment Agreement, and Selection Statemei@tuthernCompany’s Application, Project
Narrative, Host Site Agreement, Letters of Commitment, Partnerswdmbntracts’ names and
information”; “Southern Company’s application, repayment plan, selection stateme
modifications to cooperative agreementgind “Exhibits on cost participation and project
analyses SeePl’sMem. at 15Def.’s Mot., Attach. 5, ECF No. 18 [hereinafter NETLVaughn

Index], at ¥4, 6, 8; Def.’s Mot., Attach. 6, ECF No. -B[hereinafter DOE HQ/aughnindex],
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at8(No. 13 Attach). According to the/aughnindices Defendant redactdtbm thesematerials
“the breakdown of cost$ including cost sharing, labor and overhead along with subcontract
information”; “the names of the negotiators in the financial assistance negotmemorandum
along with the Selection Statement containing the nanekgwaluations of negotiators involved
in the selection of Southern Compan$pprtions of the Project Narrative submitted as a part of
Southern Company’s application . . . describing the specific technalwdy proprietary business
methods proposed to cotefe the project . . . .ahd [t}he names of business partners and
subcontractors participating in the projectcost information submitted in the application and
modifications of thecooperative agreemeéntand “exhibits of . . proprietary technicakost, and
other financial information that was compiled by SoutH@wompany]and is not available in the
public domain® SeeNETL Vaughnindex at 34, 6, § DOE HQVaughnindex at 8 (No. 13,
Attach.)

Under Exemption 4, the Government need distlose “trade secrets and commercial or
financial information obtained from a person and privileged oridenfial.” 5 U.S.C.
8 552(b)(4). The exemption demands three showings: the information must (1) hawe bee
“obtained from a person,” (Qonsistof “trade secrets or commercial or financial information,
and (3) be “privileged or confidential” in naturé&See Wash. Post. Co. v. U.S. Dep’t of Health &
Human Servs.690 F.2d252, 26 (D.C. Cir. 1982);Ctr. for Digital Democracy v. FTC189
F. Suyp. 3d151, 159 (D.D.C. 2016).The D.C. Circuit has developed two tests to determine
whether information is “confidentiabnd instructedhat in deciding between the twests, the
central inquiry igshe manner in which thegencyobtained the informtaoon. See Ctr. for Digital
Democracy189 F. Supp. 3d at 159Whentheagencyreceives the informatiorat issueas part of

a mandatory disclosureas the parties agree is the case-he¢he agencymust demonstrate that
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disclosing the information “is likely ‘(1)otimpair the Government’s ability to obtain necessary
information in the future; or (2) to cause substantial harme@dmpetitive position of the person
from whom the information was obtaingd. Wash. Post. Cp.690 F.2d at 268 (quotingat'l
Parks & Conserv. Ass’n v. MortpA98 F. 2d 765, 770 (D.C. Cir. 1974)).

The gquestion before the court this casels limited The parties agree th&outhern
Companyis a “person” within the meaning of the statute itbheldinformation is “commercial
or financial information,” andsouthern Comgny mandatorily disclosedhat informationas a
condition d receiving federal funding-they dispute only whether the information is
“‘confidential.” SeePl.'s Mem. at 15& n.3; Def.’s Qpp’'n at 2; cf. Dunlap Decl.  4243.
Consequently,the court need only determinehether Defendantas met its burden of
demonstrating that disclosure of the withheld materials wouldrgit) impair Defendant’s ability
to obtain the information in th&uture, or(2) cause substantial harm to Southern Comgany’
competitive position.

Because Defendant invokes both prongs ofrtiamdatorydisclosuretestto justify its
withholdings in this casehe courtevaluates each, in turn

1. The Government’Ability to Gather Information in the Future

To determine whether disclosure of withheld materials could imtpa Government’s
ability to obtain thatype ofinformation in the future hie court must engage in a “rough balancing
of the extent of impairmeérand the importance ahe information against the public interest in
disclosurg’ See Wash. Post. G690 F.2d aR69. The Government’s ability to mandate
disclosure in the future is only one aspect @dalculus the court must also consider whethe
“suppliers of information, as a consequence of public disclosutenarrowly construe the

government’s requests and thereby setpuspair the government’s informatioigathering
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ability.” Ctr. for Digital Democracy 189 F. Supp. 3d at 160If the court determines the
Government could be disaaivtaged as a result of disclosing the supplier’s informatimn the

court must assessvhether this risk outweigh[s] the public’s interest in disclesurWash. Post

Co. v. U.S. Dep'’t of Health & Human Sen&65 F.2d 320, 3245 (D.C. Cir. 1989).

Defendant arguethat disclosing the information presentiythheld will cause private
entities to provide lower quality information in the fututbereby impairingts information
gathering ability. SeeDef.’s Opp’n at 8. For support,Defendantpoints toa statement from
Southern Company thdisclosure in this case would negatively affect its future reldtipnsith
Defendant. See idat 8. Specifically, Southern Compasiybmitsthat

[Defendant] has a significant interest in maintaining the truss of

partners in the energy industry by appropriately safeguarding their

confidential business information from public disclosure,

particularly where, as here, the [withheld materials] eglab an

advanced energy production facilityWere [Defendant] to publicly

disclose the [withheld materials], ancatéby reveal the fruits of

[Southern] Company’s substantial investments of time, resgurce

and expertise, [Southern] Company would celydbe less inclined

to provide [Defendantvith the same type, quantity, and quality of

information. . .in the future Furthermore[Southern] Company

believes there is a substantial likelihood that public disclodure o

. [the withheld materialsfould negatively impact [Defendant]’s

prospects of partnering with other companies in the energy mgdust

on the development of advanced technologies and facilities in the

future.
Def.’s Opp’n, Attach. 2, ECF No. 18 at 26-34 [hereinafter Suppl. Dunldpecl., Ex. C], at 14
(citation omitted) SoutherrCompany’sstatemenprimarily expressethe genergprivate interest
in preventing disclosurekeeping behind closed doors industry knowledge and operational
information that a company has spent significane, energy, and resources cultivating.

Southern Company’s statemeghbwever,does notsufficiently showthat disclosing the

informationat issuewould likely impair Defendant’sbility to collect such information in the
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future. In the context of matatory disclosures, “the ‘continued reliability’ or ‘quality’ tie
information obtained by the government is assumed because compeagigred to submit
information would risk losing the government benefit for failiagomply fully and completely.”
Ctr. for Auto Safety v. U.S. Dep'’t of the Treasi¥3 F. Supp. 3d 109, 128 (D.D.C. 20(&dation
omitted) Southern Company’s statement does not rebuptiesumption Indeed, all Southern
Companyhas saids thatpublic disclosuref the presentlyithheldinformation would makéehe
company‘less inclined” to provide Defendantith informationof the same“type, quantity, and
quality.” Suppl. Dunlap Decl., Ex.,@t 14. Itis not clear, howevewhether Southern Company
would have the freedom tainimize thequantity or quality oinformation itsupplies to Defendant
and still obtainfederal funding for a initiative like the Kemper Projecgiven thatdisclosureof
the very information at issue appears toabeondition ofreceivingfederalfunding A single
conclusorystatement from Southern Company simghies not ddress that critical questionCf.
Niagara Mohawk Power Corp. v. U.S. Dep’t of Enert§9 F.3d 16, 18 (D.C. Cir. 1999) (holding
that the Government had not carried its bungdben it offered only two conclusory affidavits, one
of which was the “speculative opinion” of a Government affiant “thav§pei entities] may not be
forthcoming in the data they submit if [the agency] allows dsale’ and the other a “terse and
selfserving statement” from a private secular executive that “he would ‘attemptimize the
scope and specificity of the information providedere the Government to disclose the \nild
information) Ctr. for Auto Safetyl33 F. Supp. 3d at 1280n thisthin record the court is unable
to determine whethedisclosureactually presents a likelihood dafpairing Defendant’sfuture
ability to obtain this type ahformationfrom Southern Company or othprivate entities seeking
federal fundingand, correlativelyywhetherthat risk outweighs thpublic interest in disclosure.

Accordingly,an entry osummary judgmenbasedon this theory is not possible.
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2. Substantial Harm to Southern Company’s Competitive Position
To determine whether disclosure of withheld materials could sulzdhahmarm a private
entity’'s competitive position, the Government must demonstthte the private entity
“(1) actually facgs] competition, and (23ubstantial competitive injury would likely result from
disclosureg’ Niagara Mohawk Power Corp169 F.3dat 18 (internal quotation marks omitted)
These showings must be concrete, not conjectural;, hypotheticalue fabmpetition is not
enough and the competitive injury caat be too remote or conditionedn occasional
renegotiation of a lonterm contract Id. at 18-19.
Here,Defendantreliesentirelyon two statements from Griff Waters, Managing Attorney
at Southern Company, to support its positibat disclogg the presently withheld information
would causeSouthern Compangubstantial competitive harmThe first statemengxplairs that
disclosure of the redacted information concerning the Kemper Projedd wati Southern
Company at @ompetitive disadvantage light of the novelty of the information being shared
[T]he [Kemper] Project is a firsbf-a-kind power generating facility
that employs newproprietary technologies and represents the
establishment of new opportunities for cie¢d generation within
the global energy industry. The Prdjeis the product of a
significant investment of time, money, and resources, andsrelie
upon the extensive experience and expertise of [Solthern
Company’s personnel.  Thus, the [withheld information] is
particularly sensitive given the novelty of tRemject and the great
potential value to competitors that knowledge of, or the capacity to
quickly develop, systemandtechnologiesimilar to tiose utilized
at the Project would entail Public disclosure of this information
would afford competitors or potential competitors the opporunit
to obtain this valuable information without having invested these
substantial resaues, thereby placing [Southér@ompany at a
competitive disadvaage.

Def.’s Opp’n, Attach. 3, ECF No. 1B at 413 [hereinafteSuppg. Morris Decl., Ex. A], at 34,

seeDef.’s Opp’n at 34. The second statemeptovides additionatietails of the aticipated
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harm:
Such information would not only be unduly adtvageous for a
competitor to access and use towards develeporgeven merely
evaluating the developmerbf its own project, but contractors,
vendors, and other companies with whom [Southern] Company does
business could leverage such insiid@ncial informaton in future
negotiations with [Southern] Company, thereby weakening
[Southern] Company’s competitive position.
Suppl. Dunlap Decl., Ex. Gt 8; seeDef.’s Opp’n at 5 In combination, the statementsflect
Southern Compary belief that disclosurevould reveal propriety information thatight be used
to its detriment.

These statements are not enough to sa&fiendatis burden of putting forth reliable
evidence of actual competition between Southern Company and any cotin@any. The
statementslescribe thavithheld information as being of “great potential valitecompetitor§
public disclosure of the information “would affolbmpetitors or potential competitotbe
opportunity to obtain this valuable information”; and “contoast vendors, ahother companies
with whom [Southern] Company does businessld leverage such inside information in future
negotiations.” SeeSuppl. Morris Decl., Ex. A, at-3 (emphases addeduppl. Dunlap Decl.,
Ex. C, at §emphasis added). These generalizetestantsareinsufficient At no point d@s
Mr. Watersdescribe the market in which Southern Company faces compaetitiagainst whom
Southern Compangctually competem its use of such technologylt is also unclear to the court
whether other entitiesoughtfederal funding for the development of clean coal technotgy
might compete with Southern Company for such funding in the futiMereover, to the extent
Southern Company claims disclosure would weaken its competitsiggmowith regard to cds

inputs, Mr. Waterdikewise describes that form of “actual competition”conclusory terms. He

does not, for instance, descrhow, if at all, Southern Company uses competition among potential
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contractors and vendot@e manageoperating costs or capital expenseBhus, while the profered
statemerd support the contention that Southern Compiaanght have competitorsr may make
use of competitive biddinghey do not reflectheactualcompetition required under the case.law
Cf. Ctr. for the Study of Servs. v. U.S. Dep’t of Health & Human $d®88.F.Supp.3d 1, 10
(D.D.C. 2015). In other wordspased on the present recatite competitionDefendant citess
wholly hypothetical.

Defendant could have demonstrated that Southern Confpesy actuatompetitionin a
number of ways. It could havesubmitedanaffidavit thatlists Southern Company’s competitors
Seee.g, Gov't Accountability Project v. FDA206 F. Supp. 3d 42038 (D.D.C. 2016)Ctr. for
Digital Democracy 189 F. Supp. 3d at 164Defendantalso could have submitteaffidavits,
expert reports, or deposition testimengeliable evidence-identifyingthe number of competitors
in the industryor describing thenumberof private entities vying for federal funding t®velop
similar initiatives Cf. Ctr. for the Study of Sery430 F. Supp3dat 10. Conclusorystatements
from Southern Companthat describe its own competition in generalized and hypotheticad, ter
however, will not suffice

Accordingly,an entry osummary judgmenbasedon thistheory is not possible, either

C. Exemption 5

Plaintiff alsochallengedDefendants reliance orFOIA Exemption 5 to withholde-mail
discussions betweesmd amongagency employeess well as requests for legal advice and the
responses to those requesits particular, Plaintiff contest®n entries in th® OE Headquarters
Vaughnindex: Nos. 3,7, 8,9, 10, 11, 12, 14, 15, and 16. Pl.’s Reply in Supp.ssMob for
Summ. J.ECF No. 20 [hereinafter P$’'Reply], at 6 With citation to Mr. Morris’ and Ms.

Dunlap’s declarations, Defendant submits that it properly invokesigion 5 to withholdhat
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information becaustne deliberative process privilege proteaitshe document®laintiff listsand

the attorneyclient privilegealso protects four of those documentSeeDef.’s Mot., Mem. in
Supp., ECF No. 12 [hereinafter Def.’s Men), at 9-11. Plaintiff assers that Defendarttas not
put forward suicient informaton to support itglaimthat the withheld materials are privileged
In particular, Plaintiff argues th&efendantcannotrely onthe declaratiomf either Ms. Dunlap

or Mr. Morrisbecaus@eitherdeclaranhadpersonal knowledge of the facts assertdd.’s Mem.

at 9-12 Additionally, Plaintiff challenges Ms. Dunlap’s declaratios @appropriately
“qualified” because it usebe word “affirm; contrary to the United States Code’s requirements
for a sworn statementld. at 11.

FOIA Exemption 5 shigls from disclosuréinter-agency or intraagency memorandums
or letters that would not be available by law to a party otherghagency in litigation with the
agency’ 5 U.S.C. 8§ 5552(b)(5).As a general matternaagency may invoke Exemption 5 to
withhold materials that would be protected from discovery in ordimary litigation under a
“recognized evidentiary or discovery privilege Judicial Watch, Inc. v. U.S. Dep’t of De847
F.3d 735, 739 (D.C. Cir. 201 plteration adopted(internal agotation marks omitted).The
attorneyclient and deliberative process privilsgare among those privileges recognized in
everydaylitigation and, correlatively, arenes uporwhich an agency can rely when invoking
Exemption 5 Nat'l Ass’'n of Crim. DefLawyers v. U.S. Dep’t of Justice Exec. Office for U.S.
Att'ys, 844 F.3d 246, 249 (D.C. Cir. 201 To rely on thedeliberative process privilegéhe
Government must show that the material it redacted was'pogtecisiondl and“deliberative.”
SeeJudicial Watch, Inc.847 F.3d at 739 “Documents are ‘predecisional’ if they are generated
before the adoption of an agency policy, and ‘deliberative’ if thdgatethegive-andtake of the

consultative process."ld. (alteration adopteédinternalquotation marks omitted).For purposes
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of FOIA Exemption 5, the attornegfient privilegeshields‘confidential communication from an
attorney to a[n agenéyglient, but only if that communication is based on confidemiakmation
provided by the [ageay-]client.” Mead Data Cent Inc. v. U.S. Dep’t of Air Forges66 F.2d

242, 254(D.C. Cir. 1977). Not all conversations between an agency and its attorneys are
privileged. To properly invoke Exemption 5 based on this privilege, the agency musindéate
thatthe withheld material “(1) involves confidential communicasitdetween an attorney and his

or her client and (2) relates to a legal matter for which the client bghtsprofessional advice.”
Judicial Watch, Inc. v. U.S. Dep't of DglNo. 16360, 2017 WL 1166322, at *7 (D.D.C. Mar. 28,
2017) @lteration adoptedinternal quotation marks omitted)

As a preliminary matterthe courtdismisses Plaintiff's suggestion that Ms. Dunlap’s
declaration fis short of a “sworn statemérgimply becausévls. Dunlap used the word “affirin
Section 1746 of Title 28 of the United States Code reqthassworn statemenéxecuted in the
United States and intended to be uascevidenceontain a line “in substantially the following
form: . .. ‘I declare (or certify, verify, or state) under penalty ojupgrthat the foregoing isue
and correct. Executed odate.” 28 U.S.C. § 1746(2). Ms. Dunlap’s declaration concludes
with the following line: “Pursuant to 28 U.S.C. 8§ 1746, | herathym under penalty of perjury
that the foregoing declaration is true and correct to the best bhowledge and belief.” Dunlap
Decl. 53 (signed and dated October 4, 20a®phasis added) Plaintiff cites nothing to support
its proposition that the word “affirmis not “substantially” similar to “declare (or certify, verify,
or state).” On the contrary, Black’s Law Dictionary describes the word “affirm” as @nraite
to the word “swear” when making a statement under o&geAffirm, BLACK’ SLAW DICTIONARY
(10thed. 2014)“To solemnlydeclare rather thagswear under oath.tf. Affirmation, MERRIAM-

WEBSTERDICTIONARY ONLINE, https://www.merriarawebster.com/dictionary/affirmatio(f[A]
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solemn declaration made under the penalties of perjury by a persocowscientiously declines
taking an oath.”) Accordingly, the court concludes that using the word “affirm” satssthe
requirements of Section 1746.

The court also rejects &thtiff's assertion thaDefendant’sdeclarantdacked personal
knowledge of the facts they asserted in tdeklaratios. Rule 560f the Federal Rules of Civil
Procedure requires that “[a]n affidavit or declaration usesipport or oppose a motion.. .be
made on personal knowledgst outfactsthat would beadmissible in evidence, and show that
the affiantor declarants competent to testifgnthe matters statéd Fed. R. Civ. P. 56(¢4). A
FOIA declarant “satisfies the personal knowledgguirement in Rule 3&)(4)] if in his
declaration, he attests to his personal knowledge of the procedures baedling a FOIA request
and his familiarity with the documents in questionrBarnard v. U.S. Dep’t Homeland Seg631
F. Supp. 2d 131, 13@.D.C. 2008 The D.C. Circuit has explaindtiat, in this contextthe
person who coordinates and oversees the search for documents resfmotisVFOIA Request is
“the most appropriate person to provide a comprehensive affidaven if that affant relies on
“partly seconehand” information SafeCard Servs., Inc926 F.2d at 1201. Contrary to
Plaintiff's contention, Ms. Dunlap and Mr. Morris are the neggbropriate individuals to provide
declarations concerning the searches undertaken anmgpgaasassertedn this matterand their
declarations demonstrate they had personal knowledge of the issia@sl afirst, Plaintiff cites
no authority for the propositiothat Defendant needed to submit declarations from “a senior
executive or high mking policy official at the agency” in order to justify its witidings.

Indeed, Circuit precedent contradicts that propostietie individual who coordinates and

2 Rule 56 was amended in 2010, dtieh timethe personaknowledge requiremerior affidavits and declarations
filed in support of a motiowas relocated tsubsection (c)(4). SeeFed. R. Civ. P. 56(c) advisory committee’s note
to 2010 amendments.
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oversees a search in response to a FOIA Request is the individual magiriapgito givea
declaration See SafeCard Servs., In@26 F.2d at 1201.Secondbothdeclarationsatisfy Rule
56(c)(4)becausés. Dunlap and Mr. Morrigach attedib theirrespective roles as NETL’'s FOIA
Officer and DOE Headquarters’ FOIA Officgrersonal knovddge of the procedurésatNETL
andbr DOE Headquatrters follow when responding to FOIA requests, supervitithe search
undertaken in response to Plaintiff's FOIA Requastl general familiarity with the documents at
issue SeeDunlap Decl. 111-5 8-9, 15 Morris Decl. 1-6 11, 23 see also Barnard531 F.
Supp. 2d at 138 Neither declarant was obligated to perform the search binmerself. See
Carter, Fullerton & Hayes LLC v. FT,.(520 F. Supp. 2d 134, 146 (D.D.C 2007)he court
thereforeconcludes the declaratiosatisfy Rule 56({4)'s personal knowledge requirement

The courtfinds, however,that Defendant hasot carried its burden of provingither
privilege applies to the documents in questioindeed, material issues of fact remais to
Defendant’s invocation djoth the deliberative process privilege and attowci@nt privilege

Defendant cannot successfully claim the documents fall within thigedsive process
privilege becaus®efendant has not shown thamy withheld documenactually predates an
agency decision. In factpohore entry in the DOE Headquartev&ughnindex identifies any
“decision” to which the withheld material contributedrhe Index describes Document 3 as an
“email chain discussing ditaalking points for a meeting on the Kemper projecSeeDOE HQ
Vaughnindex atl (No. 3). Documents 9, 10, and 11 are labeled “email chain discussing a
proposal regarding the Mississippi coal plant,” which the court assuefers to the Kemper
Project. See idat 4-7(Nos. 9, 10, 11) Documents 78, and 12are similarly described as e
mail chains in preparation for a meeting, but do not even idethgfyopic of the meeting.See

id. at 2-3, 7 (Nos. 7, 8, 12) Lastly, the Index generically describ@®ocuments 14, 15, and 16
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eachas “email chain discussing talking points for phone cald’ at 3-13 (Nos. 14, 15, 16)
Thesedescriptions provide no indication whether the redacted material wasrégged before the
adogion of an agency policy SeeJudicial Watch, InG.847 F.3d at 73%ecause “a proposalid
meeting” and “a phone call’are not agency decisionsThe declarations to whicBefendant
points provide no further supportNeither Ms.Dunlap nor Mr Morris identifies a single agency
action to which the withheld materials contritditeSeeDunlap Decl. 1##5-48; Morris Decl.q1
28-30 At most, Ms. Dunlap vaguely indicates that some of the materiaigirpéo “a draft
permit application and the request to relocate the project,” but pravadésther details. See
Dunlap Decl. § 49.Thus Defendantdoes not put forward sufficient information alow the
court todeterminewvhether theleliberative process privileggplies.

Defendant’s reliance on the attorpgient privilege also comes up shdrécause it is
unclear whetherthe four documents Defendanseeks to withholdreflect confidential
communicationsrelated to a matter for which Defendant soulgigfal advice. Defendait’s
descriptions of thse four documents-entries 10, 11, 15, and 16 of the DO&ddquarter¥aughn
Index—provide no indication thahey involveprivileged communicatios between the agency
and itsattorney as they are merely described‘@sail chain discussing a proposal regarding the
Mississippi coal plant,” DOE HQaughnindex at 56 (Nos. 10, 11), antemail chain discussing
talking points for phone calljd. at 10-11 (Nos. 15, 16). Those communications cowery well
concern busiessmatters which is not protected by the attornrgient privilege. See Ctr. for
Public Integrity v. U.S. Dep’t of Energ234 F. Supp. 3d 65, 77 (D.D.C. 2017Additionally, the
“justification” Defendant provideds practically denticalin all four entries statingonly that a
portion of the email chain “contains communications between DOE staff and a DOfBeytan

which “legal advice [is] provided by the DOE attorney” and releaséaifibformation “would
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deprive DOE staff of the bene&f conidential advice from DORttorneys in legal matters related
to policy decisions.” DOE HQVaughnindexat 56, 10-13 (Nos. 10, 11, 15, 16)Defendant’s
declarants put no more meat on the bones of the Index. Ms. Dunlastatdg that “[t]he
withheld inormation consists of legal advice sought by NETL staff from théec©fhf Chief
Counsel at NETL and the Office of the General Counsel at DOE headquantetise legal advice
provided in response to those requests.” Dunlap Decl. {Si&ilarly, Mr. Morris states that
“[tihe withheld information consists of requests fegal advice sought by DOE program staff
from GC and legal advice provided byC@egarding draft documents and statements.” Morris
Decl. 1 31. Merely claiming that a communicatios “legal advicé is not enough for the court
to assess whethéne communication actually wascanfidentialcommunicatiorand related to a
matter for whichthe agencywould seek adviceabouta legal natter Cf. Fed. R. Civ. P.
26(b)(5)(A) (requiring a paytasserting a privilege to “describe the nature” of the withheld material
and “do so in a manner that, without revealing information itselfifgged or protected, will
enable other parties to assess the clgis®® alsd-ed. R. Civ. P26advisory comnttee’s note to
1993 amendmeifstating that “[d]etails concerning time, persons, general subjetgnmetc., may
be appropriate if only a few items are withheld”)As another courin this District recently
observed,the attorneyclient privilege isnot an alpurpose FOIA evasion mechanisrnPublic
Emps. for Envtl. Responsibility v. EPAL1 F. Supp. 3d 227, 231 (D.D.C. 201&)dthis court
will not allow Defendant to treat it as one by rubberstampheg oilerplate language in the
proffered declarations amlOE Headquartergaughnindexas sufficient Accordingly, the court
concludes a material issue of fact remains as to whether these founeshvsufall within the

attorneyclient privilege for purposes of Exemption 5.
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For the reasons stategimmary judgment is not warrantémt either partywith regardto
Defendant’'sreliance on Exemption.5 If Defendant wishes to supplement the record and renew
its motion for summary judgmernthenit mustsubmitat least one reasonably detailed affidavit
explaining (1)the agency decision to which each withheld document purportedly et
(2) why those materials are “deliberative” in nature, as that term is waddri this Circuft;

(3) whether the commueations between agency staff and counsel were confidential; artte(4) t
generalnature or topic of the “legal advice” the agency sought from its counsel

D. Exemption 6

Lastly, Plaintiff challenges seven entries in the NEMdughnindex and nine entries in the
DOE Headquarter¥aughnindex as inappropriatelyvithheld pursuant t¢-OlA Exemption 6
SeePl.’s Mem. at 1224 (challenging NETLVaughnindex at 5, 10, 12, and 13; DOE H@ughn
Index Nos. 3, 7,812, 15-16). Defendant agsts that it need not disclose the “names, telephone
numbers, email addresses, and home addresses” of Southern Compaygesnwho worked on
or assisted with the Kemper Projditcause those individuals’ privacy intesestitweigh any
public interest indisclosing their identities Def.’s Mem.at 13 More importantly, Defendant
argues, this issus now moot, as Plaintiff's own declarastiates that the very names Plaintiff
seeks are publicly available througbuthern Company’Securities and Exchanggmmission
filings. Def.’s Reply in Supp. of Summ. J. & Oppo Pl.’s CrossMot., ECF No. 19, at 1213
(referencingZegart Decl. 1 15).Plaintiff does not dispute that the personal contact information

of Southern Company employees is protected undempten 6. Pl’s Mem. at 245.

3 The court need not address whether the matéigisndanseeks to withholdjualify as “deliberative” because it
is plain from the record that Defendant has not shown they aeeégisional.” The court notes, however, that
boilerplate language in th€aughnindex or a declaration will no more support a finding that a dootnse
“deliberative” than a finding that it is “predecisional.’n $upplementing the record, Defendant should be cognizant
that it bears the burden of establishing both charactritt wishes to withhold a documdrased oithedeliberative
procesrivilege
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It submits howeverthat Defendars declarationsre insufficiento justify withholdingthe names
of those employeebecausehey are generiand fail to identify acognizable privacy interest
implicated by disclosurevhile the publichas a substantial interest in learnthg “identities of
business persons responsible for the administration . . . ofrgogat funds.” PIl.’s Mot. &t3,
24-25. Additionally, Plaintiff believes itsability to obtain the information from the Securities
and Exchange @nmission does not moot the issumit rather,supports its contention that
Defendant’s redactions were arbitrarseePl.’s Replyin Supp. of Cros#ot. for Sunm. J, ECF
No. 20 [hereiafter Pl.5 Reply], at 7.

FOIA Exemption 6 permits the government to withhold “personnel ardicalefiles and
similar files the disclosure of which would constitute a clearly uramed invasion of personal
privacy.” 5U.S.C.8522(b)(6). To determinewhether a withholding is proper, the reviewing
court asks whether the information involves “personnel, medicalkimilar’ files,” Multi Ag
Media LLC v.U.S. Dep’'t of Agric, 515 F.3d 1224, 2B (D.C. Cir. 2008), and, if so, then
determines “whether their disclosure ‘would constitute a clearly uawid invasion of personal
privacy,” id. (quoting 5 U.S.C. 8§ 522(b)(6)). There is no need for the court to enyages
analysis, however, if th@ithheld materials are publicly available thgtuanothesource In that
circumstancethe issue becomes mooSeeBayala v. Dep’'t of Homeland Se827 F.3d 31, 34
(D.C. Cir. 2016) €xplaining that if the Government has released a portion of the requested
materials, the case moot as to those material$)jilliams & Connolly v. SEC662F.3d 1240,
1243 (D.C. Cir. 2011Powell v. IRSNo. 161682, 2017 WL 2533348, at *9 (D.D.C. Jun. 9, 2017)
(finding that in a FOIA casg“where the government has released certain requested documents,
the case is moot as tem”).

As the information that Plaintiff seekdhe names of responsible Southern Company
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employees-is publicly availablen Southern Company’seSurities andExchangeCommission
filings, any dispute concerninBefendant’s reliance on Exemptionté withhod that same
material is moat Plaintiff's own declarart-Mr. Zegart—states in higleclaration thathames
and other information redacted in DOE documents submitted to CIE€ pudlicly disclosed in
versions of the same documents publicly filed with theuBiges and Exchange Commission.”
Zegart Decl.  15. Although Mr. Zegart made this statement to suggest that Defeadant’
redactions are “arbitrary” and unsupported by Exemption 6, his statbasetite effect of mooting
the dispute because ntakes clear Plaintifblreadyhas access to the same information that it
requests from DefendantSee Williams & Connolly662 F.3d at 1243 As such, there is no issue
for the court to resolve here.

Accordingly, the court denieas mootboth motions fo summary judgmentas to
Defendant’s withholding of information under Exemption 6.
V. CONCLUSION AND ORDER

In light of the foregoing, the court deniesthDefendant’s Motion for Summary Judgment
and Plaintiff's Crossviotion for Summary JudgmentThe courtdeniessummary judgment for
Defendant as to the applicability of Exemptigrddnies summary judgment for boplartesasto
the adequacy of Defendant’s search for responsive materials and thepregpeness of
Defendant’s withholdings pursuant Exemption5, and denies as moot any challenge pertaining

to Exemption 6
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If Defendantintends to renew itslotion for Summary didgment based on supplementary
affidavits or other evidencéhenthe parties shall meet and confer and propose a brietagiste

by no later tharOctobe 2, 2017.

/&Mt[_)
Datad: Septembef 1, 2017 Amit P ta ,
Upited States District Judge
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APPENDIX
Plaintiff seeks materials from “the period January 1, 1998kpugh and including
December 31, 2011,” that meet any of the following descriptions:

(1) All documents and records of communications and memoranda
of any kind, including but not Ilimited to electronic
communications, regarding contacts or meetings between the
National Energy Technology Laboratory and the Southern
Company. You may limit your search to those documents
addressing the development, funding, construction and/or
implementation of so called “clean coal” technology and carbon
capture and storage (CCS) technologies andRI& process.

(2) All documents and records of communications of any kind,
including but not limited to electronic communications,
regarding contacts or meetings between the National Energy
Technology Laboratory and any subsidiaries, successors, or
assigns ofhe Southern Company, including, without limitation,
Mississippi Power Company, Alabama Power Company, and
the Gulf Power Company. You may limit your search to those
documents addressing the development, funding, construction
and/or implementation of salted “clean coal’ technology and
carbon capture and storage (CCS) technologies and the TRIG
process.

(3) All documents and records of communications of any kind,
including but not limited to electronic communications,
regarding CCS technologies researcheddeveloped at the
Power Systems Development Facility near Wilsonville,
Alabama.

(4) All documents and records of communications and memoranda
of any kind related to the decision to attempt to site afueal
power plant using TRIG technology in Florida.

(5) All documents and records of communications and memoranda
of any kind related to the decision to site a doal power plant
in Kemper County, Mississippi.

(6) All documents and records of communications and memoranda
of any kind relatedo the Kemper County fdty and the BGR
Group, including any of the principals of the BGR Group,
including specifically but not limited to Haley Barbour, Ed
Rogers, Lanny Griffith, and Bob Wood.

Def.’s Mot., Attach. 4at 13-17 (Ex. B).
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