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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CLIMATE INVESTIGATIONS CENTER,
Plaintiff,
V. Case No. 16-cv-00124 (APM)

UNITED STATESDEPARTMENT
OF ENERGY,

Defendant.

N N N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

This is the second timbatthis Freedom of Information Act dispute has come before the
court. At issueis DefendantU.S. Department of Energy’s response Rtaintiff Climate
Investigatiors Centers request for records concerning the funding and developmentlefin
coal technologypower plant in Mississippi, known as the “Kemper Proje®issatisfied with
Defendant’s response, both with respect to the search deddarad the withholdings of gons
of responsive records, Plaintiff filed suit in this court, challenging both.

The courtpreviouslydenied the parties’ crosaotions for summary judgment, concluding
that thereemainednaterialissuesof fact concerning the adequacy of Defendas¢’arch and the
appropriateness of its withholdings under two statutory exemptions. In addition, théooodr
that Plaintiff's challenge to Defendant’s withholdings pursuant to a third @tatexemption was
moot.

After preparing supplemental affidasjtDefendant filed a renewed motion for summary
judgment. Plaintiff thenfiled a new crossnotion for partial summary judgment. For the reasons

that follow, the court grants in part and denies in part the parties’ mo#alustionally, the court
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now concludesthat Defendant’s withholding of names on personal privacy grounds, pursuant to
Exemption 6, is moot only in part and denies summary judgment as to those disputed witeholding
l. BACKGROUND

A. Factual Background

Because theelevant fact@re seforth in detail in arearlieropinion,see generallyviem.
Op. & Order, ECF No. 2fhereinafter Mem. Op,}he courtonly summarizethemhere Plaintiff
Climate Investigation€enter submitted a Freedom of Information (“FOIA”) request to Defendant
Department of Energn early 2015, seeking information concerning the implementatioertdin
clearrcoal technology at a Mississippi power plant, known as the “Kemper Projédt at 2.
Southern Company and its whaolbyvned subsidiary, Mississippi Power Company, are partially
responsible for the Kemper Project’'s developmeltt. Southern Company received a $300
million award from Defendant for the developmeS8eead.

Plaintiff directed itsFOIA request to Defendant’s subcomponent, the National Energy
Technology Laboratory (“NETL"), which oversees hemper Projectld. The requesaskedor
all communications related to the “development, funding and/or constracttbimplementation
of ‘clean coal’ technology” at the Kemper Project, including information daggithe technology
developed for use at the plant and the decision to build the plant in Kemper Qdissigsippi.
Id. NETL beganto seach for responsivelocumentsafter receiving the FOlAequestid., but
Plaintiff later refined its request to identi$yx categories of documents from the period beginning
January 1, 1998, througbecember 31, 2011id. at 3. NETL then contacted Defendant’s
Headquartes (“DOE Headquarters”), believing thatitould have responsive materialsl.

In response, DOE Headquartezferred the requests tive Office ofFossil Energy, which

it believed was most likely to have the desired recoldisThe Office of Fossil Energgonducted



marual and electronic searchesnd then submitted theresultsto the Office of Information
Resouces, which reviewed the records, removed duplicat@sd consulted with Sathern
Company to determine what portions lbé tresponsive material might caike companyharm,
if disclosed.ld. The Office of Information Resourctgen redacted those portions thdtatieved
were exempt from disclosuréd. In total, DOE Headquarters, throudle Office of Fossil Energy
turned over 75 records to Plaintiff, some of whecimtainededactions.Id. at 3-4.

In parallel withthe Office of Fossil Energy’sfforts NETL began producing responsive
records.See idat 4. Beforedoing so, however, it consulted wiiOE Headquarter@bout records
that pertained to the Office of the Secretary. It also confenrtédSouthern Company to ascertain
how disclosingcertain records mighadverselyaffect the companyld. at4. In the endNETL
produced to Plaintiff thousands of pages, many containing redactans.

B. Procedural Background

Plaintiff filed suit in this courbn January 26, 2016eeCompl., ECF No. 1, and amended
its complaint as of right three days lateeeAm. Compl., ECF No. 3 Plaintiff challenged all
aspects of Defendant’s response to its F@duestarguing thaDefendant’s search for records
was inadequate and that its redactigmssuant to statutory exemptions were improper and
unsupported.SeegenerallyAm. Compl.

Both parties moved for summary judgment. Defendant sought summary judgment as to
the adequacy of its search as welitasvithholdings under FOIA Exemptions 4, 5, andS$ee
generallyDef.’s FirstMot. for Summ. J., ECF No. 13, DefFrstMem. in Supp., ECF No. 13.
Defendansummarized its withholding of responsive mateaiadl applicable exemptions in two
Vaughnindices: one from thBOE HeadquartersseeDef.’s FirstMot. for Summ. J.Ex.2, ECF

No. 136 [hereinafteDOE Headquarter&/aughnindex], and one from NETLseeDef.’s First



Mot. for Summ. J., Ex. 1, ECF No.-BJhereinafter NETLVaughnindex]. Plaintiff filed a Cross

Motion for Partial Summary Judgment in which it sought judgment as to thénssane and
Defendant’swithholdings under Exemptions 5 and &eegenerallyPl.’s First CrossMot. for

Partial Summ. J., ECF No. Ibereinafter Pl.’s First Croddlot.], Attach. 1,Pl.’s First Mem. of

P. & A. in Supp., ECF No. 15-1.

The court denied both motionsSee generallMem. Op The court denied summary
judgment as to the adequacy of the seardithe withholdingsunder Exemptios 4and 5. See
Mem. Op. at #24. Additionally, the court denieBlaintiff's challenge tahe withholdingof
Southern Company officidlsnamesunder Exemption 6, finding tha filing by Southern
Company’s with the Securities and Exchange Commigsiotiered thelaim moot 1d. at 24-26.

After marshalingsupplementatvidence, Defendant filed a Renewed MotionSommary
Judgment as to alissues See generallyDef.’s Renewed Mot. for Summ. J., ECF No. 25
[hereinafter Def.’s Reawed Mot.]. Plaintiff filed a Crosklotion for Partial Summaryutigment,
opposing Defendant’s Renewed Motion and seeking an evidentiary hearing on the withholdings
under Exemptions 4 and See generallyPl.’s CrossMot. for Partial Summ. & Opp’n to Def.’s
Renewed Mot. for Summ. J., ECF No. 27 [hereinafter Pl.’s @vtity. These motions are now
ripe for consideration.

1. LEGAL STANDARD

On a motion for summary judgment, a court must enter judgment in favor of the moving
party if that party “shows that there is no genuine dispute as to anyahtdetiand the movant
is entitled to judgment as a matter of law.” Fed. R. Eia6(a). Adispute is “genuine” only if
a reasonable fadtnder could find for the nonmoving party, and a facmaterial” only if it is

capable of affecting the outcome of the litigatidxnderson v. Liberty Lobby, Ine77 U.S. 242,



248 (1986). The court must view all the evidence in the light most favorable to the nonmoving
party. See idat 247-49.

A defendant agency in a FOIA case is entitled to summary judgment upon detimanstra
that no material facts are in dige, that it has conducted an “adequate search,” and that all located
responsive records have been produced to the plaintiff or are exempt from discl8sare
Sudents Against Genocide v. Dep't of Stéte7 F.3d 828, 833, 84(D.C. Cir. 2001). An
“adequate search” is one that ‘ieeasonably calculated to uncover all relevant documents.”
Oglesby v. U.S. Dep'’t of the Arp820 F.2d 57, 68 (D.C. Cir. 1990). The agency bears the burden
of proving that ifperformed such a search, andhiy rely on swormffidavits or declarations to
do so See SafeCard Servs., Inc. v. SBE6 F.2d 1197, 1200 (D.C. Cir. 1991). The court may
grant summary judgment to the agency basethimnevidence if it igeasonably specific and
contradicted by neither record evidence nor evidence of agency bad $aiéhMilitary Audit
Project v. Case)y656 F.2d 724, 738 (D.C. Cir. 198Bgltranena v. Clinton770 F. Supp. 2d 175,
181-82 (D.D.C. 2011).Plaintiffscan ebut an agency’s supporting affidavits and declarabgns
demonstrating, with “specific facts,” that there remains a genuine issue hstteemthe agency
performed an adequate search for documents responsive to the plaintiff's refpeSpan v.
U.S.Dep’t of Justice696 F. Supp. 2d 113, 119 (D.D.C. 2014)dtingU.S. Dep’t of Justice v.
Tax Analysts492 U.S. 136, 142 (1989)

An agency also bears the burden of showivagit properly withheld materials pursuant
to a statutory exemptionCitizensfor Responsibility & Ethics in Wash. v. U.S. Dep’t of Justice
746 F.3d 1082, 1088 (D.D.C. 2014)An agency “may cay its burden . .by submitting
sufficiently detailed affidavits or declarationsVaughnindex of the withheld documents, or

both, to demonstrate that the government has analyzed carefully anyamaitheld and



provided sufficient information as to the applicability of an exemption to enable thesagver
system to operate.Brennan Ctr.for Justice v. Dep’t of Stat@96 F. Supp. 3d 73, 80 (D.D.C.
2017). “If the agency’s affidavits provide specific information sufficiergléce the documents
within the exemption category, if this information is not contradicted in tleedeand if here is
no evidence in the record of agency bad faith, then summary judgment is approphiateimi
camerareview of the documents.”’ACLU v. U.S. Dep’t of Def.628 F.3d 612, 626 (D.C. Cir.
2011) {nternal quotation marks omitted
1. DISCUSSION

Plaintiff challenges four aspects of Defendant’s respdoses FOIA requests(1) the
adequacy of Defendant&earch; (2the withholding of privileged and confidential “commercial
or financial information” under Exemption ;4 (3) the withholding of claimed privileged
communicationsinder Exemptiordb; and (4) the withholding of names of individuals and other
personal information under Exemption ee generalll.’s CrossMot., Attachl, Pl.’'s Mem. in
Supp, ECF No. 271 [hereinafter Pl.’'s Mem.] The court considers each of these challenges in
turn.

A. Adequacy of the Search

Plaintiff once moreontestshe adequacy of Defendant’s search for responsive redords.
the first round of summary judgment briefinglaintiff raised two challenges tOefendant’s
search (1) that Defendant should have used differiemins when searching the Office of Fossil
Energy and (2) that Defendant should have conducted a separate search of recondshevithi
Office of the Secretaryas that office likely held responsive records that would not be captured in
the search of the Office of Fossil EnerggeeMem. Op. at 7.As to the formemargument the

court concluded that Defendant had “employed appropriate search terms” beegusesiit



“reasonably calculated to capture records responsive to Plaintiff's Reddest.”Id. at 8 But

as to the latteargument the court denied summary judgmenthtoth parties reasoningthat
Defendant’'s declarations[did] not support its contention that performing a separate
search . .would [have been] duplicative of its prior searchedd. at 9-10. The court’s
determination was based, in part, on the fact efendanthad produced documents and
correspondence thatiginated in the Office ofhie Secretarybuthad notexplainedwhy a search

of that Officewould have been “fruitless or redundantd. at 9.

The courtidentified two means by which Defendant could supplement the record and
renew its motiorconcerning the records seardd. at 10. The firsbptionwas for Defendant to
conduct Plaintiff's desired seardfi the Office of the Secretaryd. In the alternativethe court
noted thatDefendant could “submit facts explaining) the organizational and recekdeping
relationships, if any, among the Office of the Executive SecretariateQifithe Secretary, NETL,
and Office of Fossil Energy; and (2) why NETL’s and the Office of F&ssrgy’'s searches would
have reached all responsive records maintained by the Office of the Secretatyasadeparate
search is unnecessaryld.

Defendantook the latterapproachopting tosupplement the record with additional facts
concerning the searches already conducted and Deféadecorekeeping SeeDef.’s Renewed
Mot., Attach 1,Def.’s Mem.of P. & A. in Supp., ECF No. 25 [hereinafter Def.’s Mem,]at 6-

7. The agency’s suppacbmes in the form ad supplemental decldran from Alexander Morris,
Defendants FOIA Officer, who manages athpenrecordsrequess sent toDOE Headquarters.
SedDef.’s Renewed MotSecondsuppl. Decl. of Alexander C. Morris, ECF No-2%hereinafter
Suppl. Morris. Decl.]f 23. In that declaration, Morris says thhadeparate search of the Office

of the Secretarwas“unnecessary and duplicative” because the search conductieel Gyfice of



Fossil Energy-the “conduit to the Office of the Secretary” for the Kemepject—"captured
any responsive records” within tkdfice of the Secretaryld. Y17, 26. Morris then proceeds to
outline the two routes by which the Office of Fossil Enénsgguld havecommunicatedvith the
Office of theSecretaryabout the Kemper Project.h@®se two routes are an electronic record and
tracking system, which is used for formal communications, and email, which ifouseidrmal
communications.Seed. Y 16.

Morris explains that, as a matter of coutbe, Secretary’s formal correspondenekating
to Fossil Energy programs are entered thi Office ofFossil Energy’s own electronic records
management system. The Office of the Executive Secretariat, within the Qffice ®ecretary,
uses a system called “eDoc#3 track and maintainthe Office of the Secretary’s formal
correspondence.ld. 1113-14. Specifically, the Office of the Executive Secretariat enters
“Secretarial level actions and information related to [Fossil Energy] pr&jrato eDocs; thus,
all “formal correspondencdietween the Office of the Secretanyd the Office of Fossil Energy
is tracked withirthat systemId. 14. The information in eDocs, in turn, is entered into the Office
of Fossil Energy’snternaltracking system, “CorrTrack Id.  15. Additionally, mrrespondence
predatinghe tracking systemvasmanually searchedsedd. § 19. Therefore, Defendant’s search
of the Office of Fossil Energy’s CorrTrack systemand the accompanying manual search
according to Morrisywould have capturetherelevant, formal correspondence withire tBffice
of the Secretary. To beltandsuspenders the seardforris states thaDefendantalso directly

searched the Office of the Secretariat’'s eDocs system “to ensuespinsive records had been

! Morris’s conclusion that th&ffice of Fossil Energy search was adequate rests on an understanding of Difendan
organizational structure. As is relevant here, NETL “reports to arduatlet the Office of Fossil Energy at DOE
Headquartersid. 111. Additionally, records within the Office of the Secretary are maiedadlry the Office of the
Executive Secretariat, which is located withi@BHeadquartersid. 13.
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capturedoy [the Office of Fossil Energy’'sjearches.”ld. 122. Thissearchdid not produce any
“new” materials. Id. 1123-25.

The only other way by whicthe Office ofFossil Energyexchangesformationwith the
Office of the Secretary is by email.Seeid. 116. Emails are consideredinformal”
correspondence, as compared to the formal correspondence logg&arirTrack. SeeDef.’s
Mem. at 7. The Office ofFossil Energy searched themail accounts of “senidiFossil Energy]
staff” working on the Southern Company projactithe “archived email accounts” tifree Fossil
Energy officialsin response to Plaintiff's FOIA requesgeeSuppl. Morris Decl{{ 18,20. By
electronically searchinthe Office ofFossil Energy’s GrrTrack systemand email accountof
senior Fossil Energy staff, Morris stat&efendant searchetthe “only two routes to submit
information or to receive information from the Office of the Secretaly.’f{ 25—-26see also id.
1116, 18-21.

Morris notes one more search: thathe Office of History and Heritage Resourcghich
is located inside th®ffice of the Secretariadnd ‘maintains a database with physical records of
the former Secretaries of Energy,” including “reports, briefing matergadd formal
communicatios.” Id. 124-25. This search of physical records did not yield any responsive
records.Id.  25.

Notwithstanding tis new detaile information, Plaintiff contends that Defendant’s search
is inadequate for two reasons. First, Plaintiff contends that Defendant’a sédahe Office of
Fossil Energydid not capture all correspondence on the Kemper PrbgteteenFossil Energy
and theOffice of the Secretary becaussearch of the Office dfossil Energy would capture only
“formal” correspondence, rather thafl correpondenceand thus would not includéshort

conversational ‘informal’ emailabout any topic, including the subjeds [Plaintiff's] FOIA



request’ Pl.’s Mem. at 6-7. That criticismis misplaced As explained in Matis’s Supplemental
Declarationjnformal communication with the Office of the Secretary would have tbaesmitted
or receivedby email with senior staff withithe Office ofFossil Energy SeeSuppl. Morris Decl.
1917-18. Defendant searched those email accoufseid. 118, 20. To the extent Plaintiff
believes that Defendant’'esmail searchesvould not havecapturel all relevant informal
correspondencesee Pl.’'s Replyin Supp. of Crosdlot. for Partial Summ. J.ECF No. 31
[hereinafter Pl.’'s Second Reply], at3l Defendat’s search of the databasepbfyscal documents
fills that gap.

Plaintiff further insists that Dehdant’'s search of the Office of the Secretary was
inadequate because it did not turnceptain types of records. For instance, the search returned no
documents concernintiie Secretarys visit to the Kemper Projedr messages regarding the
Project’sfunding as part of the Department of Energy’s bud§eiad. at 4-6 & n.3. The absence
of such records does not, howevestablisha deficient search.t is notat all surprisirg that
Defendant has not produced records relating to the Secretary wfyBneisit to the Kemper
Project asthat visit occurred in November 2018vo yearsafter the end of thedate range of
Plaintiff's FOIA request SeeMem. Op., App (notingthatPlaintiff’'s FOIA requessought records
from the period beginning January1B98,and ending December 31, 201PI.’'s SecondReply,

App., ECF No. 311, at6—7 (noting that Department of Energy Secretary Moniz toured the Kemper
Project’s facility on November 8, 2013Moreover,“[m] ere speculation that as yemcovered
documents may exist does not undermine the finding that the agency conducted aleeasona
search for them.” SafeCard Servs926 F.2dat 1201 Thus, the mere fact that #he were
congressional hearings .on budget matters,” yet no recordscovered, does not rendire

agency’s search inadequatgeePl.’'s SecondReplyat 5-6 & n.3;see alsd’l.’s Mem.at 7 n.3.
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Second, Plaintiff argues that Defendasesrch was inadequate because it did not include
two other locations:ithe Office of General Counsel and the Office of Congressional and
Intergovernmental Affairs.SeePl.’s Mem.at 7; Pl.’sSecondReply at 5. Plaintiff has not
however,'established a sufficient predicate to justify searching” these locat®esCampbellv.

U.S. Dep't of Justicel64 F.3d 20, 28 (D.C. Cir. 1998As to the Office of General Counsel,
Defendant’svaughnindices do not show th@ffice’s involvementin the Kemper Projecexcept

in one instance.SeeDef.’s First Mot. for Summ. J.Decl. of Ann C. Dunlap, ECF No. 13
[hereinafter Dunlap Decl.lf 48 (statingthat, pursuant to Exemption 5 of FOIA, NETL withheld
information including “legal advice sought by NETL staff from.the Office of the General
Counsel at DOE headquarters”)The clear majority of references to communications with
government counsel areith NETLs counsel, not the Office of General Counsel at DOE
Headquarters. A orame referencéo the Office of General Counsel, without a more substantial
factual predicatedoes not merit a search tifat entire office See Campbelll64 F.3dat 28
(providing thatanagency need not search every record system, only thasarelikely to turn

up responsive records)In addition Plaintiff offers no reason to believe th@bngress gave
particularattention to the Kemper Project during budget meetisigsh that Defendant’s Office
of Congressional and Intergovernmental Affairs is likely to have recdptiintiff’'s conjecture
alone cannot compel a searchludtoffice.

In sum, Defendant’s detailed summary of its efforts convinces the court tleatdaat’s
search was “reasonably calculated to uncover all relevant documé&vssberg vU.S. Dep’t of
Justice 705 F.2d 1344, 1351 (D.C. Cir. 19838ecausePlaintiff has failed taebut Defendant’s
showing with ay facts thatthat suggestdditional searcheare requiredthe court grants

Defendant’'s Renewedotion for Summary Judgment as to the adequacy of its search.
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B. Exemption 4 Withholdings

Next, the court turns to the parties’ dispute concerning Defendant’'s withholding of
commercial and financial information pursuant to Exemption SeeDef.’s Mem. at7-13.
Exemption 4 permits an agency to withhtildde secrets and commercial or financial information
obtained froma persorand privileged or confidential.” 5 U.S.C582(b)(4). In a challenge to a
withholding where theaunderlyingrecords arenot trade secrets, as is the case hédtes agency
must establish that the withheld records are (1) commercial or fina(@jabbtained from a
person, and (3) privileged or confidentiallordan v. U.S. Dep't of LabpP73 F. Supp. 3d 214,
22930 (D.D.C. 2017) (internal quotation marksitted). And, where as here, “an agency
receives the souglafter information by way of anandatorydisclosure, the information is
considered confidential for purposes of FOIA Exemption 4 if disclosure is likelg {djpair the
agency’s ability to obtain the information in the future or (2) to cause substantialtbahe
competitive position of the source of the informatioi€tr. for Dig. Democracy v. FTC189 F.
Supp. 3d 151, 159 (D.D.C. 2016) (citiNgt'| Parks Conservation Ass’n v. Mortof98 F.2d 765,
770 (D.C. Cir. 1974))accordPeople for the Ethical Treatment of Animals v. U.S. Dep’t of Health
& Human Servs No. 165269, 2018 WL 4000478, at *3 (D.C. Cir. Aug. 17, 20Mgsh. Post
Co. v. U.S. Dep't of Health & Human Sen&90 F.2d 252, 268 (D.C. Cir. 1982). “[lJnformation
is confidential only if disclosure would either impair the government’s ability taimkhe
necessary information in the future or cause substantial harm to the corapmigition of the
person from whom the information was obtaine@&ople for the Ethical Treatment of Animals
2018 WL 4000478, at *8nternal quotation marks and citation omittealjcord WashPost Co,

690 F.2dat 268 (D.C. Cir. 1982).

12



Both NETL andDOE Headquarters cited Exemption 4 as the basis for their withholdings
of records concerning the cost of the Kemper Progectyell asSouthern Company’s technology
and business methodSeeMem. Op. at 1811. Defendant’s firsmotion for summary judgment
faltered on the confidentiality showibhgcauséefendanhad not showmeitherthat disclosure of
the cost and business informatidikely would impair the government’s ability t@btain
informationin the future, or that disclosure would damage Southern Company’s competitive
position. Id. at 12,14, 17. As to thgovernmentarminquiry, the court concluded that on the
“thin record” presented by Defendaittcould not concludéwhether disclosure actually presents
a likelihood of impairing[Defendant’$ future ability to obtain this type of information from
Southern Company or other private entities seeking federal funding anelateely, whether
that risk outweighs the publinterest in disclosure.ld. at14. A satisfactory showing, the court
suggested, would provide information as to whether Southern Company would be able “to
minimize the quantity or quality of information it supplies to Defendant and stilirofadenl
funding.” Id. As to the competitivdarm prong, the court concluded that Defendant’s evidence
two statements from the Managing Attorney at South€ompany—did not justify the
withholding because it did not establish actual competition between Southern Companyrand othe
Id. at 15-17. In denying Defendant’s motion on this bagise court identified several ways by
which Defendanmight establish the existence of competitisunch as providing a list of rivals or
submitting affidavits describing thmumberof private entities seeking federal funding for similar
initiatives. I1d.

In its renewed motion for summary judgment, Defendant submits new declaeatiets

at establishinghat disclosure would harm both the government’s ability to collect information and

13



Southern Company’s competitive positiorSeeDef.’s Mem. at10-13. Although Plaintiff
challenges onlyhe latter showingseePl.’s Mem. at 89, the court considers both.
1. Harm to Government

In evaluating an agency’s clairthat disclosurewould impair its ability to obtain
information in the future, the court conductsraugh balancing of the extent of the impairment
and the importance of the information against the public interest in disclosGte.for Dig.
Democracy 189 F. Supp. 3dat 160 (quotingWash Post Co, 690 F.2d at 269). Impairment
includes “the possibility that suppliers of information, as a consequence of public uisclesl
narrowly construe the government’'s requests and thereby seriously impaoueement’s
informationgathering ability.”Id. If the court determines that the government mahdérmed as
a result of disclosing the supplier’s information, the court then proceeds totevalhather this
risk outweigh[s] the public’s interest in disclosuréWash. Post Cov. U.S. Dep'’t of Health &
Human Servs865 F.2d 320, 324-25 (D.C. Cir. 1989).

In this second round of summary judgment briefing, Defendant predanttr@nger basis
for its invocation ofExemption4. In its supplemental declaration from Ann C. Guy, NETL’s
FOIA Officer, Defendant sets forth why it believes that compaseeging federal funding might
provideit with lower-quality information, or cease pursuing federal funding altogether, should the
sensitivebusiness informatiothatthose companieggsrovidebe madeublic. SeeDef.’s Mem. at
12-13;seealsoSecond SuppDecl. of Ann C. Guy, ECF No. 25 [hereinafter Suppl. Gupecl.],
1110-20. According to Guy,“the specificity and accuracy of the information submitted” in
support of applications fdederal funding, including the Kemper Projeate “instrumental to a
comprehensive evaluation of the proposald. | 14. Guy believes that companies that seek

funding “likely understand that NETL will protect their proprietary information and other

14



information which, if disclosed, could negatively impact their competitiveness fwe fatvards.”

Id. 115. Therefore, “[p]rotecting [companies’ sensitive business] information freolodure
to...competitors is essential to ensuring th#teir] proposals contain full and accurate
information in the future.”ld. 116. As Guy sees it,fithe information Defendant withhelc
disclosedcompanies may change their behavior by scaling back the infomtagyg provide to
NETL or by refraining from pusuing federalfunding altogether~both of whichcould stymie
projects that could benefit the countig. For example, disclosure of the redacted portions of the
cooperatre agreement and its amendmeatsnpany software, and cost information “wouldliyke
cause Southern Company, and any other companies with whom DOE may have aniinterest
partnering in the future, to be less willinggmvide DOE with sensitivbusiness informatiom

the future, which ultimately would impact DOE’s opportunity to partner with sangpanies in

the future.” Id. 1 13. In addition, companies competing for agency funding, Guy states,
“voluntarily provide information beyond the minimum required to enhance theircapph and
increase their likelihood for selection, understanding that NETL will not publiclglodis
information provided to it when doing so” would help their competitdds. § 15;seeid. {11
(noting that Southern Company submitted to Defendantrivétion that is “not available through
public soures”).

The court has no reservation concluding that Defendant has met its ardéow
government harm. Defendant, throu@uy’'s SupplementaDeclaration, haset forth why
disclosingSouthern Company’s informatioim, this instance, would threat®efendant’songoing
ability to gather information from companies seeking federal fundseg Ctr. for Auto Safety v.
U.S. Dep’t of Treasurnd 33 F. Supp. 3d 109, 128 (D.D.C. 2015). As éxplains, these applicants

may stop applying for federal funding altogether or scale back the iafiomthey voluntarily

15



include in their applicationrsinformation that goes above and beyond thauired but is
nevertheless useful to NETL when evaiogtproposals. This is a far cry from the tepid and
imprecise statement from Southern Company on which Defendant relied duriraglighereund

of summary judgmentSeeDef.’s Reply in Supp. of Def.’s Mot. for Summ. J. & Opp’n to Cross-
Mot. for PartialSumm. J., ECF No. 1®ereinafter Def.’s First ReplyAttach 2, ECF No. 18,
Suppl. Decl. of Ann C. Dunlapt 26-34.

As noted,Plaintiff does notchallenge Defendant’'sontention as to government harm.
Therefore, here is no genuine issue of mateffiatt as to the harm that might flot® the
governmenfrom disclosure in this instance. In light of Defendafdistailed and unchallenged
information” Defendant is entitled to summary judgment as to the records withheld under
Exemption 4.See Cavezza U.S. Dep't of Justicel13 F. Supp. 3d 271, 276 (D.D.C. 2p15

2. Harm to Company’s Competitive Position

In the interest of completeness, the court turns to the alternative arguefentd@nt
advancesin support of itsExemption 4 withholdingsthat disclosurewould likely cause
“substantial competitive harm” to the private entBouthern CompanySeeNiagaa Mohawk
Power Corp. v. U.S. Dep’t of Energ#69 F.3d 16, 18 (D.C. Cir. 1999). To succeed, the
government must show that the private entit) actually face[s] competition, and (2) substantial
competitive injury would likely result from disclosureld.; accordNat’l Parks & Conservation
Ass’n v. Kleppe547 F.2d 673, 679 (D.C. Cir. 1976)A sophisticated economic analysis of the
likely effects of disclosure is unnecessaryeople for the Ethical Treatment of Anima2918
WL 4000478, at *3 (cleaned up).

Defendantsupports its positiomith three statements froouthern Compangfficials

and afourth from an energ consulting company executiv&seeDef.’s Mem. & 10-11; Def.’s
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Notice of Suppl. Filing of Decls., ECF No. 26 [hereinafter Def.’s Not.Jlogeher, the
declarationspresent a picture othe coal gasification industrgs a competitive one and,
additionally, explain the key role thgbvernmentegulations and contracts play Southern
Company’s businessSee, e.g.Def.’s Not, Attach 4, Decl. of Kerry W. Bowers, ECF No. 26
4 [hereinafter Bowers Decl.], 11 485, Def’s Not., Attach 2, Decl. of Christopher Alan
Cofield, Jr, ECF No. 262, 1 16. Through its declarantSputhern Companyletails the
sensitivity of cost information in the industry, in part because of competitilcenlgy processes
for funding. See, e.g.Def.’s Not., Attach 1, Decl. of Bruce Long, ECF No. 286 1 1516.
Relatedly, Southern Company explains tthet disclosure oftechnology redted information”
would aid competitors by allowing them toealize what aspects of Southern Company’s
technology provide competitive advantagesd helpcompetitorsdevelop better technologies
and“reverse engineer Southern Company’s tradeete@nd confidential desigrs‘the fruit of
Southern Company’s labowhich it produced dfsignificant cost.” Bowers Decl. 1L7. These
industry representativestatement®olsterGuy’s assertion that éhdisclosure othe withheld
material—including information in the cooperative agreements, amendments, and cost
information—would cause “substantial competitive h&rm Southern Company. Suppl. Guy
Decl.f111-12.

Here, too, Defendant has carried its burdéshowing the appropriatenessinfoking
Exemption4. The evidence proffered by Defendant fits comfortably within the D.C. Cgcuit
“broad definition” of “commercidlinformation as includingecordghat “reveal basic commercial

operations,” “relate to the inconproducing aspects of a business,” or concern the “commercial
fortunes” of the entity.Jordan 273 F. Supp. 3dt 230 (quotingBaker & Hostetler LLP v. U.S.

Dep’t of Commercet73 F.3d 312, 319 (D.C. Cir. 2006)). Additionally, it establishes that Southern
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Company “actually face[s] competition” and thdisclosure would likely causthe company
“substantial competitive injury” by facilitatingts competitors’ development of expensive
technologes. SeeNiagara Mohawk Power Corpl69 F.3d at 18-19.

Plaintiff's argumenrd otherwise are unavailing. First, Plaintiff asserts that Defef\does
not appear to have performed any independent agency analydjshstead, has simply “p$ed]
through” information from Southern Company officials andagsociate. Pl.’s Mem. at 8ut
Plaintiff cites no authority requiring an agency to conduct an “independenysialf likely
commercial harm to invoke Exemption 4. Nor would it make sense to impose such a burdensome
requirement. Te persons most qualified to discuss industry competition and thetbwepharm
that may befall @ompanyare company officialestho knowthebusiness and the industry. For the
same reason, then, Plaintiff's desire for information about “what interestidti@ants] may or
may not have [ ] in the outcome of the proceedings” does not move the Seerid Frequently
in Exemption 4 cases the declarant is an offiafdhe private enterprise whose information is at
stake. As noted, such officials often are in the best position to explain the ¢vapetrm that
would arise from disclosure. Exemption 4 does not demand testimony from an uninterested
observer to justify the withholding.

Moreover Plaintiff’'s objection thathe declarantdave not stated that they have read or
are familiar with the company’s recordemands too much. It is sufficient for Exemption 4 that
the declarant has general knowledge of the documents’ contents and is in a position to know how
disclosure would impact the compar§eePeople for the Ethical TreatmentAhimals 2018 WL
4000478, at *2 (stating that a declaration in support of Exemption 4 fdastribe the
justifications for nondisclosure with reasonably specific detail, demonshti@téhe information

withheld logically falls within the claimed exemption, and not[be] controverted by either
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contrary evidence in the record nor by evidence of agency bad faith” (internali@uaotark
omitted)). The declarations in this case meet that standard.

And so, Defendanis entitled to summary judgment as to the Exemptionithholdings
based on the competitive harm that Southern Company would likely incur if the recoeds we
disclosed The court also denies Plaintiff's request to cresamine Defendant’s declarants, as
there is no reason to suspect Defendant or Southern Companyfaftba&eePl.’s Mem. at &

9.

C. Exemption 5 Withholdings

The court now turns tDefendant Exemption Swithholding which arepremisedonthe
deliberative process privilege, the attorrofignt privilege, or both. Exemption 5 allows an agency
to withhold from disclosure “inteagency or intraagency memorandums or letters that would not
be available by law to a party other than an agencyigation with the agency.”5 U.S.C.
§552(b)(5). Under this exemption, an agency can refuse to produce responsiveaevered
by arecognized evidentiary or discovery privileghidicial Watch, Inc. v. U.S. Dep’t of DeB47
F.3d 735, 78-3 (D.C. Gr. 2017). Such privileges include the attorradignt privilege and the
deliberative process privileg&see PubCitizen, Inc. v. Office of Mgmt. & Budg&98 F.3d 865,
874 (D.C. Cir. 2010).

DOE Headquarters adETL rely upon both.DOE Headquartersvithheld 10 records-
Nos. 3, 7, 8, 9, 10, 11, 12, 14, 15 and 16, as listed in the DOE HeadqgWaiginIndex—
pursuant to Exemption 5See general)pOE Headquartergdaughnindex. Defendant contends
that the deliberative process privilege applies toléllrecordsand additionally, that four
withholdings—Nos. 10, 11, 15, and 46are protected from disclosure by the attornkgnt

privilege. See idat 6-8, 11-14. NETL cited Exemption 5 for its withholdings of eight groups of
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documents.See generallNETL Vaughnindex. Defendant asserts that the deliberative process
privilege applies to three and thidte attorneyelient privilege shields the remaining fiv&ee id

Previously the court denied both parties’ motions for summary judgment as to all
Exemption Swithholdings. Mem. Op. at 21. As to the deliberative process privilege, the denial
rested on Defendant’s failure to show “tlaaty withheld document actually predates an agency
decision,” as well as the lack of information concerning tigerty actionasto which the
documents relateld. at 2:-22. The court concluddtiat Defendant alsthad notmet its burden
as to the records withheld under theattorneyelient privilege because Defendarttad not
“provide[d] [an] indication that [thewithholdings]involve privileged communications between
the agency and its attorney” and thus failed to exclude the possibilitgdttainswere outside
the reach of therivilege. Id. at 22-23 The court advisedthat Defendant may cure these
deficiencieswith an affidavitthat explained:(1) the agency decision to which each withheld
document purportedly contributed; (hy those materials are ‘deliberative’ in nature, as that term
is understood in this Circuit[ ]; (3yhether the communicatiobgtween agency staff and csel
were confidential; and (4he general nature or topic of the ‘legal advice’ the agency sought from
counsel.” Id. at 24(footnote omitted).

Endeavoring to follow the court’'s guidance, Defendant now provides additional
information regarding these records throughpplemental declarations from Ann Guy and
Alexander Morris.SeeSuppl. Morris Decl.; Suppl. Guy Declhe court begins by addressitg
withholdings pursuant to the attorneljent privilege, and then turns to theaterials withheld

under thedeliberativeprocesgrivilege
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1. AttorneyClient Privilege

Exemption 5 prevents the mandatory disclosure of -ax)@ncy documents that are
protected by the attornegfient privilege. SeeNat’l Ass’nof Crim. Def. Lawyers v. U.S. Dep't of
Justice Exec. Office for U.S. éitheys 844 F.3d 246, 249 (D.C. Cir. 2016ge alsdb U.S.C.
§552(b)(5). In the context of FOIA, “the agency is the ‘client’ and the agency ®tavaye the
‘attorneys’ for the prposes of attorneglient privilege.” Judicial Watch v. Dep’t of Treasurg02
F. Supp. 2d1.85, D0 (D.D.C. 2011) seeMead Data @nt, Inc. v. U.S. Dep’t of Air Forges66
F.2d 242, 25254 (D.C. Cir. 1977). A communication is protected by the privilege if its primary
purpose is “(i) an opinion on law or (ii) legal services or (iii) assistansenre legal proceeding.”
In re Grand Jury475 F.31 1299, 1304 (D.C. Cir. 2007) (internal citation omitted).

a. NETL’s Withholdings

The court begins witRlaintiff’'s challenges ttNETL’s withholdings NETL relied on the
attorneyelient privilegeto withhold or redaciaterial in five groups of responsive documents:
(1) portions of the Site Change Plan, emails and correspondegeedingthe Negotiation
Memorandum correspondence with Mississippi Power Company, and other documauntsng
a“[m]emorandum by Southern Company’s counsel discussing Authority to Approve Relocation
of Project,” NETL Vaughnindex at 45; (2)“[e]mails and communications betwe®ETL
employees and NETL counseid. at 16-11; (3)communications between NETL staff and NETL
counsel regarding tax and other issugk at 12; (4)[e]Jmails and communications between NETL
counsel, DOEHeadquarters¢ounsel and management, and Southern Company persodnat,”
12; and (5emails with DOE counsel and NETL officials and coungklat 13. Guy provides
additionalcontextabout the subject matter of the withheld recordsNigdL’s reasoning fothese

five withholdingsin her Supplemental Declaratio®eeSuppl. GuyDecl. §21-29.
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Plaintiff challenges the withholding dftonversations between Southern Company’s
counsel and DOE’s counsel” pursuant to the attootient privilege on the ground thathe
privilege does not protect conversations between an agency attorney and an oatsiele &tte
Pl’s Mem. at 9. This broadlywordedchalenge apparently concerttse first and fourthgroups
of withholdingsmadeby NETL, as thoseare the only two withholdings, out of the five identified
above, in whichDefendant’'s description of the withheld records invol8euthern Company
counsel.See generall]NETL Vaughnindex;see als®OE Headquartergaughnindex. Thefirst
specificwithholding is of‘information showing external deliberations between DOE and Southern
Company employees and its counsel regarding the costs involitbéJichanging of the site of
the project and modificationand necessary approvals[.]” ENIL Vaughnindex at 4. Guy
elaboratesstating thathe redactions to emails and the Site Change Plan are “part of back and
forth discussions regarding potential site outcomes and a decision to move the sith@h3out
[ ] plant.” Suppl. Guy Declf 22. Other redactions are to “emails between counsel for Mississippi
Power and Southern Company’s counsel relat[ing] to the development of Southern €empan
TRIG project.” 1d. The otherchallengedwithholding—from the fifth group ofproduced
records—is to“portions of external communications and emails between NETL counsg@@id
Headquartersjounsel ad Southern Company counsel.’'ENL Vaughnindex at 12.Guyis silent
as to thigecord SeeSuppl. Guy Decl.

Defendant’s withholdingof communications involving Southern Compasymproper.

The privilege protects only “confidential communications betwaerattorney and his clierit
Mead Data @nt, 566 F.2dat 252-55. Therefore, the privilege does not apf@ycommunications
involving agencypersonnel the agency’sattorne, and a third party—Southern Company’s

counsel. Seeid. at 254 (explaining the limits of the attornelient privilege) The inclusion of
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Southern Company’s counsel in such communicaticersdersthe privilege inapplicable
Additionally, NETL’'s and Guy'’s labeling of the information as “confidentides nothing to
bring these records within reach of #torneyelient privilege. While the information may be
“confidential” in the sense that tlexchanges between Defendant and Southern Company counsel
were originally shielded from public view, the information does pettain to legal advice by
agencycounsel to the agency, which is the relevant inquiry here.

Therefore, NETL's invocation of the dtorneyclient privilege to shield information
exchanged with Southern Compasymproper. Plaintiff's Motion is granted as to these specific
withholdings. Defendant must disclose tifi@ur documents withheld under Exemption 5, based
upon theattorneyelient privilege, listed on pagestdrough 5of NETL’s Vaughnindex andthe
first withholding listed orthe same Indeat pagel2 ?

b. DOE Headquarters’ Withholdings

The court reaches a different conclusion, however, as toDIBE Headquartets
withholding of portions of four email threadSeeDOE Headquarter¥aughnindexat 5-7, 10-
13 (Nos. 10, 11, 15, and J16As to thesematerials Defendant provides context for the records
and a sufficient basis fanvoking the attorneyclient privilege. Specificallyas toeach of the
withholdings, Morris setsforth the subject matter of the correspondence, the parties to the
exchange, and why disclosure would reveal privileged informa8eeSuppl. Morris Decl. 194,
48-53, 5761, 70, 7478, 8285. Additionally, Morris explainsthat all withheldinformationis
confidential. Seeid. §151-562, 58, 6661, 76-77, 84. And, unlikesome of NETL’s claimed
attorneyelient communications, thBOE Headquarterswithholdings do not include outside

parties.

2NETL'’s remaining entrig based on the attornelient privilege are unchallenged by Plaintiff and therefore may be
withheld.
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In sum, Defendant has showmatthe DOE Headquartetgecordswithheld based on the
attorneyelient privilege“(1) involve[ ] confidential communications between an attorney and his
client and (2yelatd ] to a legal matter for which the client has sought advidedicial Watch
802 F. Supp. 2dt 200 (internal quotain marksomitted). Accordingly, Defendant’s Motiors
grantedas tothe DOE Headquartersivithholdings under the attornejient privilege, and
Plaintiff's Motion is denied as to those withholdings.

2. Deliberative ProcesPrivilege

That leaves thenaterial withheld pursuant tahe deliberative procegwivilege This
privilege allowsan agencyo withhold responsive recordsthe documents “reflect[ ] advisory
opinions, recommendations, and deliberations comprising part of a process by whicmgowak
decisions and policies are formulatetNI.RB v. Sears, Roebuck & C421 U.S. 132, 150.075).
The privilegeonly applies howeverto records that are both “predecisional” and “deliberative.”
Mapother v. Dep’t oflustice 3 F.3d 1533, 1537 (D.C. Cir. 1993)cord Judicial Watch847
F.3d at 739. As used in Exemption 5, “predecisiohahaterial is that “generated before the
adoption of agency policy.Coastal States Gas Corp. v. Dep’'t of Ener§%7 F.2d 854, 866 (D.C.
Cir. 1980). Material is “deliberative” if it “reflects the grhaandtake of the consultative process.”
Id.

The courtgave Defendantthe opportunity tossupplementhe recordto explain whythe
withheld information is both “predecisional” atdkeliberative” SeeMem. Op.at 23. Attempting
to do so now, Defendant proffers the supplemental declarations of Morris an&&agenerally
Suppl. Morris Decl.; Suppl. Guy Decl.Plaintiff, in turn, renews its blanket challenge to
Defendant’s invocation of the deliberative proceswvilege arguing that Defendant has

wrongfully withheld documents that do not predate the adoption of agency policy, are not
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deliberative, or contain €xternal deliberations between Southern Company and 'D@id
therefore are not covered by the privileg@eePl.’'s Mem. at 9-10. The solespecific objection it
raises, however, is to tHROE Headquartersivithholding of the Negotiation Memorandunid.

at 10. This leaves Defendant, and the court, having “to deduce what specific recordsritif pl
is challenging.” SeeNat’l Sec. Counselors v. CIR60 F. Supp. 2d 101, 174 n.42 (D.D.C. 2013).

a. NETL’s Withholdings

NETL assertghe deliberativgprocessrivilege as the basis for itompletewithholding
or redactionof a multitude ofrecords (1) “[e]mails of NETL personnel discussing actions
necessary to modify the cooperative agreement for site chaf@)édraft responses t{DOE
Headquartersfor approval for repayment under the cooperative agreem@)t'other internal
discussions and emabmmunications”(4) “[e]Jmails and correspondence relating to the Record
of Decision”; (5) “repayment plan”;(6) “funding information”; (7) “an informal summary of
conference call’{8) “DOE’s position on withholding of funds’{9) “discussions on repayme
plan”; (10) “comments concerning the Environmental Impact Statem¢hbt)“internal memo
from NETL’s Chair of the CCPI Team({12) “draft memo tdDOE Headquartersyith markups
of the waiver ofrepayment”;(13)“talking points for meeting withDOE Headquartersj
(14)“draft letter requesting to modify tegof waiver of repayment{15)“327 pags of emails
and correspondence .between DOHEHeadquartershnd NETL personnel” containing “versions
of the site change plan, the environmental impact statement, the record of d&v3i) and
discussions on project cost$1g) “[internal emails consist[ing] of comments and reviewdraift
versions of the nondisdare agreement{17) “emails between Southern Company and DOE
counsel regarding licensing fees and technology discussions and comments omds iss

(18) “internal emails between contracting officers discussing proposed reyigidhe project”;
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(19) “subcontraadr claims”;(20) “draft waiver conditions”; an@1) “modification to cooperative
agreement.” SeeNETL Vaughnindex at5, 10-11, 13. NETL’s Vaughnindex groups these
withheld records based on tteundof productionrather tharby subject mattet Per thevaughn
Index,NETL made attorneglientwithholdings in its fourth, eighth, nintand tenth productions.
SeeNETL Vaughnindex at 5, 10, 11, 13As to eactof those four productionghe Indexcontains

a oneparagraph “[jJustification” for the agency’action The courtpreviously found hese
justificationsto bevague however, as they neither madear that the withheld material “actually
predates an agency decision” nor “idemd] a single agency action to which the withheld
materials contributeti Mem. Op. at 2322. In light of Defendant’s failure to “put forward
sufficient information to allow the court to determine whether the deliberativessqrivilege
applies,” the court denied Defendant’s first motion for summary judgment as to these
withholdings. Id. at 22.

NETL fares no better in this second round. The additional declaration provided bySNETL’
declarantGuy, does little to tie the withheld records to specific agency decisiagplain their
place in the agency’s deliberatipeocess. For starters, Guy addressonly some of thebove-
listed21 different documents or groups of documernitake, for example, the deliberative process
withholdings to the documents produced in Defendant’s eighth produetioct) are listed in the

Vaughnindex as:“funding information,” “an informal summary of conference call,” “DOE’s

position on withholding of funds,” “comments concerning Environmental Impact Stattémed
an “internal memo from NETL’s Chair of the CCPI Tean%&eNETL Vaughnindex at 10.Guy

does not discuss these five records or groups of records in her Supplemental iDec|Sest

3 For example, in its fourth production of records, NETL withheld some Idnfairmation from the following
documents: (1) “[e]mails of NETL personnel discussing actions negessarodify the cooperative agreement for
site change,”; (2) “draft responsegDOE Headquarterdbr approval repayment under the cooperative agreement”;
and (3) “other internal discussions and email discussions.” NEghnindex at 5.

26



Suppl. Guy Decl. 11 21-29. Moreover, even when Guy elaborates on withheld material, she does
soindiscriminately, making it difficult to discern the roleinflividual documents the agencg
decisionmaking For instance,he 327 pages of “emails and correspondencéetween DOE
[Headquartershnd NETL personnelfrom NETL’s ninth production, as described in tiaughn

Index, concermultiple subjects, includingn “environmental impact statemgrithe site change

plan,” “the record of decision,” and “discussions on project costs.” N#iughnindex at 11.
Guy describes thgerecordsas containing “internal deliberations and opinions about the topics
DOE needed to resolve before reaching a decision about whether to locate SouEEDYdant”
and “timing and cost issues that DOE needs to resolve before developing arpaitd ffor
Southern’s IGCC plant.” Suppl. Guy Deflj 28-29. Such a catclall description of over 2
emails is of little help

Determiningthe propriety oNETL’s assertion othe deliberative procegsivilegeis an
insurmountableéaskon the present recard he deliberative process privilege “depend[s] upon the
individual document and the role it plays in the administrative proc€sstal State&as Corp
v. Dep’t of Energy 617 F.2d 854, 867D.C. Cir. 1979. The agency musestablish “what
deliberative process is involved, and tioée played by the documents.in the course of that
process.”ld. at 868. Information regarding “the nature of the decisionmaking authostigdvia
the officer or person issuing the disputed document, and the relative positions in thésadezicy
of command occupied by the document’s author and recipient,” are helpful in making this
determination Senate of the Camonwealth bPuerto Rico ex reludiciary Commv. U.S. Dep’t
of Justice823 F.2d 574, 58@.C. Cir. 1987) (internal citations and quotatinarksomitted). In

short, the court’s inquiry must liactdependenand document specifiBy groupingits records

by production numbeNETL fails to carry its burden.
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To be surean agencyis not obligatedn every casdo use a‘documentby-document”
approach tqustify its withholdings; “it may instead do so categofydocument by categotyf-
document.”Gallant v. NLRB26 F.3d 168, 173 (D.C. Cir. 1994) (internal quotation roamkted).

But when using a categoricapproachthe agency must ensure that “its definitions of relevant
categories are sufficiently distinct to allow a court to determine whether #gufislaimed
exemptions are properly appliedd. (cleaned up) While the Circuit does not prescribe a specific
format for an agency’s justifications of its withholdings, lig]need to describe each withheld
document when Exemption 5 is at issue is particularly acute because ‘the dekbpratiess
privilegeis sodependent upon the individual document and the role it plays in the administrative
process.””’Animal Legal Def. Fund, Inc. v. Dep’t of the Air Fordd F. Supp. 2d 295, 299 (D.D.C.
1999) (quotingCoastal Statessas Corp, 617 F.2dat 867). Here, Defendant’®rganization of
recordscentered on the timing of the production, not onidewtifiable criteria that would situate

a definedgroup of records within the overall decisioraking process. That approach does not
give the court the infonation it needs to evaluate thevilege claim

While the court refrains from making afigal determinations as to NETL’s withholdings
at this juncturethe courtoffers some observations here to steer this case toward resoldinen.
court begins with Plaintiff's challenge to Defendant’s withholding of the Negmiia
Memorandum-the only specific objection Plaintiff raises as to Defendant’s delibernatoeess

withholdings? NETL withheld, in full or in part, “[tlhe Negotiatioklemorandum and drafts of

4 NETL’s Vaughn Index identifies only the attornexclient privilege as the basis for its withholding of this
Memorandum and its associated draf&eeNETL Vaughnindex at 4. Defendant now argues that the deliberative
process exemptioalso serves as a basis for its withholdingsee Suppl. Guy Decl. 3 (“[T]he Negotiation
Memorandum” is “predecisional” because it is a “draft that [is] notnal fform, and. . .deliberative becaus]
reflec{s] internal deliberations regarding potential site outcomes for moving the Stutiern’s IGCC plat.”); id.

125 (“The Negotiation Memorandum and drafts.are deliberative because they reflect the kmwdkforth internal
deliberations between agencymoyees. . . .These documents are also-pexisional because they discuss ptigén
topics DOE needs to resolve before the nmgetegarding DOE's path forward .and before DOE reached the final
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the Negotiation Memorandum,” on the grounds that those documents “reflect thanookth

internaldeliberations between agency employees regarding what information needs tadwexincl

in the meeting” regardintherelocaton of the plant and “show the differing opinion of the DOE

employees on what topics should be discussed.” Suppl. Guy D¥xl. Mlaintiff argueshatthe

withholding of the final Negotiation Memorandum is improper because “it is a comhplete

document—not predecisional, and not deliberative.” Pl.’s Main10 (citing Suppl. Guy Decl.

1 25). As to this argument, it is unclear why Defendant believes lb#t drafts of the

memorandunandthe final memorandurare “predecisiondl Indeed, Guy does not assert ththt

versions ofthe “Negotiation Memoranduinare drafts; in fact, herdescriptionsuggestgust the

opposite SeeSuppl. Guy Decl. ®5 (referring to “[tlhe Negotiation Memoranduand drafts of

the Negotiation Memoranmn”) (emphasis added)The court also does not see any support for

Defendant$ claim that the final Memorandum is “deliberative,” as that term is used in the FOIA

context The fact that the Negotiation Memorandum contains the topics the subcomponent wanted

resolved befor®efendantmade decisions about relocating Soutl@mpanys IGCC plant does

not necessarily make it “predecisioriabee id The Memorandunaery well maycontainNETL'’s

final decision as to those topjdbereby placing it outside thieliberations process privilege.
Relatedly, Defendant’s understanding of Exemptian&‘draft” documentss overbroad

Defendant asserts that the following documents are protected by thegaivdraft responses to

DOE Headquartersdraft memo tdOE Headquarters with maslps; the draft letter requesting

to modify terms; draft versions of the nondisclosure agretrard draft waiver conditionsSee

decision about . .relocat[ing] Southern’s IGCC ptd.” (citing NETL Vaughnindex at 4)). As Plaintiff has had the
opportunity to respond to this new ground, the court may considgedt.azaridis v. U.S. Dep’t of Stgt858 F.Supp.

2d 206, 207 n.2 (D.D.C. 2013) (“[The defendant] is not foreclosed from claidiffegent exemptions since it is
raisingthem in the original district court proceedings, where [the pldihif been given the opportunity to challenge
[the defendant’sthanged position.(internal citation and quotation marks omitfed)
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NETL Vaughnindex at 5, 10, 11, 13. Although Guy does not expressly address these items in her
Supplemental Declaration, Defendant argues broadly that NETL’s withholdilggpaiments in
draft form” is permissible beaae “[b]y their very nature, draft documents are predecisional in
nature.” Def.’s Memat 17. This is a misstatement of the law. “The District of Columbia Circuit
has made clear that simply designating a document as a ‘draft’ does not autbnraag&alit
privileged under the deliberative process privileg@/ilderness Soc’y. U.S. Dep't of Interigr
344 F. Supp. 2d 1, 14 (D.D.C. 2004). The deliberative process privilege extemg®“those
documents that. .were ‘generated before the adoption of an agency policy’ and may
‘inaccurately reflect or preaturely disclose the views of thgency, suggesting as agency position
that which is as yet only a personal positionCbnservation Force v. Jeweb6 F. Supp. 3d 46,
60 (D.D.C. 2014) (quotingoastal Statessas Corp, 617 F.2d at 866). Moreover, a document
that was “predecisital at the time ifwag prepared . .can lose that status if it is adopted,
formally or informally, as the agency position on an issuUedastal States Gas Carpl7 F.2d
at866. Guy’'s declaration does not reflect consideration of these principles.

Similarly, the agency does not appear to recognizedib@iments reflecting official policy
are not protectedasthey are not predecisionaSeeJudicial Watch, Inc. v. FDA449 F.3d 141,
151 (D.C. Cir. 2006). For example, the record described as “DOE’s position on withhafiding
funds” (or a communication containing that position) presumably sets forth Depadiigergy
policy. SeeNETL Vaughnindex at 10. Iso, that document is not “predecisional.” Similarly, if
the document NETL describes as an “internal memo from NETL's Chair of tRé TBfam” sets
forth a NETL decision or edict or policy that, too, would not be covered by the exemfSgen.

NETL Vaughnindex at 10.
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Finally, to the extent Defendant seeks to withhold records that were sharedext wriga
Southern Company, Exemption 5 does not shield them from discloSbeedeliberative process
privilege protects only “inteagency or intraagency” communications.Dep’t of Interior v.
Klamath Water Users Protective Ass582 U.S. 1, 9 (2001). The D.C. Circuit has recognized a
limited exception for communications keten the agency and outside consultarfee Pub
Citizen v. Dep't of Justicel11 F.3d 168, 170 (D.C. Cir. 1998ge also Klamath Watgs32 U.S.
at 11 (acknowledging the Circuit's adoption of the “consultant corollary”). But Southern
Company inotaconsultant. Therefore, it is unclear why Defendant believes that the deliberati
process privilege provides a basis for withholdimfigrmationthatwasexchanged witiSouthern
Company, as such records were not “created for the purpose of aidiagetibgs deliberative
process.”Pub. Citizen 111 F.3cat 170.

The court will give Defendant one last chance to provide sufficient pegidin for NETL's
withholding of records under the deliberative process privildgaless Defendant produces a
VaughnIndex (including any supplemental declaration) that provides suffidetdil about
specific record®r groups of records and theelationship tdNETL’s decisionmaking, the court
next timewill deny Defendant summary judgment as to these withholdindrder the records
be disclosed If needed, the court is prepared to revaevepresentativeampleof documentsn
camera

b. DOE Headquarters’ Withholdings

In contrast to NETL's efforts, the DOE Headquarters’ assertion of theedsive process
privilege easily satisfies Defendant’s burden.In his Supplemental DeclaratiomMorris

methodically summarizd3efendant’gustificationfor invoking the exemption He both identifies

5 Because ofhe court’s decision as to the attorratignt privilege, it is onlynecessary taonsiderthe deliberative
processwithholdingsin Nos. 3, 7, 8, 9, 12, and 14 thie DOE Headquarterd’aughnindex.
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the decision to which the records relate and explains why the recertiteliberative.”SeeSuppl.
Morris Decl. 112847, 5356, 6273, 78-81. In view of Morris’ detailed supplemental
declaration, as well athe absence of a specific challenge from Plaintiff, the court grants
Defendant’s Motioras to the DOE Headquartergithholdings on deliberativerocess grounds.

D. Exemption 6 Withholdings

Finally, the court turns to the parties’ arguments regarding Defendant’s withholdimg of
names, telephone numbers, email addresses, and home addresses of Southerndfficigiany
and personnelwho worked on the Kemper Projeshder Exemption .6 SeeMem. Op. at 24.
Defendant redcted this information otheground that the individuals’ privacy intersst their
namesand other personal information outweigh the publioterest in their disclosureSeeid.;
see alsoDef.’s First Mem. in Supp. at 13 (“[T]he public interest in the disclosure of such
informaiton is nonexistent because it will in no way advance an understanding of the functions of
government.”).

Before turning to the substance of this issue, the court must explain pr@widuslycame
to decidethatthis issue was moot, and whyathrulingwas mistaken. In the parties’ first cress
motions for summary judgment, Plaintiff challendedfendant’s declaratiorss insufficient to
justify the withholdingsat least insofar aBefendant withheld Southern Company employees’
namesand positions SeePl.’s First Mem. of P. & A. in Supp. at2-13(referring to Southern
Company’s names andneail addresses); Pl.'Reply Br., ECF No. 20[hereinafter Pl.’s First
Reply], 6 (referring to the redaction of Southern Company employees’ names atidngpsi
Defendant, however, argued tiiiaintiff’'s objection “appears to be moot” becadaintiff had
obtained the desired information from a public filing with the Securities anthabge

Commission. Def.'srirst Reply 12. That claim rested on a remark froRtaintiff’'s senior
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investigator, who stated in a declaratibat “the redacted names also appear in versions of the
same documentsublidly] filed with the Secrities and Exchange Commissiond. (citing Pl.’s
CrossMot. for Partial Summ. JAttach. 2, Decl. of Dan Zegart, ECF No. 15-2). Plaintiff did not
directly respond to Defendant’s suggestion of mootriasteadit asserted that thevailability of

the withheld information in the publiclyavailable document demonstrated the inappropriateness
of Defendant’s redactions.Pl.’s First Reply at 7. Based on this back and forth, toert
understooDefendant’s mootness argument taver allinvocations of Exemption énd found

that dispute to be mooSeeMem. Op. at 25-26.

Thecourt now understandhatits ruling went too far. The publicly available SEC filing
doesnot containall information withheld by Defendant pursuant to Exemption 6. Plaintiff
continues to challengPOE Headquarterstedaction of names in emails sent by Sierra Club
Membership Services to the Secretasge DOE Headquarters/aughnindex at 22-31, and
NETL'’s redactions of the names ohtlividual workers and key personnel employed by Southern
Company” from documenticluding several Cooperative Agreement Amendments, versions of
the Negotiation Memorandum, and “commitment letters submitted by subcontracidrs
proposed business partnérseeNETL Vaughnindex at 23, 5. Therefore, there remains an
ongoing, justiciable dispute over Defendant’'s Exemption 6 redactions.

Exemption 6 permits an agency to withhold “personnel and medical files and siledar f
the disclosure of which would constitute a clearly unwarranted invasionrsdrnae privacy.”

5 U.S.C. 8§ 552(b)(6ee Tax Analysts v. IRBEL7 F.3d 607, 620 (D.C. Cir. 1997).Stmilar files
include detailed Government records on an individual which can be identified as applyadg to t
individual.” Prison Legal News v. Samuel87 F.3d 1142, 11447 (D.C. Cir. 2015) (quoting

Judicial Watch, Inc. v. U.S. Dep’t of Justi@65 F.3d 1108, 1124 (D.C. Cir. 2004)). assessing
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an Exemption 6 withholdinghe court must weigh the “privacy interest in fthsclosure against

the public interest in the relea of the record in order to determine whether, on balance, the
disclosure would work an unwarranted invasion of personal privacggelletierv. FDIC, 164

F.3d 37, 46D.C. Cir. 1999). The counustfirst decide"whether disclosure would compromise

a substantial, as opposed tdeaminimis privacy interest.”Prison Legal News787 F.3cat 1147
(cleaned up)[l] f no significant privacy interest is implicated, FOIA demands disclosiMeilti

Ag Media, LLC v. Dep’'t of Agric515 F.3d 1224, 1229 (D.C. Cir. 2008) (cleaned uphe
government may satisfy its burden of showing a substantial invasion of privacyidavied
containing “reasonable specificity of detail rather than merely conclistatgments.” Prison
Legal News 787 F.3d at 1147. If the privacy interest is substantial, then the court engages in
balancing the individual’s right of privacy against the public interest in diséodar The
requesting partipears the burden of coming forward wathalid public interest in the information.
See Nat'l Ass’n of Retired Fed. EmpsHorner, 879 F.2d 873, 879 (D.C. Cir. 1989).

Based onthe present recordthe court cannot accept DefendanExemption 6
withholdings. Defendant’s declarants simpparrot the standd for Exemption 6 see Dunlap
Decl. 151; Def.’s FirstMot. for Summ. J.Decl. of Alexander MorrisECF No. 13-4, 33, rather
than explain why disclosure would compromiseibstantiaprivacy interestsee Multi Ag Media
515 F.3d at 229-30. This will not do. An agency must provide affidavits containing “reasonable
specificity of detail rather than merely conclusory statements” to estaldighstantial invasion
of privacy. See Judicial Watch, Inc. v. U.S. Secret $S&R6F.3d208, 215 (D.C. Cir. 2013)This
defect alone is a sufficient basis to deny Defendanttion

Additionally, Defendant has failed to grapple with the fact that the privacesttir the

disparate individuals whose names appear in the reedrdsn Siera Club members to
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subcontractorsto Southern Company “key personrefhay vary. In Prison Legal Newsthe
D.C. drcuit madeclearthat an agency’s conclusory assertions of privacy interests fouga of
individuals will not stand when there are meaningful differemeeengthose individuals.See
787 F.3d at 1148&1. At issue inthat casevasthe Bureau of Prisongedactionof nanes and
other personal identifying information of individuals who had filed claims againaggecy Id.

at 1147-48. In explaining its withholdingeeBureau of Prisons “lump[ed] the privacy interests
of all claimantsand any perpetrator or witness.into categories based on ttypeof document

in which the individual’s information appearslid. at 1149. This “categorical approach” was
improper,the court held, becausenitade no distinction among individuals with a “wide range of
claims covemg various degrees of privacy intergstkl. at 1150. The same is true here.
Defendant has nofpr example,shownwhy “key officials” for Southern Company, a publiely
traded energgorporation, havéhe same or simildisubstantial” privacy interestss say,lower-
level Southern Company employeasd Kemper Project subcontractoss.categorical approach
can be appropriate. But Defendant must explain the privacy interests at stakeeash to
appropriately categorized group of individuals whose naanesidentifying information it has
withheld. Cf. Judicial Watd\, 726 F.3cat 215.

There isone morebasis for denying Defendant’'s Motion as to these withholdings:
Defendantias noaddressed the private interest asserted by Plaintiff. As noted, if the government
establishes a substantial privacy interest in the withheld records, then thenasteigh that
interest against the public’s interest in the disclosusee Lepelletierl64 F.3d at 46 Here,
Plaintiff assertsa public interest in knowing “who is responsible for using and managing

government funds.” Pl’s Mem. at 11n any subsequent summary judgment motion, Defendant
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will have to explain why this claimed public interest is not sufficient to overcomesteztad
substantial inteest in privacy.

Accordingly, the court denies the parties’ Motions with respect to the Exemption 6
withholding.

V. CONCLUSION AND ORDER

For the foregoing reasons, the court gramfgart and denies in pddefendant’s Renewed
Motion for Summary Judgmeand PlaintiffsCrossMotion for Partial Summary Judgmenin
sum:

1. Plaintiff's Motion is granted as thhe documents shared with or created by Southern
Company, which Defendant withheld under Exemption 5 based on the atthiere)privilege

2. Defendant’s Motion is granted as:t¢a) the adequacy of the searcll) the
withholdings made under Exemption 4{(c) the remaining withholdingsinder Exemption 5
pursuant to the attornalient privilege; and(d) the DOE HeadquartersExemption 5
withholdingsunder the deliberative procgssvilege.

3. Both parties’ motions are denied as to NETL’s withholdings undeddtiberative
process privilege under Exemptiomsdits withholding of names and other personal information
under Exemption 6.

The partieshall meet and confer ando later tharOctoberl, 2018, proposa schedule

for a final round of summary judgment briefing.

A

Dated: Septembdr9, 2018 Wehta
hited States Districiludge
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