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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Annie Jouanny,
Plaintiff,
V. Civil No. 1:16-cv-00135 (APM)

Embassy of France in the United States

Defendant.

e e L — "\ e N L

MEMORANDUM OPINION AND ORDER

INTRODUCTION

Plaintiff Annie Jouannyworks asa receptionist aDefendantEmbassy of France in the
United State§'Embassy’or “Defendant). She filedthis actionagainsthe Embassy alleging age
discrimination andretaliation under the AgeDiscrimination in Employment Act, 29 U.S.C.
88621-34. Plaintiff, who was 62 years old when the alleged acts of discriminationn,begians
that the Embassy discriminated against her by (1) planning to terminate her esnployhie
retaining the services of a younger employee in the same position, and (2)goRdantiff a
lesse-paid position while offering the sargss experienced, younger employee a more favorable
position. Additionally, Plaintiff alleges that she was retadadgainst for fiiig a charge with the
Equal Employment Opportunity Commission.

Before the court is Defendant’'s Motion Rismiss, which advanceghree groundsfor

dismissal (1) insufficient service of process under Rule 12(b)(5) ofFdderalRules of Civil
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Procedure! (2) failure to timely file acomplaint undeRule 12(b)(1); and (3) failure to state a
claim upon which relief can be granted unBeire 12(b)(6). Additionally, Defendant arguebat
summary judgment should be grantedtinfavo—even though Plaintiff has not been afforded
ary opportunity to take discoverybecausePlaintiff cannot demonstrate th#fte Embassy’s
employment decisions wetke product of a discriminatory motiveld.

The cout need consideonly oneof theground for dismissalput forward by Defendant
insufficient service of proces$On this point, lte court agreewith Defendant thaPlaintiff has
not accomplished proper servicender theForeign Sovereign Immunities ActHowever,
consistent wittCircuit precedent, the courtil not dismiss Plaintiff's Complaint and instead will
grant her an additional 30 days from this dateftect propesservice
Il. BACKGROUND

Plaintiff Annie Jouannywas born in France and is a U.S. citizeGompl., ECF No. 1
[hereinafter Compl.]f1112—-13 Plaintiff has worked as a receptionist at the Embassy of France in
the United Statedocated in Washington, D.Gsince the late 1980s.1d. § 14; Def.’s Mot.to
Dismiss, ECF No. 10 [hereinafter Def.’s Mot 1. At the time the alleged discriminatory and
retaliatory acts bega®laintiff worked at the maimneceptiondesk with two other receptionists
Rosie Clam,who wasolder than40, and Diane Ngandjeu, who was younger than 40. Compl.
1114-15.

In March 2014, Plaintiff's supervisor sebbth Plaintiff and Clam but not Ngandjeu,

identical letters stating that they would be terminated on November 30, 2014 17. Plaintiff

The court notes that Defendant moved to dismiss baséidsufficient service of process (Rule 12(b)(4jut
insufficient service of process is covered under Rule @(bPefendantdid natiscussither Rule 12(b)(4) or Rule
12(b)(5) in its Motion to Dismiss or its Repliihe court will evaluate DefendésmMotion to Dismiss under Rule
12(b)(5) because “[&ule 12(b)(5) motion is the propervehicle for challendimgmode of delivery orthe lack of
delivery of the summons and complain&B Charles Alan Wright & Arthur A. Miller, Federal Practical 8oeedure

§ 1353 (3d ed2009 [hereinafter Wright & Miller];see also Olsonv. Fed. Election Comy256 F.R.D. 8, 10 (D.D.C.
2009)(citing Wright & Miller).



later learned thathe Embassy planned to retdNigandjeu,leavirg Plaintiff feeling like “an old
mare that was being sent out to pastuie.’{{19, 22. Plaintiff claimsthat when shappealed to
her boss not to terminate hbetold herinsteadto look for a job at Macy's because Plaintiff’s
words,“they have seior women working ther& 1d. 18 26 In April 2014, Defendant offered
Plaintiff a lesseipaid andnorephysically demandingosition as a security guard working outside
the Embassywhich she declinedciting health concerns and the positioniapredictable hours
Id. 1126-33.

On October 25, 2014, Plaintiff fled a complaint with the Equal Employment @iy
Commission alleging age discriminationld. 125. On November 19, 201Befendant rescinded
its notice of termination and offered to keep Plaintiff on for anotherigeaar old positior—an
offer that Plaintiff acceptedld. 135, 37. Meanwhile, Defendanffered Ngandjeua more
favorable position as an administrative esyek in the Secretary General's office, which involves
a lighter workload. Id. 1 39-44.

While Plaintiff continues to work at the Embassy, her workloadneasly doubled, her
supervisor hasefused herequests for assistancandshe has experienced health issues due to
work-related stressld. 11 44-46, 49-50. Plaintiff fled herComplaint in this court on January
27, 2016 seeking relief under the Age Discrimination in Employment. SeteCompl. Defendant
fled a Motion to Dismiss on July 24, 2016, which is now before the court and aipe f
consideration. SeeDef.’s Mot.

1. LEGAL STANDARD

Federal Rule of Civi Procedure 12(b)(§pverns motions to dismiss for insufficient

service of processThe plaintiff bears the burden pfoving thatshe has effectegtoperservice.

SeeHilska v. Jones217 F.R.D. 16, 20 (D.D.C. 2003¢iting Light v. Wolf 816 F.2d 746, 751



(D.C. Circ. 1987)). “To do so, [s]hmaust demonstrate that the procedure employed satisfied the
requirements of the relevant portions of Rule 4 [which governs summoasdshny other
applicable provision of law. Light, 816 F. 2d at 751:[U]nless the procedural requirements for
effective service of process are satisfied, a court lacks authority to exercisaglejsisdction

over the defendant.Candido v. District of Columbi®42 F.R.D. 151, 160 (D.D.C. 2007kailure

to effect proper service thusa “fatal’ jurisdictional defegtand is grounds for dismissabeelTom
Sawyer Prods., Inc. v. Progressive Partners Achieving Solytioes 550 F. Supp. 2d 23, 26
(D.D.C. 2008)

V. DISCUSSION

A. Whether Plaintiff has Successfully Servedthe Embas$ursuant to the
Foreign Sovereign Immunities Act

The Foreign Sovereign Immunities Act (“FSIA”) grants original jurisolit to federal
district courts in suitsdgainst a foreign state.as to any claim for relief. .with respect to which
theforeign state is not entitled to immunity 28 U.S.C. § 1330(a). In deciding whetheexercise
jurisdiction over a foreign state pursuanthe FSIA, courts must conduct a twpronged inquiry
to determire: “(1) whether service of the foreign state vaasomplished properly, and (@hether
one of the statutory erptiors to sovereign immunity applies.Abur v. Republic of Sudaa37
F. Supp. 2d 166, 1#¥2 (D.D.C. 2006) see als®@8 U.S.C. § 133@)—-(b). Here, e court need
only focus on the firsprong—satisfactory service of process.

Serviceupon “a foreign state or its poltical subdivision, agency, or instruntgntaust
be . . . [accomplished]in accordance with 28 U.S.C. § 1608.” Fed. R. Civ. P. 4())(The
requirements for service und8ection 160&lependon the type oforeign entity being servedA

“foreign state or [its] poltical subdivisionfnust be served according to the steps laid oBertion



1608(a) and “an agency or immentality of a foreign state” must be senetording to the
requirements under Section 1608(l9ee28 U.S.C. § 1608.

A foreign entityis considered &oreign statefor purposes ofheFSA if it is an “integral
part of a foreign state’s poltical structureTtansaerdnc.v. La Fuerza Aereadiviana, 30 F.3d
148, 19-53 (D.C. Cir. 1994) Applying thatest,courts in this Bbtrict consistentlyhaveheld that
embassies, such agf@ndantare consideretforeign states” for purposes tiie FSIA. See, e.g.
Howe v. Embassy dfaly, 68 F. Supp.3d 26, 3233 (D.D.C. 2014) (colecting cases).hus,
Defendant in this casgualifies as a foreign state undéine FSIA, and this court may exercise
jurisdiction over it onlyif Plaintiff served procesa accordance witection 1608(a)

Plaintiffs must strictly adhere to the requirements of Section 1668fajjher adequate
notice of the suit nor substantial compliance wil &ee Transaer@0 F.3dat153-54. Section
1608(a)outlines four methodsof service listing themin order of preferenceSeeDpativ. Republic
of Sudan978 F. Supp. 265, 67 (D.D.C. 2013)The preferred method of service is fopaintiff
to delivera copy of the summons and complaint “in accordance with any special arranf@ment
service between the plaintiff and the foreigtate or political subdivisioh. 28U.S.C.
§1608(a)(1);see alsdHowe 68 F. Supp. 3d at 31.n the absence ofuchspecid arrangement,
the second way to accomplish service is to delweropy of the summons and complaitib
accordance with an applicable international convention service of judicial documents.”
28 U.S.C. § 1608(a)(2).Faiing the first two methods, damtiff may arrangdor the clerk of the
court to send a copy of the summons and complaint and a notice of suit to the head a§tihe mini
of foreign affairs of the foreign statéd. 8 1608(a)(3).Lastly, a plaintiff may request the clerk of
the courtto sendtwo copies of the summons aoodmplaint and a notice of swi the Secretary of

State, who then sends the papers via diplomatic channels to the foreigndstgt¢608(a)(4).



Here,Plaintiff contends that she successfuly effected serviceruhe second methed
“in accordance with an applicable international convention on service chjudiocuments.”ld.
§ 1608(a)(2). SeePl.’s Opp'n, ECF No. 11, a&-5. In this case, that international convention is
the Hague Convention on the Service Abroad of Judicial and Butgial Documents in Civil
or Commercial Matters(*Hague Convention”), to which the United States and France are
signatorie? The Hague Conventiorrequiressignatory state%o designatea Cerral Authority”
to receive serviceSeeHague Convention art. ZT'he Central Aithority for France igs Ministry
of Justice3

Plaintiff heredid not serve the Ministry of Justicenstead, shservedthe Ministry of
Foreign Affairs. SeeAff. of Maiing, ECF. No. 4 (noting thasummons and complaiwere sent
via DHL to the “Embassy of France in the United StaMmistry of Foreign AffairsDCD Press
Service, 1 Rue Robert Esnault Pelterie, Paris 75007 FRANE@fMEphasis added) Because
Plaintiff did not serve the proper Frenabthority under the Hague Conventjoand Plaintiff was
required to strictly adhere to the requirements of Section 16@B&);ourt lacks jurisdiction over
Defendant

Notwithstanding this straightforward analysi®laintiff argues thathis court can exercise
jurisdiction for two reasons. First, she complains tBefendant's counsel “played coy and
refused to accept service and also refused to provide a contact ntdmevinistry of Foreign
Affairs.” Pl’s Opp'nat 5 But neither the FSIA nor the Hague Convent@ampelsa foreign

sovereign t@ccept service through teunsel. Indeed, there may be perfectly legitimate reasons

2 SeeHague Convention on the Service Abroad of Judicial ana@-Bualicial Documents in Civil or Commercial
Matters art. 31,Feb. 10, 1969, 20 U.S.T. 361, T.I.A.S. No. 6638 [hereinafter H&gneention].

3 SeeHAGUE CONFERENCE ONPRIVATE INTERNATIONAL LAW, France- Central Authority & practical information,
https://www.hcch.net/en/states/authorities/deBitéd =256 (last visited Dec., 2016).
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having to do with matters of foreigaffairs why a sovereign might refuse the type of informal
service that a private party might accept.

Second,Plaintiff alsoseems to assettiat becaus®efendant had notice dfer suit, the
court can properly exercise jurisdiction over the EmbasgePl’s Opp'n at 34. (“Defendant
was aware of Plaintiff's complaint after it was filed.”As previously statethowever, onlystrict
adherence to the terms $€ction1608(a) wil confer jurisdiction over a foreign sovereigActual
notice of the suit is no substituteSeeTransaerg 30 F.3dat 154.

B. Plaintiffs Further Opportunity to Effect Proper Service

Having found that Plaintiff failed tproperly serve the Embassy under the F3i#e court
will grant Defendant’'s Motionbutonly in part. The Court of Appealbas heldhat “dismissal is
not appropriate when there exists a reasonable prospect that serviceotdairtazl.” Barot v.
Embassy of the Republic of Zambi&5 F.3d 2629 (D.C. Cir. 2015)(internal quotation marks
omitted. Here,f Plaintiff sends the summons a@@dmplaint to the Frenchlinistry of Justicen
accordance with the Hague Conventiaime wil satisfy the requirements Section 1608(a)(2)
Alternatively, if unable to effect service under subsection (agBg camttempt service under
subsections (a)(3) or (a)(4).

The Embassy has not articuldtany prejudice that it would sufféy the courtpermitting
Plaintiff another opportunity to effeptoperservice. See Baroi785 F.3cht 29. Moreover, unlike
the 90day time limit on service under Rule 4(rapderthe FSIA there is an unlimited time period
in which tocomplete service See id.Therefore, Defendantill not beprejudiced if Plaintiff is

allowed moretime to servener Gmplaint.

* % %



Becauseélaintiff failed to effect servicahe courtlacks jurisdiction tado anything more
in this case.Seekx parte McCardle74 U.S.(7 Wall) 506, 514 (1868)“Without jurisdiction the
court cannot proceed at all in any cauderisdiction is power to declare the law, and when it
ceases to exist, the only function remaining to the court is that of announcin@cthend
dismissing the cause.” For that reason, the court does reschDefendant’ other argumentgor
dismissalor entry of summary judgment If Plaintiff effects poper servicethenDefendant wi
be free taenewthose arguments
V. CONCLUSION AND ORDER

For the foregoing reasons, the court grant$endant’s Motion to Dismisi part but will
not dismissthe Complaint The court grants leave to Plaintiff &amcomplishservice pursuant to
28 U.S.C. § 1608(a) within 30 days of the date of this opinion. Failure to séfedte within that

time, or to seek additional time for service, may result in diginsfthis matter.

A N

Dated: December7, 2016 Amit P a
United States District Judge




