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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ANNIE JOUANNY,
Plaintiff,
V. Case No. 1:16-cv-00135 (APM)

EMBASSY OF FRANCE IN THE
UNITED STATES,

Defendant.

N N N N N N N N N N N N

MEM ORANDUM OPINION

Plaintiff Annie Jouannyworks as a receptionist at Defendant Embassy of France in the
United States Shefiled this actionin January 2016&llegingthat her employerretaliatedagainst
her for fiing an age discrimination charge with the Equal Employment Opportunity Commission
(“EEOC”). Plaintiff's retaliationclaim however,suffers from an obviouproblem Plaintiff did
not raise the alleged retaliatiowith the EEOCbefore she filed this actian In an effort to cure
that defect,Plaintiff amended her administrative complaimbre than 13 monthafter fiing suit
to advancea retaliation claimand the very next dathe EEOCissued hema rightto-sue letter
Plaintiff did not, however, immediately move to amend Bemplaintin this caseto addan
administratively exhaustedretaliation claim Instead, she wakl another six monthdefore
asking forleave to amend

Before the court are two motions. The firstDiefendaris motion for judgment on the
pleadings which seeks to dismiss the retaliation claim in Plaintiff's origBamplaint on the

ground thatthe claim is notadministrativelyexhaustd The second is Plaintiff's motion for
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leave to enend her originaComplaint in which she seek® add an administratively exhausted
retaliation claim.

Having fully considered the parties’ posttions, the court concludesPlaatiff's original
retaliation claim must be dismissed becausés inot administratively unexhaustednd that
granting her leave to ame her Complaint to add a properly exhausted retaliation claim would
be futle because such a claim is untimeljhe court therefore grants Defentlarmation for
judgment on thelpadings and denieRlaintiff's motion to amend her Complaint.

I

Plaintiff's original Complaint, fled on January 27, 20Esivanced two claims undémne
Age Discrimination in Employment Act (“ADEA”), 2 U.S.C. 88 623(a)(1), 631(a)(1) age
discrimination in connection with Defendant’'s threatened termination of Plairgifhployment
and (2) retaliation based on Plaintiff engagimg activity protected under the ADEA Compl.,
ECFNo.1. In a Memorandum OpiniomssuedJune 5, 2017, the court dismissed Plaintiff's
disparate treatment claifor faiure to state a claimbut permitted her retaliation claim to
proceedt Jouanny v. Embassy of France in the United St@tesanny I) No. 1600135, 2017
WL 2455023 (D.D.C. June 5, 2017)Because that decision summarizes Plaintiff's Complaint
and the procedural history of this meatat that point, the court sets forthere only the
procedural history and factuallegations necessary to resolve the present motions.

Plaintiff filed her first administrative complaint on October 25, 20b4&serting age
discrimination by her employer; that complaint did not, however, advancleim of retaliation

or allege facts that would support such a céidriginal EEO Complaint”). Pl.’s Status Report,

! Plaintiff tookover a year to serve Defendahius accounting for much of thé-honth period between Plaintiff's
filing of her Complaint and the court’s ruling on Defendan#®tion toDismiss See Jouanny v. Embassy of
France in the United Statg2?0 F. Supp. 3d 34 (D.D.C. 2016); Acknowledgemen¢ofi€e and Renewal of Mot.
to Dismiss, ECF No. 19.



ECF No. 23, Ex. 1, ECF No. 23[hereinafter Oginal EEO Compl.]. Over two years lateand
13 months after she initiated this actiogn March 8, 2017Plaintiff amended her Original EEO
Complaint to add a retaliation claiand to assert facts supporting that clgifamended EEO
Compliant”). Id., Ex 3, ECF No. 23 [hereinafter Am.EEO Compl.]. Apparently Plaintiff
was moved to amend her Original EEO Complainly after the courthad ordered herto
“submit]] evidence demonstrating that she exhausted her administrative remiiesspect to
ADEA retaliation claim.” Minute OrdeMar. 3, 2017.

After the courtdismissed Plaintiff’'s discrimination claim #ouanny ] Defendant filed a
“Motion to Dismiss Retaliation Claim for Failure to Exhaust Admiabte Remedies.” Def.’s
Mot. to Dismiss,ECF No. 27[hereinafterDef.’s Mot.].2 As the title of that motion implies,
Defendantseeksdismissal ofthe retaliation claim on the ground that Plaintiff did not inclide
in her Original EEO Complainind therefore failed to exhaust administrative remedies as to that
claim. See id.at 2-3; Original EEO Compl. Additionally, Defendantontendsthat Plaintiff's
Amended EEO Complaint came far too late ,amsl suchcamot save heroriginal retaliation
claim from dismissal. Def.’s Mot. at 3.

Following Defendarg “Motion to Dismiss’” Plaintiff moved to amend her Complaint.
Pl’s Mot. for Leave to File Am. Compl., ECF No. BfereinafterPl.’s Mot. for Leave]® The
allegations in the proposed Amended Complaint mirror those contained in Plaftiitsded

EEO Complaint, filed six months earlieComparePl.’s Mot. for Leave, Proposed Am. Compl.,

2 Although styled as a “Motion to Dismiss,” Defendant's Mottechnically speaking, is one for judgment on the
pleadings under Rule 12(c) ofthe Federal Rule of CiwitBdure because Defendiled its motionafterfiling an
Answer. See Douglasy. Dist of Columbia 605 F.Supp.2d 156, 161 (D.D.C. 2009). That difference, however, is
immaterial, as the sanegalstandard applies to both types of motiosse id

3 Atahearing held on August 28, 2017, Defendant opp&$antiff's request to seek leave to amend, which the
courtoverruled. The court, however, advised Dedanthat it would not need to file an opposition to Plairstiff
motion becausethe courtclearly understood Defendaatons for opposirgich anotion. Forthat reason, there
is no written opposition to Plaintiff's motion to amend or thcord.
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ECF No. 311 [hereinafter Am. ComplJY 3853 with Am. EEO Compl., I 2432. The
Amended Complainaversthat, afterPlaintiff filed her Original EEO Gomplainton October 25,
2014, hersupervisors over the course of yeagpeatediyretaliated against her for engaging in
protectedactivity under the ADEA. SeeAm. Compl.qf 25, 3853 Specificaly, Plaintiff
allegesthat in November 2014, Defendant passed her over for a “better and more favorable”
administrative position in favor of a younger, less tenured emplolgeef]l 3. She also contends
that from November 2014 to July 20l®efendant made her working conditions unbearable
with the aim of getting her to quit.ld. f 41, 47. Defendantdid so by saddinder with a
heavier work loaddenying her multiple requests for assistancelpcatingher to a back room
that separatecher from coworkers and the public, aatfording her less generous break times
than newly hired contract workers.ld. 141-53. Plaintiff thus maintains that Defendant
retaliated against hdor two years on an ongoing and comtins basis.Seeid. 11 5153.

The court now turns to thearties’ pending motions.

Il

The court begins witlbefendaris motion for judgment on the Igadingsand resolves it
easily The ADEA requiresemployeesto exhaust administrative remedibsfore initiating suit
in federal court by fiing a charge of discrimination with the Equal Employment Opportunity
Commission ("EEOC”) 29 U.S.C. § 626(d)(1Washington v. Washington Metrarea Transit
Auth., 160 F.3d 750, 752 (D.CCir. 1998) A lawsut that follows the EECcharge is limited in
scope to claims that are ‘“like or reasonably related” to the adlegan the charge and growing
out of such allegations.See Park v. Howard Univ71 F.3d 904, 907 (D.C. Cir. 1995). “At a
minimum,” the claim “must arise from ‘the administrative investigation that can reasonably be

expected to follow the charge of discrimination.’ld. (citation omitted). And, although the



exhaustion requirement is not meant to place a “heavy technical burdeari employe, the
requirement of “some specificity” in the charge is not a “mere technicaliig’ (internal
guotation marks and citation omitted). In short, “[a] vagueimumscribed EEOC charge will
not satisfy the exhaustion requirement for claims it doedaiy embrace.” Marshall v.Fed.
Express Corp.130 F.3d 1095, 1098 (D.C. Cir. 1997).

A straightforward application of these principles makes clear that Rldmited to
exhaust administrative remedies as to her retaliation dleiore fiing this action Plaintiff's
Original EEO Complaint raisednly a claim of agediscrimination arisingout of her threatened
termination. Am. EEO Compl. In the section of the complaint form designated “Discrimination
Based On,” Plaintiff marked the bdar “Age, but notthe boxfor “Retaliation.” Id. Moreover,
the completedsection of the form titled “The Particulars Aredadsin its entirety,as follows:

In 1986 | was hired as a Receptionist by the French Embassy.

On or around March 20, 2014, | received an advance notice of my

employment termination from Ms. Giles Cotletmoulin. Ms.

Dumounlin told me that | should seek employment at Macy's

because they hire older people. My employment termination will

be effecive on November 30, 2014.

| believe that | have been discriminated against based on my age

(62), in violation of the Age Discrimination in Employment Act of

1967, as amended.
Id. The foregoingdescriptionof events offers not even a hint tHalaintiff intended to raisa
claim of retaliation. Finally, in the section titled “Date(s) Discriminafiamok Place,” Plaintiff
identified as the'Earliest” date March 20, 2014, and as the “Latest” date November 3Q, 2014
Id. Those date correspond, @spectivelyto the dateDumounlin notifiedP laintiff of the decision

to terminate heand theeffective date of her anticipated terminatiamd thereby reinforcthe

conclusion thaflaintiff's charge was directed ontg a disparate treatment claim besen her



age. In the end Plaintiff's Original EEO Complaint containsothing that would haveput the
EEOC on noticeof a retaliation claim Accordingly, Plaintiff's failure to exhauster retaliation
claim precludedher from assertingthat claimin her original Complaint See Marsha)l130 F.3d
at 1098 (finding that the plaintiff had failed to exhaust a disparate treatment gfimg aut of
her imminent termination where thadministrative complaint made no mention of her
termination); Park, 71 F.3dat 908 (holding that the plaintiff had failed to exhaust hostile work
environment claim because the chardid not identify that claimand “lack[ed] any factual
allegations supporting such a claimége alsoCornish v. Distof Columbia 67 F. Supp. 3d 34
359 (D.D.C. 2014) (citing cases).
1

Had Defendant’'s motion been the oolye before the court, this matter would now de
an end. Plaintiff, however, seeks to save her retaliation claim through amerafimest
Complaint. She maintains thbecause she assertadetaliation claim in her Amended EEO
Complaint, that claim is nowexhausted and therefore is now cognizabfeeePl.’s Mot. for
Leave, at 3. The courtdisagreesfinding that Plaintiff's effort to amend her Complaint comes
too late

The ADEA imposestwo critical time limits by whichan employeemust asseytas
pertinent herea claim of retaliation First to timely exhaust administrative remedies, a plaintiff
in the District of Columbia musfile a charge of discrimination “within 300 days after the
aleged unlawful practice occurred.” 29 U.S.C. 8 626(d)(1)(B); see also Schuler v.
PricewaterhouseCoopers, LLB95 F.3d 370, 373 (D.C. Cir. 2010)A claim is time barred if it
is not filed within fhaf time lmit[].” Nat'l R.R. Passenger Corp. v. Morgab36 U.S. 101, 109

(2002) Second, a plaintiff must file a lawsuit in a federal district court within 90 days of



receiving notice of the EEOC’s dismissal of a charge, or what is commonly known igist-£0-r

sue letter.” 29U.S.C. 8§ 626(e}. A plaintiff is presumed to have received such notice within
three to five days of its issuance, although that presumption can be rebutted by contrary
evidence. See Greer v. Bd. of Tref the Univ. of the Distof Columbig 113F. Supp. 3d 297,

306 (D.D.C. 2015).

Plaintiff's failure to abide bythe 90day time limit hereis plain consequently, the court
need not address whether her retaliation claim satisfies thda$Qfeadlne Plaintiff fled her
Amended EEO Complaint on March 8, 2017. Am. EEO Compl. The very next day, March 9,
2017,the EECC issued theright-to-sue letter thus triggering the 9@ay limitations period upon
Plaintiff's receipt of the letter SeePl.’s StatusReport, ECF No. 23, Ex. 4, ECF No.-23
Plaintiff, however, failled to act promptly. Instead, she waited until September 8-2@i@
than 180 days after the EEQCdismissal-to move to amend ther Complaint to adter now
purportedly exhausterktaliaton claim SeePl.’s Mot. for Leave She therefore did not comply
with the 9@day limitations period. AccordinglyPlaintiff's attempt torevive her retaliation
claim fails asuntimely. Cf. Ikossi v. Dep’t of Navy516 F.3d 10371039,1044 (D.C. Cir2008)
(affrming dismissal ofTitle VII discrimination claims as untimely where the plaintffailed to
move to addhoseclaims toa pendingcomplaint within the 9@lay window);Augustus v. Locke
934 F. Supp. 2d 220, 236 (D.D.C. 2018kmissing claim s untimely because plaintiff failed to
amend hecomplaint within the 9@ay window.

Plaintiff offers a disjointed set of argumermssupport of heproposed amendmemone
of which are convincing. First, Plaintiff urges the court to grant her leaaenémdbecause

Defendantwould not suffer undue prejudictom an amendment at this early stage of the

4 An employee need not file suit within the 90 days if abainistratively appeals the EEOC'’s dismisSde
29C.F.R. 81614.407(a). That excepti@inapplicable here because Plaintiff does not claim to filadesuch an
appeal.



Iitigation. Pl’s Mot. for Leaveat 3. The question of prejudice to Defenddraps out, however,
once the court has concluded, adals herebecause of the 9@ay deadine violatignthat a
proposed amendment does not advance a cognizable ct@e. Diesel Repowet, Inc. v.
Islander Invs., Ltd.271 F.3d 1318, 1322 (11th CR001) @cknowledginghat if an amendment
is futile, it is irrelevant that the opposing party would suffer no prejufitice an amendmet
Next, Plaintiff argues that her proposed retaliation claim is timely becdwas claim of
retaliation is “ongoing and not limited to one discrete incident.” Pl’s KotLeave at 4. The
Supreme Courin Morgan, however,expresslyrejected asimilar “continuing violations” theory
under Title VI see 536 U.S. at 114and that holding is equally applicabie the context of the
ADEA, see Law v. Coninental Airlines Corp., Inc, 399 F.3d 330, 333 (D.C. Cir. 2005)
(applying Morgan to ADEA claims) Finally, Plaintiff argues that her proposed retaliation claim
is timely because it “includes incidents that took place within thedd@Ostatutory timeframe
(since May 12, 2016).” Pl.’sVot. for Leaveat 4(citihg Am. Compl. 11 51, 52)Maybeso,but
that is beside the point. Plaintiff's more than-88§ delay in seeking to amend her Complaint
is fatal to her claim, regardless of whetter claim is timely under th800-day statutory time
period.

In short because permitting Plaintiff to amend her Complaint to renew her claim of
retaliation would be futile the court denies Plaintiff's Motion for Leave to File Amended
Complaint. See Foman v. Davi871 U.S. 178, 1882 (1962) (authorizing courts to deny leave
to amend when doing so would be futié)ettinga v. United State$77 F.3d 471, 480 (D.C.
Cir. 2012) (A district court may deny a motion to amend a complaint as futile if theogedp

claim would not survive a motion to dismigs.



v
For the foregoing reasanthe murt grants Defendant’s Motion to DismigSCF No. 27,
and denies Plaintiff’'sViotion for Leave to Fle Amended Complaint, ECF Na. 31

A separate order accompanies tfismorandum Opinion.

/&“\t[)
Dated: November 21, 2017 Amit_P—Mehta ,
ited States District Judge




