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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CORNUCOPIA INSTITUTE

Plaintiff,
Civil Action No.: 16-148RC)

Re Document N&.: 28, 29

UNITED STATESDEPARTMENT OF
AGRICULTURE,

Defendant.

MEMORANDUM OPINION

GRANTING IN PART AND DENYING IN PART DEFENDANT’'SMOTION FOR SUMMARY
JUDGMENT ; GRANTING IN PART AND DENYING IN PART PLAINTIFF 'SMOTION FOR SUMMARY
JUDGMENT

[. INTRODUCTION

In early 2013 TheCornucopia Institut§’Cornucopia”)requested recordsom the
Agricultural Marketing Service (“AMS”), a component of the United States Department of
Agriculture (“USDA"), primarily regardingvisits in 2012 by officials from the USDA’National
Organic Prograni'NOP”) to organic dairies in Texas and New Mexico. Unsatisfied with the
agencys response;ornucopia broughhis Freedom of Information Act (“FOIA”Jawsuit
Presently before the Court are the parties’ emetions for summary judgment, which concern
the propriety of AMS’s withholding of certain portions of responsive records under FOIA
Exemptions 4 and 5. For the reasons explained below, the Court concludes that the agency has
justified the vast majority of its withholdings. Accardly, as to all records except for
photographs taken duririge Texas and New Mexico tap—which AMS must disclosethe
Court grants the agency’s motion for summary judgment and denies Cornucopiais fimothe

same.
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[I. BACKGROUND

In January 2013, Cornucopia submitted a FOIA request to AMS seeking, “information
regarding visits to organic dairies in Texas and New Mexico by Matthew Mjc¢hadDirector
of the NOP’s Compliance and Enforcement Division, and Deputy Administrator Miles McEvo
or any oher USDA official or agent acting at NOP’s requedDéf.’s Statement of Material
Facts as to Which There is No Genuine Issue (“Def.’'s SMF,)ECF No. 28 Cornucopia also
soughtmaterials relatetb any other dairies that wehasited directly by NG staff in 2012.”
Def.’s SMF { 1.In May 2013, AMS sent an interim response to Plaintiff, releasing a batch of
responsive documentsjth redactionof some responsive materiadDef.’'s SMF § 3. AMS also
indicated that additional responsive records would be forthcoming.sB&F 3. On various
occasions between October 15, 2014 and October 7, 2015, Cornucopia requested updates
regarding the status of the FOIA request, and, afterreagelest foa status updateAMS
informed Cornucopia thatt was still processingecords for the FOIA respons8eeDef.’s SMF
11 4-7. AMS also notethat it had contacted certain dairies to determine whetheespensive
records contained arbusiness confidential informatiorseeDef.’s SMF  5Compl. 1 19ECF
No. 1, see alsdPredisclosure Notification Procedures for Confidential Commercialrivdton,
Exec. Order No. 12600, 52 Fed. Reg. 23, 781 (June 23, 1987) (reoquatiog to submitters of
confidential commercial information whenever an agency deterrtiiaé may be required to

disclose that information under FOIA and requiring an agency to give the sramitt

L All citations to Defendant’s Statement of Material Facts as to Which There is No
Genuine Issue reflect facts that Cornucopia does not dispetRl.’s Statement of Material
Facts to Whib There is No Genuine Issue, & Response to Def.’s Statement of Material Facts to
Which There is No Genuine Dispute § 1, ECF No. 30-1.
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opportunity to object to disclosurelRispleased with the delay, Cornucopia filed this lawsuit in
January 2016SeeDef.’s SMF | 8; Compl. { 24-26.

Since Cornucopia filed this suit, AMS has providetbtal of4,254 pages of responsive
records, with portions of certain records redacted under FOIA Exemptions 4, 5, 8eeMEem.
of L. in Supp. of Def.’s Mot. Summ. J. (“Def.’s MSJ”) at 1, 11-45, ECF Nos28;alsdef.’s
SMF 1111. Most of therespnsive record$or which AMS has asserted FOIA exemptions relate
to visits by NOP Deputy AdministratddcEvoy and Director Michadb six organic dairy
operations—Aurora Organic Dairy; Boehning Dairy, LLC; Redlamdhy) Hilltop Dairy, LLC;
Native Pastures Dairy; and NaiPrairie Dairy Farm, LLE-between July 24 and July 27,
2012. SeeDef.’'s SMF 11 66-61. According to AMS, the main purposes of the July 202
wereto assess the implementatioina pasture rule by accredited certifying agents (“ACAs”)
non-agencyentities that are accredited by the USAssuecertificates to organic operations
that comply with USDA organic regulations, Def.’s SMF { 32—and by ruminant apesatnd
to evaluag how a 2012 drought was impacting operators. Def.’s SMF { 60. While touring the
organic dairy farmspfficials also evaluatedimong other things, hothe organic dairy farms
were sourcing replacement heifers and how farms and dairy processors weieatiogr
sanitizer use of bulk milk trucks. Def.’s SMF { 60.

In preparing to touthe six dairies, AMS obtainececordsthat are responsive to
Cornucopias FOIA request. Many records were either created by the dairies themselwes as pa
of the process ajfbtaining certification from an accredited certifying agent or were crégtad
ACA as part of the same certification proceSeeDef.’'s SMF § 62. For each of the siairy
operationsAMS received the operation’s organic system plans, or OSBaDef.’s SMF | 62.

An OSP—which, according to AMSserves as “the foundation of the organic certification



process,” Defs SMF | 34—containsdetailed informabn about all stages of an operation’s
production processSeeDef.’s SMF { 3435;see also/ U.S.C. § 6502(13) (defining “organic
plan” as “a plan of management of an organic farming or handling operation . . . that includes
written plans concerning all aspects of agricultural production or handlinglsbesaer this
chapterincluding crop rotation and other practices as required under th[e] chagt@As use
OSPs to determine whether arganic operatiohas compliedvith statutory requirements and
qualifies for organic labelingSeeDef.’s SMF 35. According to AMS, OSPare specific to
each organic operation and describe in detail the operation’s business Sed2ef.’'s SMF
36. In addition to OSPs, AMS obtainestords such as the dairies’ respective applications for
organic certification, correspondence betweerdtiges and AG@s responsible for assessing
them inspection reports developed by the AGhsl attachmea to those reportshe ACAS’
inspection findings, and organic céidates issued by th&CAs. SeeDef.’s SMF { 62 (listing
which types of dcuments AMS received abt each dairy operation). AMS received input from
the six affected organic dairiesbjecting to the disclosure of certain informatioiAMS’s
possession as both confidential business information and trade secret infori8atDef.’s
SMF 11 9-25.

Aside from materialsreated by the dairies or by ACAs, AMS identified internal agency
records asesponsive to CornucopiaPOIA requestincluding email correspondenaa
itinerary for the Texas and New Mexico trgotrip report and drafts of that report, and
photographs taken during the trip. Def.’s SMF { 63. With respect to Cornucopia’s request f
records regarding other visits by NOP staff to dairies in 2012, AMS idehtifieesponsive

certain audit planand cost estimates generated by AMS’s Audit, Review, and Compliance



Branch; NOP certification file review worksheets; NOP witness audit ches;leidernal AMS
email communications; and an OSP of another dairy operat®eeDef.’'s SMF { 64.
Cornucopia des not challenge the adequacy of AMS’s sedid does not contest any
redactions pursuant to FOIA Exemption 6. However, Cornucopia questions the atpngss
of certain of the AMS redactions under FOIA Exemptions 4 and 5. The parties’ cnosisns

for summary judgment are now ripe for the Court’s review.

[ll. LEGAL STANDARD

The Freedom of Information Act, or FOIA, “sets forth a policy of broad disclosure of
Government documents in order ‘to ensure an informed citizenry, vital to the fungtmfra
democratic society.”FBI v. Abramson456 U.S. 615, 621 (1982) (quotihiyRB v. Robbins
Tire & Rubber Cq.437 U.S. 214, 242 (1978pee alsqludicial Watch v. U.S. Dep’t of Defense
847 F.3d 735, 738 (D.C. Cir. 2017 ongress enacted FOIA to gitleepublic ‘access to
official information long shielded unnecessarily from public view.”). Thé handateselease
of properly requested federal agency records unless the materials fadllgqutrin one of nine
statutory exemptionsMilner v. Dep’t ofNavy, 562 U.S. 562, 565 (20113tudents Against

Genocide v. Dep'’t of Statd57 F.3d 828, 833 (D.C. Cir. 2011) (citing 5 U.S.C. § 552(a)(3)(A),

(b)).

2 Unlike the six previously mentioned dairy operations, this dairy operation did not
object to the release of informatitimat might otherwise be protected under a FOIA exemption.
SeeDef.’'s SMF |1 2627.

3 Cornucopia’s cross-motion for summary judgment initially challenged the ageofuac
the AMS'’s search, arguing that it had failed to follow up on known leads that naight
uncovered additional responsive recor8gePl.’'s Mem. Supp. MotSumm.J.at 5-8, ECF No.
30. However, AMS has provided evidence of follow-up actions, and Cornucopia apparently
agrees that AMS has satisfied its search obligati®e®Pl.’s Reply, ECF No. 33; Def.’s Supp.
Reply to Pl.’s Reply in Supp. of Pl.’'s Renewed Mot. for Summ. J. at 1-2, ECF No. 35.

5



“FOIA cases typically andppropriately are decided on motions for summary judgment.”
Defendersof Wildlife v. U.S. Border Patrolb23 F. Supp. 2d 83, 87 (D.D.C. 2009) (citing
Bigwood v. U.S. Agency for Int'l Devi84 F. Supp. 2d 68, 73 (D.D.C. 2007)). The agency is
entitled to summary judgment if no material facts are genuinely in dispute argetiwya
demonstrates “that its search for responsive records was adequate, that ariypegatamed
actually apply, and that any reasonably segregable non-exempt parts of record€have be
disclosed after redaction of exempt informatio@dmpetitive Enternst. v. EPA 232 F. Supp.
3d 172, 181 (D.D.C. 2017). “This burden does not shift even when the requester files a cross-
motion for summary judgment because ‘the Government ultimately has the onus of phaving
the documents are exempt from disclosure,” while the ‘burden upon the requestelysone
establish the absence of material factual issues before a summary idisdshe case could
permissibly occur.””Hardy v. ATE 243 F. Supp. 3d 155, 162 (D.D.C. 2017) (brackets omitted)
(quotingPub. Citizen Health Research Grp. v. FO&5 F.3d 898, 904-05 (D.C. Cir. 1999)).

To carry its burden, the agency must provide “a relatively detailed jusbfica
specifically identifying the reasons why a particular exemption is rel@rahtorrelating those
claims with the particular part of the withheld document to which they apphgé. Privacy
Info. Ctr. v. U.S. Drug Enf't Agenc$92 F. Supp. 3d 92, 103 (D.D.C. 2016) (quotiepnd Data
Cent., Inc. v. U.S. Dep’t of Air ForcB66 F.2d 242, 251 (D.C. Cir. 1977)). “[T]he government
cannot justify its withholdings on the basis of summary statements that merebteditgal
standards or offer ‘faranging category definitions for information.Citizens for Responsibility
& Ethics in Wash. v. U.S. Def Justice 955 F. Supp. 2d 4, 13 (D.D.C. 2013) (quotiigg v.
U.S. Dep't of JusticeB30 F.2d 210, 221 (D.C. Cir. 1987). court will endorse an agency’s

decision to withhold records if the agency’s justification for invoking a FOd&etion



“appeas ‘logical’ or ‘plausible.” Pinson v. U.S. Dep’t of Justic45 F. Supp. 3d 225, 239
(D.D.C. 2017) (quotingVolf v. CIA 473 F.3d 370, 374-75 (D.C. Cir. 2007)). Nonetheless,
“exemptions from disclosure must be narrowly construed . . . and conclusbggraeralized
allegations of exemptions are unacceptabMdrley v. CIA 508 F.3d 1108, 1114-15 (D.C. Cir.

2007) (citation andéhternalquotation marks omitted).

IV. ANALYSIS

The crosamotions for summary judgment presently before the Court concern the
appropriateness of AMS’s invocation of FOIA Exemptions 4 and 5 to shield portions of records
responsive to Cornucopia’s request for information primarily regarding visiaffibials from
the USDA’s NOP to organic dairies in Texas and New Mexico in July 28&2Def.’s MSJ at
13-45; Pl.'s Mem. Supp. Mot. Summ. J. at 9-25, ECF No. 30 (“Pl.’'s MSJ). As explained below,
the Court concludeseentrary to Plaintiff's objections-that the agency has provided logical
and plausible bases forost of itswithholdings under FOIA Exemptions 4 and 5, that the agency
has provided detailed justifications supporting its segregability determinadimhshain
camerareview of the disputed documents in not warranted in this case. Accoradirgipt as
to the photographs taken during the Texas and New Mexico trip—which AMS must disclose—
the Court grants Defendant’s motion for summary judgment, and denies Plammtfsmotion
for the same.

A. FOIA Exemption 5

Citing FOIA Exemption 5’s deliberative procgssvilege, AMS hasvithheld portions of
four categories of records: (I)e Texas and New Mexico Trip Report and drafts of that report,
(2) photographs from the Texas and New Mexico tripty®)intraagency email

correspondence, and (MPDP witness audithecklists. SeeDef.’s MSJ atl3-20. Cornucopia
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contends that, with respect to each of the categories except for the NOP withiesiseaklists,
AMS has failed to show that tmeaterial withheld under the deliberative process privilege
relates “to anyspecific agency decision making process, as opposed to a general fachgatheri
investigation by the agency’s site visits to various organic farm facilities.s M5J at 11. As
explainedbelow, the Court concludes that AMS has satisfied its burdehavfing that it
properly invoked the deliberative process privilege to withhold three of the four ¢asegbr
disputed records. However, AMS has not met its burden of showing that photographs from the
Texas and New Mexico trip are properly withheld under the deliberative proogkgpr

FOIA Exemption 5 shield§nter-agency or intra-agency memorandums or letters that
would not be available by law to a party . . . in litigation with the agency[.]” 5 U.S.C. §
552(b)(5). “To qualify, a document must . . . satisfy two conditions: its sources must be a
Government agency, and it must fall within the ambit of a privilege against disaowbey
judicial standards that would govern litigation against the agency that hold¥ep.t of Interior
v. KlamathWater Users Protective Ass’filamath’), 532 U.S. 1, 8 (2001). “Exemption 5
‘incorporates the traditional privileges that the Government could asserii ilitigation against
a private litigant—including the presidential communications privilege,dtterneyelient
privilege, the work product privilege, and the deliberative process privilage-excludes these
privileged documents from FOIA'’s reachl’oving v. Dep’t of Def.550 F.3d 32, 37 (D.C. Cir.
2008) (quotingBaker & Hostetler LLP v. U.S. Dep’t of Commerdé3 F.3d 312, 321 (D.C. Cir.
2006)).

In this case, AMS invokes the deliberative process privilege, which “proteatsrhents
reflecting advisory opinions, recommendations and deliberations comprising pgtaxfess by

which government decisions and policies are formulateldoVing 550 F.3d at 38 (quoting



Klamath 532 U.S. at 8). The “privilege rests on the obvious realization that officials will not
communicate candidly among themselves if each remark is a potential iternovedisand
front page news, and its object is to enhance the quality of agency decisiorwebtimg open
and frank discussion among those who make them within the Governinéigrhath 535
U.S. at 8-9 (internal citations and quotation marks omitted). The privilege “helps to prevent
premature disclosure of proposed policies and protects against public confusion through the
disclosure of documents suggesting reasons for policy decisions that waedalitinot taken.”
Judicial Watch, Inc. v. U.S. Postais., 297 F. Supp. 2d 252, 258-59 (D.D.C. 2004).

“To fall within the deliberative process privilege, materials must bear on timeifation
or exercise of agency poligyientedjudgment’ Petroleum ihfo. Corp. v. U.S. Dep'’t of Interipr
976 F.2d 1429, 1435 (D.C. Cir. 1992mphasis in original) A record qualifies for withholding
only if it is both “predecisional” and “deliberative].]JAccess Reports v. U.S. Dep'’t of Justice
926 F.2d 1192, 1194 (D.C. Cir. 1991). “A document edpcisional if it$ ‘generatedbefore
the adoption of an agency policy.NMcKinley v. FDIC 744 F. Supp. 2d 128, 138 (D.D.C. 2010)
(quotingCoastal States Gas Corp. v. Dep't of Energ/7 F.2d 854, 866 (D.C. Cir. 1980)).
Records are “deliberative” if they reflect “thesrgiandtake of the consultative process.”
Coastal States Gas Corl7 F.2d at 866. “[T]o come within the privilege and thus within
Exemption 5, the document must be a direct part of the deliberative process in Hiadst m
recommendations or expressgsnions on legal or policy mattersVaughnv. Rosen523 F.2d
1136, 1143-44 (D.C. Cir. 1975). The key questiodetermining whether the material is
deliberative'is whether disclosure of the information would ‘discourage candid discussion
within the agency.” Access Report926 F.2d at 1195 (quotifgudman Commc’ns Corp. V.

U.S. Dept of Air Force 815 F.2d 1565, 1567—-68 (D.C. Cir. 1987)). To meet its burden, an



“agency must establish ‘what deliberative process is involved, and the radel pipyhe
documents in issue in the course of that procesSehate of the CommonwealthPoR.ex rel.
Judiciary Comm. v. U.S. Dep't of Justi&23 F.2d 574, 585-86 (D.C. Cir. 1987) (quoting
Coastal States Gas Coral7 F.2d at 868). dWever, an agency need not “identify a specific
decision in connection with which a memorandum is prepard.’R.B. v. Sears, Roebuck &
Co, 421 U.S. 132, 151 n.18. Rather, the agency must show that “the document was generated as
part of a definable decisiemaking process.’Gold Anti-Trust Action Comm., Inc. v. Bd. of
Governors of the Fed. Reserve Sy62 F. Supp. 2d 123, 135-36 (D.D.C. 2011).

AMS has satisfied its burden of showing that three ofdbecategories of records for
which it has asserted the deliberative process priviteecategorieexcept for photographs
taken during the Texas and New Mexico-riqualify for protection. The first category of
records is the Texas and New Mexico Trip Report and drafts of that r&emDef.’s MSJ at
15. AMS explains that the Texas and New Mexico Report arose out of NOP Deputy
Administrator McEvoy and former Director Michael's July 2012 trip to six dgim Texas and
New Mexica SeeDef.’s MSJ at 15. The purposes of that trip werddtermine how effectively
ACAs and organic ruminant operations were implementing an NOP pasture ruleig® de
whetheNOP needed to modify the pasture rule; and to evaluate how a 2012 drought was
impacting operatorsSeeDef.’s MSJ at 15; Def.’s Replgt 16. Upon returning from the trip, at
the direction of the NOP Deputy Administrator McEvoy and former Directohdit; AMS
employees created the Trip Report, which, according to AMS, s#teuturrent opinions and
assessments on myriad issu8geDef.’s Reply atl6.

AMS contends that thas redactedpinions and assessmefrtsm the reporby AMS

employees regarding (1) whether specifically identified operatiortediduring the trip were
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able to meet NOP regulations, including the NOP pastlecdue to drought conditions; (2) the

accuracy of operators’ imgretations of the pasture rule and opinions regarding how NOP might

clarify whatthe pasture rule requires; (3) the effects on the temporary variances N@Buahd

to ruminant livestoclproducers in 2011; (4) whether the organic producers were complying with

regulations concerning sanitizer use in bulk milk trucks; (5) how effectivelyimrgaoducers

were sourcing replacement livestock and whether NOP regulations regaegiacement

livestock were being accurately interpreted; (6) whetiveiorganic producethatNOP visited

were complying with USDA organic regulations concerning approved sasifaemilk trucks;

(7) whether the NOP regulations regarding milk parlors were b&cyyately interpreted; and

(8) general assessments regarding the understanding of USDA organitiagegulBecl. of

Gregory Bridges (“First Bridges Decl.”)1, ECF No. 28-2. AMS maintairisat, at the time

thatthe Trip Report was created, the agehagl not reached any final determinations regarding

any of these mattersSeeThird Decl. of Gregory Bridges (“Third Bridges Deglf 9 ECF No.

31-1. Furthermore, the report amiGafts of the report were pasdaetween USDA NOP

personnel.SeeVaughn Index at 163—68, Michael Decl. Attachment 14, ECF No. 28-1.
Contrary to Plaintiffs argumentthe Court concludes that AMS has shown that the Texas

and New Mexico Trip Bport and drafts of that report wagenerated as part of several definable

decisionmaking process According to AMS, the report, which was commissioned by NOP

Deputy Administrator McEvoy and former Director Michael, offered AMS eyges

assessments regardjragnong other thingsyhethercertaindairies were accurately interpreting

USDA organic regulations and whether operators weraplying withcertainregulations.The

report—and prior drafts of the reportare predecisional becaude agency had yet to officially

adopt any approach to or take any positiothenissues that were a@dsed in the reporSee
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Third Bridges Decl. { See alsdn re Anthem, Inc. Data Breach Liti®236 F. Supp. 3d 150,

161 (D.D.C. 2017) (‘Devebping a position on actions that another decisi@aker might take is
workaday agency business, not nefarious government activity, and opinions meanitateont
towards that deliberative process’ are privile@gabtingICM Registry, LLC v. U.S. Dep't of
Commerce538 F. Supp. 2d 130, 135 (D.D.C. 2008pe also, e.gNat’l Sec. Archive v. CIA

752 F.3d 460, 463 (D.C. Cir. 2014) (concluding that draft agency history was covered by the
deliberative process privilege regardless of whether the draft evolved int ddcument).
Likewise, the report is deliberative because it describes finfliogsthe Texas and New

Mexico trip andassesses how the agency mayceed in light of those findingSeeHall &
Associates LLC v. ERA15 F. Supp. 3d 519, 538 (D.D.C. 2018) (“The draft status is a
significant feature of [the disputed] records, becdhed.C. Circuit has specifically held that
the deliberative process privilege covenser alia, ‘draft documents’ that ‘reflect the personal
opinions of the writer rather than the policy of the agency.” (qudfiogstal State617 F.2d at
866)). Theagency need not point to any more specific decisionmaking processes tatsatisfy
burden of showing that FOIA Exemption 5 properly appliéseSears, Roebuck & Co421

U.S. at 151 n.18 (“Agencies are, and properly should be, engaged in a continuing process of
examining their policies; this process will generate memoranda containorgmamndations

which do not ripen into agency decisionyf.[Citizens for Responsibility & Ethics in Wash. v.
U.S. Dep’'t Homeland Se&14 F. Supp. 2d 36, 46—47 (D.D.C. 2007) (finding that “documents
consist[ing] of reports regarding various problems relating tontigeingresponse to

[Hurricane] Katrinaandsuggestingsolutions and approaches airdft situationreports” qualify

for protection under thdeliberative process privilegé@mphasis in original)
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The second category of documents for which AMS has cited the deliberativesproces
privilege isphotographs captured during the Texas and New Mexico$eeDef.’'s MSJ at 16.
According to AMS, the photographseve taken to assistith the processes of assessing, among
other things, hoveffectively the ACAs and organiaminant operations were implementing the
NOP pasture rule, how the 2012 drought was impacting operators, and whether operators
understood and were following USDA regulatior@eeDef.’s MSJ at 1516. Though factual in
nature, AMS argues that the photographs are protected by the deliberative prodiege
because thdecision of what images toare reflects what information certain agency
decisionmakers perceived as important during the 8geDef.’s Reply at 17. To reveal the
images would offer insight into the inputs that were used to make decisions withgetioy.a
SeeDef.s Replyat 17.

The Court finds that AMS has not shown that the photographs are properly shigelded
the deliberative process privileg&nder this Circuit’s “functional approach” to the deliberative
process privilege, “the legitimacy of withholding does not turn on whether tregiahas purely
factual innature . . ., but rather on whether the selection or organization of facts is part of an
agency'’s deliberative process[,Rncient Coin Collectors Guild v. U.S. Dep't of St&ié1 F.3d
504, 513 (D.C. Cir. 2011). “Under this functional approach, an agency may not rely on the
deliberative process privilege unless, if disclosed, the factual informatiold weveal
something about the agency’s deliberative process or if the factual informatientigcably
intertwined with the deliberative sections @icdments.”Hardy v. ATFE 243 F. Supp. 3d 155,
165 (D.D.C. 2017) (internal quotation marks and citations omitt&WS contends thahe
photographs were taken for the express purpose of aiding the agency in evaluatiggoiu@on

things, whether dairies understood and were complying with agency regulatibheva the
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2012 drought was impacting operatoBeeDef.’s Reply at 16—17. AndMS suggests than
determining what to capture on camera during theagpncyemployees made value judgments
abou what material might be useful in their several decisionmaking proceSsesd.But this
Court is not persuaded that photographs taken under such circumsiaressarilyjualify for
protection under the deliberative process privilege.

First, the Cicuit rejected aimilar argument for protection of factual information
included in a report iRlayboy Enterprises, Inc. v. Department of Just€/ F.2d 931 (D.C.
Cir. 1982). In that case, an agency argued that the deliberative proudeggshieldedin its
entirety, a report prepared by agency personnel because the report &efldat[choice,
weighing, and analysis of facts by the task formed “the very narration of the facts . . .
reflect[ed] the evidence selected and creditdd."at 93 (internal quotation marks and citations
omitted). The Circuit disapproved of blanket application of the deliberative processger
explaining that “[alnyone making a report must of necessity selectdtsetéabe mentioned in it;
but a report does not become part of the deliberative process merely becauseng oohjai
those facts which theerson making the report thinks materidid. “If this were not so, every
factual report would be protected as part of the deliberative prodess.”

Thesame consideratioribat led the Circuit to reject the argument®iayboy
Enterprisesapply as to the photograpasissuan this case It cannot be that the mere act of
taking a photograph-an actduring which the photographnecessarilglects tocapture only
certain images-alonerenders the photograph part of the deliberative procHsat AMS
employees captured only certain imagasing the Texas and New Mexico tapd that those
images played some unspecified role in the agency’s decisiamaiocesesdoes not suffice

to show that the deliberative process privilegelies. Cf., e.g., Hardy243 F. Supp. 3d at 171
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73 (finding that the deliberative process privilege did not cover electronic sueteyhat an
agency had argued would reveal “what information was reliable and relevhatfiodings in a
final report.”).

Second, AMS offers no indication that the disputed photographs might be the sort of
factual information to which courts in this district have applied the deliberathoessrprivilege
AMS does not argue, for example, that the disputed photographs werefiautiesl larger subset
of photographs and presented to a decisionmaker for use in any decisionmaking [@Zbcess.
Montrose Chem. Corp. v. Traid91 F.2d 63, 71 (D.C. Cir. 1974) (“The work of the assistants in
separating the wheat from the chaff is surely just as much part of the deldberatess as is
the later milling by running the grist througtetmind of the administrator.”). Indeed, AMS fails
to explair—other than in broad and vague terms—the role that these photographs played in any
decisionmaking proces<f. Hardy, 243 F. Supp. 3d at 168 (explaining that “[w]hether the
deliberative process privilege applies is necessarily ‘dependent upon thduatitkicument
and the role it plays in the administrative process™ (quoBingstal State617 F.2d at 867)).
Likewise, AMS’s submissions offer no indication of why the release of thegetelds
photographs might reveal anything about the agency’s delibepaitieesses. Because it
appears, based on the submissions before the Court, that the photographs taken during the Texa
and New Mexico trip are factual in nature and because AMS has failed to articwateldase
of the photographs might allow inquiry into agency decisionmakers’ thought prodasses,
Court concludes that AMS must release the photographs.

The third category of documents that AMS contends is covered by the deliberative
process privilege are correspondence between AMS emplog$eeBef.’'s MSJ at 16.

Specifically, AMS redacted portions of two emails under the deliberative procesdsge. See
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Def.’s MSJ at 16. One email included “pre-decisional opinions on the effects of the 2012
drought on a producer’s operatiorSeeDef.’s MSJ at 6. The email was created before NOP
determined its course of actioegarding how to address the effects of that drougbeMichael
Decl. 11 7680. The second email featured “pdecisional assessmermshow a producer was
sourcing livestock and whether this method would be in compliance with future NOP
regulations.” Def.’s MSJ at 16AMS asserts that release of materials from these emails could
have a chilling effect on discussions among NOP persoisesDef.’s MSJ at 19.

Based on AMS’s submissis, it is clear thatdih emails contain predecisionsiaff
opinionsand assessmentsgarding matters under consideration by the @gefuch documents
are precisely what the deliberative process privilege is designed to shesdoastal States
617 F.2d at 866 (noting that the deliberative process privilege “covers recommesdaitaft
documents, proposals, suggestions, and other subjective documents which reflect tla¢ person
opinions of the writer rather than the policy of the ages€ealsoAccess Report926 F.2d
1195 (“The ‘key question’ in identifying ‘deliberative’ material is whethecldsure of the
information would ‘discourage candid discussion within the agency.” (qudtirman
Commc’ns Corp.815 F.2d at 1567—-68))'he Caurt disagrees with Plaintiff's contention that
AMS has failed to establish that these emails relate to any specific decisionpadesgs.
Indeed AMS’s submissions make abundantly clear what gsses each email concern&ke
Def.’s MSJ at 19.AMS need not identify any more specific decisiamrsdecisionmaking
processesd which the materials relate to justify its invocation of the deliberative process
privilege. SeeAccess Report@xplaining that appropriateness of withholding materials under
the deliberative process privilege “daest ‘turn[] on the ability of an agency to identify a

specific decision in connection with which a memorandum is prepared” (q8#arg, Roebuck
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& Co., 421 U.S. at 151 n.18)3ee alsd’ublic Emps for Envtl. Respongityi v. Office of Sci. &
Tech. Pol'y 881 F. Supp. 2d 8 (D.D.C. 2012) (concluding that “the absence gpecific
information” linking deliberative materials to “specific decisions” was “ntlfeo [an agency]
privilege claims, especially given thedking Group’s advisory nature and the likelihood that it
would deliberate and examine many proposals without arriving at specifstamhecior each
proposal”).

The final category of records for which AMS has invoked the deliberative process
privilege is NOP witness audit checklistSeeDef.’s MSJ at 1920. AMS has redacted
observations and information that the NOP auditors believed important to the evaluation of
whetherparticular ACAs should be accredited to inspect andeuify operationsas organic.
SeeDef.’s MSJ atl9-20. AMS contends that release of this information could chill internal
agency communications between NOP auditors and their supervisors and might distdiurage
and frank discussion of whether an ACA should be accredBedDef.’s MSJ at 20. Plaintiff
does not dispute that the redactions to this category of documents are appropriateeunde
deliberative process privileg&eePl.’s MSJ atll. The Court agrees. AMS has explained that
it redacted the impressions and opinions of agency staff members regardihgriteccredit
certain entities. These materials are predecisional because they relate to thempeess of
whether to offeaccreditatiorto a prospective ACA, and they are deliberative becauge the
reflect the giveandtake of the process of determining whether a prospective ACA is worthy of
accreditation. Accordingly, the Court finds that AMS has met its burden with téephis

category of documents.
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B. FOIA Exemption 4

Havingassessed AMS’s Exgrtion 5 withholdings, the Court next considers AMS’s
withholdings under FQ¥ Exemptian 4. FOIA Exemption 4 authorizes agencies to withhold
documents that contain “trade secrets and commercial or financial infonnodtiained from a
person and privileged or confidential.” 5 U.S.C. § 552(b){@nlike many other types of
information subject to an agency’s control, materials implicating Exemptiongeaszally not
developed within the agencyJudicial Watch, Inc. v. FDA49 F.3d 141148(D.C. Cir. 2006).
Instead, the agency typically has procured the “information from third partiesy, bit
requirement or by requestld. “If the requested documents constitute ‘trade secrets,’ they are
exempt from disclosure, and no further inquiry is necessd&yb. Citizen Health Research Grp.
v. FDA 704 F.2d 1280, 1286 (D.C. Cir. 1983). But, where documents insteattute
“commercial or financial information,” records are exempt from disclosureibtiiey are “(1)
commercial or financial, (2) obtained from a person, and (3) privileged and cor#iderd. at
1289-90.

AMS has withheld four broad categories of information pursuant to FOIA Exemption 4:
(1) the identities of sourcing inputs; (2) protocols, procedures, and processes used@n organi
dairy production; (3) farm descriptions and facility descriptions; and (4) production output
information. SeeDef.’'s MSJat 23 AMS contends thahaterials that fall withithe firstthree
categories-that is, all categoriesxceptfor production outpuinformation—qualify for
protection as trade secretSeeDef.’'s MSJ a4-31. And AMS argues that, regkass of
whether the disputed materials are protected as trade secrets, all four eatefg@cords are
shielcedunder FOIA Exemption 4 as confidential business informat#eeDef.’s MSJ at 32

44. Plaintiff disputes the applicability of FOIA Exemption 4 to the disputedndects arguing
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that (1)AMS has improperly asserted FOIA Exemption 4 to withhold documents for which
disclosure is compelleoly law, andthat(2) even if disclosure of certain mais is not

mandated by lawAMS has not carried its burden of showing that disclosure of materials such as
OSPs and certification of compliance analysdgely to caussubstantial competitive har

SeePl.’s MSJ a2-25;Pl.’s Reply at 815. As explained below, the Court disagrees with
Plaintiff on both fronts and concludes that AMS has substantiated its withholdings @ider F
Exemption 4.

1. Plaintiff Has Not Shown That Any Conflicting Statitory Scheme Bars the Agency from
Relying on FOIA Exemption 4

Before addressing whether AMS has met its burden of showing that the dispute
documents qualify as trade secrets and/or business confidential records thateategby
FOIA Exemption 4, the Court first considers Plaintiff's contention that Exemptiamdot
shield certairdisputedrecords because the agency hdsitg under a different statute to disclose
those records to the publiGeePl.’'s MSJ a22-25. Plaintiff asserts that the Organic Foods
Production Act of 1990, 7 U.S.C. 8§ 65@t ,seq. mardates that the agency “provide public
access to certification documents dalgbratory analyses that pertain to certification.” Pl.’'s MSJ
at 22-23 (quoting 7 U.S.C. 8 6506(a)(9)). According to Plaintiff, this providiotatesthat “at
a minimum, the OBs” and “any analyses that pertaito ongoing compliance with the OSPs . .
. are expressly not confidential under Exemption (b)(4), as a matter of lave'MBlJ at 23
(quoting 7 U.S.C. 8§ 6506(a)(9)).

AMS disagrees that the law compels disclosurdefdisputed recordsThe agency
argues that 7 U.S.C. 8 6506(a)(9) is ambiguous on the question of what records qualify as
“certification documents and laboratory analyses that pertain to certificatDef.’s Reply &3.

Citing agency regulationsramey, 7 C.F.R. § 205.504(b)(5)—arthevron, U.S.A., Inc. v.
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Nat’l Res. Def. Councik67 U.S. 837, 845 (1984), AMS asserts that its interpretation of the
requirenent as not reaching the records that are disputed in this case is entitlenldnaeSee
Def.’s Reply a8—12. In response, Plaintiff maintains that the statutory language is plain, not
ambiguous, and that it mandates disclosure of certain disputed reSex.’s Reply a9—-13.

The Court need not wade into the parties’ arguments about what documents qualify as
“certification documents and laboratory analyses” under therrg@od Production Act to
address whether AMS is precluded from relying on FOIA Exemptioim £nvironmental
Integrity Project v. E.P.A864 F.3d 648 (D.C. Cir. 2017), the D.C. Circuit expal that a later
enacted statutory scheme that appears to mandate disclosure of certain codoasenbt
inexorably prevail over FOIA exemptionSeed. at 649. Rather, “Section 559 of Title 5
provides that FOIA exemptions applyless a later statute expressly supersedes or modifies
those exemptions.ld. Thus, courts must first askhether a statute that appears to conflict with
a FOIA exemption was enacted after the FOIA exempti®ee id. If the nonFOIA statutory
schemas the later statuteours must determine whether ttsaitute expressly supersedes or
modifies FOIA. See id.

Here, the provision of the Organic Foods Production Act that Plaintiff cites does not
expresslyforeclose the agency’s reliance on FOIA Exemption 4. FOIA Exemption 4 was
enacted in 196%&ee id,. while the Organic Foods Rioction Act was enacted in 19%@e7
U.S.C. 8§ 6501. Thus, the Court must examine the language of the Organic Foods Production Act
for language that expssly supersedes Exemption 4. The relevant provision states that “[a]
program established under this chapter shall . . . provide for public access taatertific
documents and laboratory analy#iest pertain to certification.”7 U.S.C. § 6506(a)(9). The

statute features no mentioh FOIA and no suggestion that Congress intended to supersede any
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FOIA exemptions.Cf. Envtl. Integrity Project864 F.3d at 64gscribing statutory schemes
that expressly suprsede FOIA exemptions). Accordingly, the Court concludes that Section
6505(a)(9) of the Organic Foods Production Act does not expressly supersede Exemption 4 of
FOIA. Evenassuming thatihe statutoryschemes are in tension with one anottier cited
provision of the Organic Foods Production Act does not preclude #dasSrelying onFOIA
Exemption 4 to shield the disputed documents.
2. Trade Secrets

Having rejected Plaintiff’'s contention that AMS cannot rely on FOIA Exampt due to
asupposedly conflicting statutory disclosure requirement, the Court next asnveidgher the
disputed records qualify as trade secrets that are protectedIByExemption 4. AMS
contends that three categories of redacted reeeft)sprotocols, procedures, and processes used
in organic dairy production; (2) farm descriptions and facility descriptions;3mdduction
output information—are exempt from disclosure under FOIA as “trade secr&seDef.’s MSJ
at24. Other than arguing that the disputecords are not properly regarded as confiderizad
argument that this Court rejected abovelaintiff does not dispute AMS’s assertion that the
disputed records qualify as trade secr&seDef.’s Reply at 13 (observing that “Plaintiff
ignores that, iraddition to being redacted as confidential business information, information was
also redacted as a trade secret.”). The Court concludes that all three categedastefir
records qualify as trade secrets under FOIA Exemption 4.

For FOIA purposes, iade secret is “a secret, commercially valuable plan, formula,
process, or device that is used for the making, preparing, compounding, or processitg of
commodities . . . that can be said to be the end product of either innovation or substaritial effo

United Techs. Corp. v. U.S. Dep't of Deferg@l F.3d 557, 563 n.9 (D.C. Cir. 2010) (alteration
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in original) (quotingPub. Citizen Health &earch Grp.704 F.2d at 1288 Trade secret
information must relate to the production process itse#feCtr. for Auto Safety v. Nat'l
Highway Traffic Safety Admin244 F.3d 144, 150-51 (explaining tiratblic Citizen‘narrowly
cabins trade secrets to information relating to the ‘productive process)itself

AMS first contends that the protocols, procedures, and processes used in organic dairy
production qualify as trade secre@eeDef.’s MSJ at 2428. Among the many records falling
within these categories are records offering information about the dairyiopsraest and
weed management processafpimation about livestock conversion processes; information
about herd health monitoring processes; and information about irrigation procesebef.’s
MSJ at 2526. AMS explains that NOP regulations do not prescribe exactly the protocols,
procedures, and processes that are to be used by organic dairy operations and thatolte prot
procedures, and processes selected by a particular dairy operation are tlelectdopeither
innovation or substantial effort and contain each dairy’s strategroagpes to organic
production. SeeDef.’s MSJ at 2527. The Court regards AMS’s justifications as logical and
plausible and finds that these records qualify as trade secrets exemptsittosaLote.

AMS next assertthatthe“sourcing inputs” used in the organic dairy production qualify
as trade secretsSeeDef.’s MSJ at 2930. Sourcing inputs are the products utilized by organic
dairies in the production procesSeeDef.’'s MSJat 29. AMS contends that this information—
which includes details about, among other things, feed sources, seed sources, dinth sanuita
input sources-gqualifies as trade secret material because the sourcing inputs utilized by a
particular facility are not proscribed by agency regulations, but aeathsieveloped through an
iterative process by each dairy operati@eeDef.’s MSJ at 29. AMS also states the decision of

what sourcing inputs a dairy operation will utilize is the end product of sustained itmmozati
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substantial efforts and that information retjiag these inputs is maintained in confidence and
commercially valuableSeeDef.’s MSJ at 2930. Again, AMS'’s justifications-which Plaintiff
doesnot challenge-strike this Court as logical and plausib&eeDef.’s MSJ at 30.
Accordingly, the Court also endorses AMS’s withholding of information regardingisgu
inputs as protected trade secre®¥., e.g, People for the Ethical Treatment of Animals v. U.S.
Dep't of Health & Human Servys2018 WL 4000478, at *3—7 (D.C. Cir. Aug. 17, 2p18
(protectng under Exemption 4 information about the importation of nonhuman primates,
including “shipmentsy-shipment quantity, crate size, and airline carrier information” because
release of such “information would cause substantial harm to the competitiverpokach
importer”); Trans-Pacific Policing Agreement v. U.S. Customs S&W. F.3d 1022, 1026 (D.C.
Cir. 1999) (holding that disclosure of the “nature, cost, profit margin, and origirgrtzic
shipments would likely cause substantial competitiverinfo importers).

Finally, AMS conters that farmand facility descriptions qualify as trade secr&se
Def.’s MSJ at30—-31. According to AMS, design choices made by organic dairies regarding
farm and facilities take into consideration factors sichav to optimize use of farm space,
efficiency in the movement of cattle from one part of the dairy to another, cowldth NOP
regulations, and the safety and welfare of animals. Def.'$ 881. AMS claims théarm and
facility layouts are seléed and developed based on years of research, planning, innovation, and
testing, ad that knowledge of thesayouts is commercially valuable information. Def.’'s MSJ
at 31. Furthermore, AMS asserts that farm and facility descriptions ameamad in
confidence. The Court regards AMS'’s justifications as logical and plausible, anfibteere
concludes that materials within this category are protected as trade secretsQiAder

Exemption 4.Cf., e.g, Forest Qy. v. Potawatomi @ity. v. Zinke278 F. Supp. 3d 181, 199-206
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(D.D.C. 2017) (concluding that Exemption 4 protected, among other things, a “description of
gaming facilities” and “projected size and phasing qdgdicular] [flacility” featured in a
disputed report).
3. Confidential Businessinformation

Finally, the Court examines whethe remaininglisputed records are protected from
disclosure under FOIA Exemption 4 as confidential business information. To show tinesrec
qualify as confidential business information protected by Exemptianagency must establish
that the withheld records are “(1) commercial or financial, (2) obtained froensan, and (3)
privileged or confidential.”Pub. Citizen Health Research Grjg04 F.2d at 1290AMS
contends that four categories of records qualify as confidential businessatfor#(1) the
identities of sourcing inputs; (2) protocols, procedures, and processes used inaaggnic
production; (3) farm descriptions and facility descriptions; and (4) production output
information. SeeDef.’s MSJ at 32. Because this Court has already determined that three of the
four categories are exempt from disclosure as trade secret informati@uuttieneed only
consider whether the final categerproduction output information-gualifies as confideral
business informationSeePetrucelli v. Dep’t of Justigebl F. Supp. 3d 142, 163 n.9 (D.D.C.
2014) (noting that, because withheld information was protected under one FOIA iexeiet
court “need not consider [the applicability of another exempseparately with respect to the
same information” (citingroth v. U.SDep’t of Justice642 F.3d 1161, 1173 (D.C. Cir. 2011))).
Plaintiff does not dispute that the production output information is commercial or financial. Nor
does Plaintiff question whether the informatisas“obtained from a person.SeePl.’s MSJ at

24-25. But Plaintiff does challenge whether the records qualify as privileged wlecwiaf.
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SeePl.’s MSJ at 25. The Court concludes that AMS has carried its burden of demgs$kraiti
the redacted production output information is covered by Exemption 4.

Though Plaintiff does not challenge whetherrgactedgoroduction output information
is commerciabr financial and whether the records were obtained from a person, the Court
nonetheless briefly considers these issues to confirm that the agencyrieasitsaburden.First,
to determine whether information is “commercial” or “finangiaburts in this districgive these
words their ordinary meaning§eeWash. Post Co. WHS, 690 F.2d 252, 266 (D.C. Cir. 1982).
As a general matter, records are “commercial” or “finan@allong as the submitter of the
informationhas a “commercial interest” in therBeeBaker & Hostetler LLP v. U.S. Dep't of
Commerce473 F.3d 312, 319 (D.C. Cir. 2006). The D.C. Circuit has given “commercial

interest” a broad definition; it includes records that “reveal basic commepaedtions,” “relate
to the income-producing aspects of a business,” or bear upon the “commercial footueres”
organization.Id. (internal quotation marks and citatiomsitted). Here, he Courthasno doubt
that the production output information qualifies as information in which the submitters have
some“commercial interest.” According to AMS, tbe records revealach dairy’s production
capabilities and sales informatioBeeDef.’s MSJ at 4344. Competitors “could ugbat
information to determine the dairy’s ability to service new or expanding cus@néruse that
against the dairy in the bidding process.” Def.’s MSJ at 43. Based on this explanati@oyithe
has little trouble concluding that this information bears directly upon the comhfertuaes of
the dairies.

Second, the Court also concludes that the information in question was obtained from a

person. A “person” under FOIA, includes “an individual, partnership, corporation, agsuciat

or public or private organization other than an agency[.]” 5 U.S.C. § 551(2). Information
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generated by the federal government itself is not “obtained fronsargeor purposes of
Exemption 4.SeeBd. of Trade v. Commodity Futures Trading Comr2v F.2d 392, 404
(D.C. Cir. 1980). According to AMS, the information that it has redacted as business
confidential records were obtained either through documenisittetl by the dairy operations to
the ACAs or obtained by the ACAs through inspectiofiseDef.’s MSJ at 33.Neither the
dairy operations nor th&CAs are government entitie§eeDef.’s SMF  32. Plaintiff makes
no argument that this information ghit fall short of meeting the statutory conditidhee
generallyPl.’s MSJ. Accordingly, the Court finds that AMS has satisfied this requirement
Finally, the Court must address whether the production output informstion
confidential. In this Circuit, courts apply different standardallegedly confidentiatecords
based on whethéheinformation in question was furnished voluntarily to the Government or
whether the Government required its submissi®eeCritical Mass Energy Prect v. Nuclear
Regulatory Comm’n975 F.2d 871, 878-80 (D.C. Cir. 1992) (en banc). Where, as here, the
Government compelled submission of the informats@eDef.’s MSJ at 35 (acknowledging that
dairies are required to subnaiértain information about their business operations for inspection
purposes), courts ask whether “disclosure of the information is likely . . . (1) to itng@air
Government’s ability to obtain necessary information in the future; or (2) to aslostustial
harm to the competitivegsition of the person from whom the information was obtain&t’l
Parks & Conservation Ass’n v. Mortp#98 F.2d 765, 770 (D.C. Cir. 1974) (footnote omitted).
AMS argues that both the “impairment prong” and the “competitive harm pevaghet
herewith respect to production output information. AccordingkS, “dairies provide this
information and allow for inspections with an expectation that Confidential Busifessation

will not be disclosed publicly or to their competitors.” Def.’s MSJmat BMS speculates that
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“public disclosure of proprietary information wouldiscouraggarticipation in the NOP
Organic Program]” Def.’s MSJ at 35. AMS also contends that disclosure of this production
output information would cause substantial harrtheocompetitive positions of the respective
dairies, meeting the “competitive harm” prongeeDef.’s MSJ at 4345; Def.’s Reply at 13-14.
The Court concludes that AMS has shown that toertpetitive harm prong” is mét.

Courts “need not conductsophisticated economic analysis of the likely effects of
disclosure’ to decide if substantial competitive harm would oco@tr” for Digital Democracy
v. FTC 189 F. Supp. 3d 151, 161 (D.D.C. 201@)stead, an agency may present “evidence
revealing aatal competition and the likelihood of substantial competitive injury . . . to bring
commercial information within the realm of confidentialityd. (internal quotatio marks and
citaion omitted). Importantly, the D.C. Circuit has explained that cogdaérally defer to the
agency'’s predictive judgments as to ‘the repercussions of disclosuheitéd Techs. Corp. v.
U.S. Dep't of Def.601 F.3d 557, 563 (D.C. Cir. 2010) (quotiMgDonnell Douglas Corp. v.
U.S. Dep't of the Air Forge375 F.3d 1182, 1191 n.4 (D.C. Cir. 2004)). Still, conclusory
statements about competitive harm are insuffici@#eOccidental Pertrolum Corp. v. SE873
F.2d 325, 342 (D.C. Cir. 1989).

Here,AMS states that production output information “would provide competitdahsav
clear picture of the dairy’s’ [sigdroduction capabilities,” including actual and expected
production output, operational acreage, number of cows on-site and information about the cows’

output capabilities, pasture sizes, and stocking r&@esDef.’s MSJ at 43. Competitors could

use this information to “determine the dairy’s ability to service new or expandsigmers and

4 Because the Court finds that AMS has demonstrated that the “competitive harin prong
is met, the Court need not consider AMS’s arguments regarding the “impairraegt’pr
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use that against the dairy in the bidding process.” Def.’s MSJ at 43. Compeigbtaiso use
information about produitin capabilities to attempbd poach customers by, for example,
offering to produce the same amount of organic dairy for a lower rate.s M3J at 4344.

Plaintiff baldly asserts that AMS has “failed to meet its burden of demonstrating
competitive harnin the present action.” Pl.’s MSJ at 25. The Court disagrees. The D.C. Circuit
has explained thatbmpetitionin business turns on the relative costs and opportunities faced by
members of the same industry,” and, accordingly, “there is a potentidbWiiod competitors to
whom valuable information is released under FOIXorthington Compressors, Inc. v. Costle
662 F.2d 45, 51 (D.C. Cir. 1981). In line with this observation, courts in this district have found
likelihood of competitive harm due to the disclosure of otherprseate pricing information
See, e.gMcDonnell Douglas Corp. v. U.S. Dep't of the Air For8&5 F.3d 1182, 1188-90
(D.C. Cir. 2004) (finding that disclosure of a company’s option year prices woulgd ¢tizate it
substantibcompetitive harm by informing the bids of its rivals in the eventtti@tontract was
rebid). The Courtinds that AMS has presented sufficient evidence that the dairies face actual
competition and that disclosure of information regarding the dairies’ resppotigactive
output would likely cause competitive harm.

In sum, the Court concludes that AMS has properly applied FOIA Exemption 4 with
respect to all four categories of disputed documents.

C. Segregability

Before approving an agency’s withholdings, a court has an affirmative dutguceghat
the agencyas released “[a]ny reasonably segregable portion of [an otherwise execopd] . .

. after deletion of thportions which are exempt.” 5 U.S.C. § 552f®e alsdlransPacific

Policing Agreement v. U.S. Customs Setv7 F.3d 1022 (D.C. Cir. 1999). A court errs if it
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“simply approve[s] the withholding of an entire document without entering a finding on
segregability or théack thereof.” Powell v. US. Bureau of Prison®27 F.2d 1239, 1242 n.4
(D.C. Cir. 1991) (quotinghurch of Scientology v. Dep’t of the ArnéyL1 F.2d 738, 744 (9th
Cir. 1979)). Here, Plaintiff argues that, with respect to redactions under both remphd
Exemption 5, AMShasfailed to show that it has released all reasonably segregable,
nonexemption informationSeePl.’s MSJ at 12-14, 16-22; Pl.’s Reply at 7-8, 14-15. Plaintiff
relies prmarily on the notion that marof the partially released records do not feature
information that Plaintiff regards as useab&eePl.’s MSJ at 1#21. Plaintiff asks this Court to
review certain disputed documeiriscamerato confirm that AMS has released all reasonably
segregable portions of exempt recordie Court concludes that AMBas adequately explained
that all segregable information has been provided and only exempt information wasd.edac
meeting itssegregability obligationsThus, the Court finds that there is no need to review the
disputed documenta camera

Segregabity is assessed under a buredmfting framework “In order to demonstrate
that all reasonably segregable material has been released, the agency nuesagdsiailed
justification’ for its nonsegregability.” Johnson v. Exec. Office for U.S. 4’310 F.3d 771,
776 (D.C. Cir. 2002) (quotinglead Data Cent., Inc566 F.2d at 251)However, the agency is
not required to provide so much detail that the exempt material would be effectivbbgelis”
Id. To make this showing, the agency typically provid&saghnindex and “a declaration
attesting that the agency released all segregable matehali€ial Watch, Inc. v. DQ2O F.
Supp. 3d 260, 277 (D.D.C. 2014). Once this information is providedgércy is “entitled to a
presumption that [it] complied with the obligation to disclosssonably segregable material.”

Sussman v. U.S. Marshals SeA@4 F.3d 1106, 1117 (D.C. Cir. 2007he plaintiff must then
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produce a “quantum of evidence” to rebut this presumption, at which point “the burden lies with
the government to demonstrate that no segregable, nonexempt portions were witdheld.”

In response to Plaintiff's contentions that AMS had failed to release sbrega
information, AMS has provied very comprehensive explanations, describing the tgbescord
redacted and specifying the exact information that was redacted from the redeedef.’s
Reply at 1943. AMS further explains that it went through the disputed documentsyiliee
to confirm that all norexempt material has been releas8éeDef.’s Reply at 2735-37, 39,

41-43. Where AMS has redacted factual information, it has explained that such imiorisat
intertwined with exempt information and, thissnpot segregableSee, e.g.Def.’s Reply at 36

37, 42. Nonetheless, Plaintiff continues to adsaldly that records may contain segregable
information. SeePl.’s Reply at 15. Contrary to Plaintiff's claims, the Court concludes that
Defendant’svery detailed submissianplainly satisfy its burdenSeeJohnson310 F.3d at 776
(concluding that an agency that had submitted “a compreheéviaiughnindex, describing each
document withheld, as well as the exemption under which it was withheld” and that haddsupplie
anadditional affidavit on the issue of segregability, had met FOIA’s segragakijuirements).
The Court also concludes that Plaintiff has not provided a “quantum of evidence” to rebut the
presumption that the agency has complied with its obligatiodsttose reasonably segregable
material. SeeSussma94 F.3cht1117.

In light of the Court’s determination that AMS has dischamgedf its FOIA obligations,
the Court finds thah camerareview is unnecessaand, thus, denies Plaintifrequestdr such
review of specifically identifiedlisputed documents. Trial courts are afforded broad discretion
to “examine the contes of” requested records “in camera to determine whether such records or

any part thereof shall be withheld.” 5 U.S.C. § 552(4B); see alsdpirko v. U.S. Postal Seyv.
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147 F.3d 992, 996 (D.C. Cir. 1998). But “district courts have substantial discretion” in deciding
whether to review documenits camera SeeCtr. for Auto Safety v. ERA31 F.2d 16, 21 (D.C.

Cir. 1984). “Tre ultimate criterion is simply . . . [w]hether the district judge believes that in
camera inspection is needed in order to malkesponsible de novo determinatiom the claims

of exemption.” Ray v. Turner587 F.2d 1187, 1195 (D.C. Cir. 1978). Hergjawing the

claimed exemptionde novoand as explained above, this Court concludes that AMS’s
submissions contain sufficient detail to assess the applicability of the clai@iddexemptions.

Accordingly, the Court concludes thatcamerareview is unwaanted.

V. CONCLUSION
For the foregoing reasons, Defendant’s motion for summary judgmeRANTED,
and Plaintiff’'s crossnotion for summary judgment BENIED as to all records except for the
photographs taken during the Texas and New Mexico Yijh respect to those photographs,
Plaintiff's motion for summary judgment BRANTED and Defendant’s motion BENIED .°

An order consistent with this Memorandum Opinion is separately and contemporanssuestly i

Dated: September 22018 RUDOLPH CONTRERAS
United States District Judge

> Defendant is not required to release any photographs that are protected\by FOI
Exemption 4.
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