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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

TRIPLE UPLIMITED,
Plaintiff,

V. Civil Action No. 16-159RDM)
YOUKU TUDOU INC,,

Defendant.

MEMORANDUM OPINION

This copyright infringement action is before the Court on Defendant’s motidiertoss
for lack of personal jurisdictionor, in the alternative, fdailure to state a claim SeeDkt. 7.
Defendant is Youku Tudou Inc. (“Youku”), a Chinese internet tsier company. Plaintiff is
Triple Up Limited (“Triple Up”), a Seychelles corporation. The suit comgtire performance
rights to three Taiwanese movies, which were allegedly viewable on Youkistasefrom
within the United StatesBeyond the websites’ mere accessibility, however, neither Youku,
Triple Up, nor the contested works beany caseelevant connection® the United States.
Although the law governing personal jurisdiction in the context of the interadmgtedly
unsettledthe contacts in this case are plainly insufficient and do not test the boundaries of that
evolving doctrine. The Court, accordingly, will grant Youku’s motion to dismiss ferdac
personal jurisdiction andill deny Triple Up’srequesfor jurisdictional discovery.

l. BACKGROUND
Plaintiff Triple Up is a corporation located in and organized under the laws of Seychelles,

an archipelago nation off the coast of East Africa. Dkt. 1 at 4 (Compl. § 15).nisdimiown
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“the exclusive internet brolasting rights . . in the United Stas2 for three Taiwanese movies:
ULHERY) F & (“Sleeping Youth”); ¥t ANk, FeZ K (“Sorry, | Love You”); andiz iR B £
(“Squirrel Suicide Incident”).ld. at 1 (Compl. 1L); see alsdkt. 11-1 (Hsu Decl.).

Defendantyoukuis a Caynan Islands corporatiowith its principal place of businegs
Ching where it “is thdeading [ijnternet television company.” Dkt.I7at 2-3(Tang Decl{1 4,

5, 9. Youku operates tw websiteplatformson which “[u]sers can view and pigh high-

guality video content,” and an interrsgarch enginthat allows users teearch for videosld. at

2 (Tang Decly 5). Most videos on Youku’s websites have been placed there by Youku itself.
See id(Tang Decl. 16). Those videos consist of “ffessionallyproduced content that Youku
has licensed from third parties,” as well as Youku’s own “in-house productitchsIh

addition, however, Youku’s users can upload videos of their own chodsing.ogether,
Youku’s websites receive about 400 million unigistorseach month.d. at 3 (Tang Decl.

1 12). Less than one percentlod websitesviews come from the Unite8tatesjd., although
the exact number of U.S. viewasmot reflected in the record. The text on Youku’'s websstes
written entirely in Mandarin Chinesdd. at 2 (Tang Decl. %); see alsdkt. 1 at 7-14 (Compl.
1129-41) (website screenshots); Dkt.2{Zhang Decl.) (same).

With respect to videos that Youku itself has uploaded, Youku employs “geoblocking”
technology. Dkt. 7t at 2 (Tang Decl. ). This means that Youku restricts access to those
videos based on the viewer’s geographic location, thus ensuring that the videogssiblecc
only “in locationsfor which Youku is authorized to display” themid. When users attempt to
access restricted content from a geoblocked location, they receive amessage or are
redirected to the website’s main padé. (Tang Decl. B). Youku “does not implement
geoblocking” for videos uploaded by users, howeveérat 4 (Tang Decl. 20).
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Youku generates revenue “primarily from online advertising services and, to a lesser
extent, subscription or pgyerview-based online video services.” Dkt. 11-4 atd@&;ordDKkt.

7-1 at 3 (Tang Decl 13). The company sells ‘Great majority” of its internet ad space to third
party advertising agencies, including advertising agencies in the United.SEitt. 11-4 at 8,
12-13. Those ads are then distribuiethg “[ijnnovative [t]largeting” strategies to “reach
targetedusersbased on” certain demographic markers, including “the geographic location of the
user.” Id. at 12. Thus, although Youku’s websites appear in Mandarin Chinese, when accessed
from the United States, Youku’s videos are sometimes preceded by Haglsiag

advertisements for American produc®eeDkt. 11-2 at 3, 12 (Zhang Decl. 11 5(e), 8) (attesting
to accessing Youku’s websites from the District of Columbia and seeing Elagigage video
advertisements for, among other things, the University of Phoenix, Allstateance, and

Quicken Loans). Youku also earns revenue by selling subscriptions tdfieambntent service
called “Youku VIP.” Dkt. 11-4 at 13. Youku “is not aware of any Youku VIP subscribers that
reside in the District of ColumbiaDkt. 7-1 at 4 (Tang Decl. 14), but the record is silent as to
whether any subscribers may reside elsewhere in the United States.

Although Youku has no offices employees in the United Statasd does nanarketits
products or servicabere,id. at 34 (Tang Decl. 19, 17),it has at leastomeU.S. business
connections. For example, Youktockhasbeentraded on the New York Stock Exchange, and
Youku hasmaintairedan agentor service of process in New York. Dkt. 4lat 6-7 (Youku’s
“Form 20+ filed with the Securities Exchange Commissfonthe fiscal year 2014). Youku
has also partnered with a U.S. software firm to develop “video fingerprint” teshntor
removing videos with “piracy issuesld. at 15. And Youku reentered into “digital

distribution agreement([s]” with U.S. production studios to bAngericancontent to Youku’s
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platforms id. at 13, and may be partnering with “U.S. entertainment companies to produce
original content,” Dkt. 11-9 at 2 (Lulu Yilun Chen & Stephen Enyleuku Looks to U.S. for
Videos to Stream to Chinese Usd8s00MBERG (Oct. 27, 2014)).

In August and December 201Bwei Zhangone ofTriple Up’s attorneys in the District
of Columbia,wasable to stream copies of “Sleeping YouthSatry, | Love You,” and “Squirrel
Suicide Incident” from Youku’s websiteSeeDkt. 112 at 2-12(Zhang Decl. %-7). One of
the videos was preceded by an Englesilguage video advertisement for the University of
Phoenix. Id. at 3 (Zhang Decl. §(e).) The others were preceded by advertisements for
Chinesdglanguagevideo gamesontaining Mandarin Chinegext. Id. at7, 10 (Zhang Decl.
196(e), 7(e)) see alsdkt. 11 at 13. There is no indication thia¢ latteradvertisements
includedany Englishlanguage voice-oversSeeDkt. 11-2 at 7, 10 (Zhang Decl. §{e), 7(e))
Based on a comparison of user-uploaded content and Mql&aded contenghanginfersthat
the threevideoshad beeruploaded by Youku itself, and not by Youku’s usdts.at 13-14
(Zhang Decl. 9). Triple Up has noallegedthat anyone other than Zhang h&gd Youku’s
websites to viewhefilms at issuérom within the United States.

In responseYouku maintainsthat it uploadedSleeping Youth” ad “Sorry, | Love You”
pursuant to an express license to display those films in Gindathat it implemented
geddlocking to prevent the Youku-uploaded versions from being displayed in the United States.
Dkt. 7-1 at 4 (Tang Decl. 19). It says that any nayedlocked versionsf those filmson its
websites, as well as amgrsions of “Squirrel Suicide Incident,” must have been uploaded by
Youku’s users.ld. (Tang Decl. 120); see alsdkt. 12 at 16 n.9. Youku alsteclares—and
Triple Up does not dispute—that Triple Up notified Youku of the allegedly infringing ebate

January 17, 2016, and that Youku tliesmoved all versions of the films” from its websites
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“within 24 hours.” Dkt. 71 at 6 (Tang Decl124-25). Thereis noallegation thatiny ofthe
threefilms have beemvailable on Youku’s websién any formsince January 18, 2016.

On February 1, 2016, Triple Up filed the instant complaint. Dkt. 1. It alleges that Youku
itself (as opposed to its users) uploaded each of theftlmseo Youku's websites, where they
could be viewed throughout the United Statles.at 2, 6-12, 14 (Compl. 11 4, 29-37, 43-44).
also allegesnore broadly that YoukKs “entire business model . relies upon systematic,
widespread, and willful copyright infringementld. at 2 (Compl. ¥); see also idat 4, 15-16
(Compl. 11 12, 45-47, 53-54).

Triple Upassertgour causes of action against Youtegardingeach of the three films
Count One alleges infringement of the right of public performance in violation of 17.U.S.C
88 106(4) and 501 (including direct, vicarious, contributory, and inducelnased theories of
liability). Id. at 17419 (Compl. 11 57-67). Count Two alleges infringement of the rights of
reproduction and distribution in violation of 17 U.S.C. 88 106(1), 106(3), andagain(
including direct, vicarious, contributory, and inducemieated theories of liability)ld. at 19-
21 (Compl. 11 68-80). Count Three alleges false designation of origin, false dass @il
representations, and unfair competition under the Lanham Act, 15 U.S.C. 8ld125621-22
(Compl. 11 81-87). And the last count allegefair competitiorunder D.C. commolaw. Id.
at 23-24 (Compl. 11 98-104)Triple Up has withdrawn itgause of actionfor infringement of
the right to prepare derivative works under 17 U.S.C. § 106(2oaniblation of the D.C.
Consumer Protection Procedures Act. Dkt. 11 at 7 n.2.

Youku has now movetb dismisshe complainfor lack of personal jurisdiction, or, in

the alternative, for failure to state a clasmwhich relief can be grantedkt. 7.



. LEGAL STANDARD

The Court must begin—and, in this case, end—with the motioistaisk for lack of
personal jurisdictionSeeSinochem Int’'l Co. v. Malay. Int’l Shipping Corp49 U.S. 422, 430—
31 (2007) (“[A] federal court generally may not rule on the merits of a caBewvitirst
determining that it has jurisdictiaver . . . the parties . .”). On such a motion, the plaintiff
beas the burden oféstablishing a factual basis for the exercise of personal jurisdiction” over
each defendantCrane v. N.Y. Zoological S0&94 F.2d 454, 456 (D.C. Cir. 1990j.must do
so by ‘alleg[ing] specific acts connecting [the] defendant with the forum” and “cannot rely on
conclusory allegations.Clay v. Blue Hackle N. Am., LL.G07 F. Supp. 2d 85, 87 (D.D.C.
2012). The Court “need not treat all of plaintiffs’ allegaticasstru¢” moreover,and “may
receive and weigh affidavits and any other relevant matter to assist it imuhéterthe
jurisdictional facts.”Id. Ultimately, the Court must “satisfy itself that it has jurisdiction to hear
the suit,” and, to the extent necessary, “may look beyond the allegations of theictngptio
so. Achagzai v. Broad. Bd. of Governpls0 F. Supp. 3d 164, 173 (D.D.C. 2016).

1. ANALYSIS

In the usual casestablishing personal jurisdiction over a non-resident defenelguntes
“a twopart inquiry.” GTE New Media Servs. Inc. v. BellSouth Cotp9 F.3d 1343, 1347 (D.C.
Cir. 2000). The exercise of jurisdiction must compath both the longarm statute of the
forumandthe Constitution’s due process requiremeihds. As explained in more detail below,
the due process inquiry examines the defendardistacts, ties, or relations” withéhforum
state Burger King Corp. v. Rudzewic471 U.S. 462, 472 (1985), and the case ofspecific”
or “caselinked” jurisdiction, those contacts mugitve riseto the specific claims at issue,

Goodyear Dunlop Tires Operations, SA v. Broa®4 U.S. 915, 923-24 (2011).
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Alternatively,Rule 4(k)(2) of the Federal Rules of Civil Procedure providesifttag
claim arises under fedarlaw, if a summons has been served, irnde defendant iseyondthe
jurisdiction of any onatatés courts, theriederal courtsnay exercise jurisdictierwithout
regard to the forum’s longrm statute-so long as due processjuirements are meteefFed.

R. Civ. P. 4(k)(2)Mwani v. bin Ladend417 F.3d 1, 10 (D.C. Cir. 20p5For this purposehe
Court may assumhatthe defendant isutside the longrmjurisdiction of any onastates
courts unless the defendant “concede[s] to the jurisdictiamydtate” Mwani, 417 F.3d at 11.
And, althoughthe “forum” for purposes oRule 4(k)(2)is nota singlestatebut“the United
States as a wholeid., the constitutional inquiris “otherwise the saméSafra v. Palestinian
Auth, 82 F. Supp. 3d 37, 47 (D.D.C. 2015).

Here, Triple Up aguesonly for the exercis®f specificjurisdiction under the “transacting
business” prong of thBistrict's long-arm statute, D.C. Code § 13-423(a)(1), or, in the
alternative under Rule 4(k)(2). Dkt. 11 at 124-& nn.3 & 7. Although Youku disputes whether

the “transacting business” prong properly applies to these'faeeDkt. 7 at 21; Dkt. 12 at 7-9,

1 There is no question that the “transacting business” grbtige District’s longarm statute i
coextensive witlthe [D]ue [P]rocess [C]lauseFamily Fed’'n for World Peace v. Hyun Jin

Moon 129 A.3d 234, 242 (D.C. 2015t least as far as the amount and qualitgquired

contacts is concernedut there is a question whether that prapglies toactions “sounding in
tort” in the first place. Because other, narrower provisions in thedomgstatute speak
specifically to tort actionseeD.C. Code § 1323(a)(3)(4), and because Youku contends that
copynght infringement “sounds in tort,” Youku argues that the “transacting business” grong i
necessarily inapplicable her&eeDkt. 7 at 21 see also Alkanani v. Aegis Def. Servs., | 905

F. Supp. 2d 13, 27 (D.D.C. 2014) (declining to construe “transacting business” jurisdiction to
encompass tort actiomisatthe tort-specific provisions would otherwise disallow). As explained
below, the Courheednot address this issue—or any others that might preclude the application
of the “transacting businesptfong to these factsbecause the motion must ultimately be
resolved on due process grounds.



Youku does not dispute for purposes of Rule 4(k}{a8)threeof the claims against it arise under
federal lawor that it was properly serve&eeDkt. 12 at 7-16. Nor does Youkonceddo
personal jurisdiction in the courts afiy stat€ See id.

As a result, whether or not the D.C. loaign statute authorizes the exercise of personal
jurisdictionhere theCourt must still addregke constitutional questions. The logias
follows: If the D.C. longarm statute allows fqurisdiction, then, under the ordinary framework,
the Court must go on to consider whether the exercise of jurisdiction would satisfyodasspr
But if the D.C. longarm statute doasot apply, then Rule 4(k)(2) governs, and, because the non-
constitutional predicates to the use of 4(k)(2) are met, the Court must considee th®cess
inquiry regardless The constitutionabsuesin this case arthereforeunavoidable®

The Cout, accordinglywill addressasingle,dispositive question: Are Youku’s contacts
with the United Stateas a wholeonstitutionally sufficient to justify the exgse of specific

personal jurisdiction over it with respect to Triple Up’s asserted claifes®Mwani, 417 F.3d at

2 Youku arguably consented to jurisdiction in New York when it designated an agenvice se
of process thereseeDkt. 114 at 7, and accepted servieprocessthrough that agent in this
caseseeDkt. 10. Similar designations have historically beensiderectonsent to suit in New
York. See, e.gNeirbo Co. v. Bethlehem Shipbuilding Coi308 U.S. 165, 173, 175 (1939);
Bagdon vPhil. & Reading Coal & Iron Cq.111 N.E. 1075, 1076 (N.Y. 1916). aw recent
jurisprudential developments, however, have called that doctrine into questim®.g, Brown

v. Lockheed Martin Corp814 F.3d 619, 637—-41 (2d Cir. 2016). Nonethelesther party has
raised that issue heré\s a resultbecause Youku has “refuse[d] to identify any other [forum]
where suit is possible,” the Court “is entitled” to presume that jurisdiction is lsialean any
one state Mwani, 417 F.3d at 11.

3 To be sure, Triple Up’s two theories pose slightly different constitutionatignes oneasks
whether Youku’s contacts with the District are constitutionally sufficiengreds th@therasks

the same of Youku’s contacts with the United States as a whole. As explainedtbel@ourt
answers both questions in the negative. And, because the insufficiency of Youku’'s U.S$s contac
necessarily implies that its D.C. contacts are also icgert, the Courtvill addressts analysis

to Youku’'s U.S. contacts nationwide.



11. Becausdhe Court finds that they are not, personal jurisdiction is unavailable under either of
Triple Up’s theories.
A. Due Process Requirementsfor Specific Jurisdiction Under Rule 4(k)(2)

To establish specific jurisdiction over Youku under Rule 4(k)(2) and the Due Process
Clause, Triple Up must demonstrate that Youku “has sufficient contatitshei United States as
a whole] Mwani, 417 F.3d at 11, “such that [it] should reasonably [have] anticipate[d] being
haled into courfhere]” World-Wide Volkswagen Corp. v. WoodsdA4 U.S. 286, 297 (1980).
These contacts need not be physical, but they must demonstrate that Youku hagfidlyrpos
directed” its activities at residents of the foruBorger King 471 U.S. at 472 (quotirigeeton v.
Hustler Magazine, In¢c465 U.S. 770, 774 (1984)), or that Youku has “purposefully avail[ed]
itself of the privilege of conducting activities withtimne [United States], thus invoking the
benefits and protections of itsAta,” Hanson v. Denckla357 U.S. 235, 253 (19%8In addition,
because Triple Up relies exclusively on a theory of specific jurisdictemikt. 11 at 14 n.3, its
causs of actionagainst Youku must “aris[e] out of or relgt®” Youku’s United States
contactsDaimler AG v. Baumagrl34 S. Ct. 746, 754 (2014) (quotiHglicopteros Nacionales
de Colombia, S.A. v. Halt66 U.S. 408, 414 n.8 (1984)

This case requirethe evaluatiorof Youku’s contacts with the United States in the
corntext of the internetAlthough such questions have become increasingly comftien
relationship between a defendantnline activity and its amenability to suit in a foreign

jurisdiction often remains Htlefined.” Revision Military, Inc. v. Balboa Mfg. GdNo. 5:11€V-

4 “General jurisdiction,” in contrast, is available against Youku only in the fovbare it is
“essentially at home ,Goodyeay 564 U.S. at 919. Triple Up does not argue for general
jurisdiction here. Dkt. 11 at 14 n.3.



149, 2011 WL 3875624, at *6 (D. Vt. Aug. 31, 20Mgcated in part on other grounds B0
F.3d 524 (Fed. Cir. 2012). The Supreme Courtyeato offerguidancen this areasee, e.qg.
Walden v. Fiore134 S. Ct. 1115, 1125 n.9 (2014) (noting tatidendid not present the
guestions “whether and how a defendant’s virtual ‘presence’ and conduct gamslatontacts’
with a particular Stateand “leav[ing] questions about virtual contacts for arottay’), and the
existing guidance from the D.C. Circuit is limiteggeGorman v. Ameritrade Holding Corp.
293 F.3d 506, 510-12 (D.C. Cir. 200&TE, 199 F.3d at 1350. A number of principles have
nonethelesemerged.

First, it is clearthatthe “mere accessibili of the defendants’ websites” in the forum
cannot by itself “establish[] the necessary ‘minimum contacGTE 199 F.3d at 135&1A
Charles Alan Wright & Arthur R. Milleri-ederal Practice and Procedu&1073 & n.40 (4th
ed. updated Apr. 2016)n a leadingnternetera caseiGTE New Media Servicésc. v.
BellSouth Corp.199 F.3d 1343 (D.C. Cir. 2000), the D.C. Circuit observed that due process
limitations on personal jurisdicticere meanto “allow[] potental defendants to structure their
primary conduct with some minimum assurance as to where that conduct will bndtwénder
them liable to suit.”ld. at 1350 (quotingVorld-Wide Volkswagem44 U.Sat297). But, if
websites necessarily expose tha@perators to suit in any jurisdiction where they are accessed,
the courtreasoned‘personal jurisdiction in [ijnternatlated casewould almost always be
found inanyforum,” and this constitutional assurance would be “Jdet] . . . out of practical
existence.”ld. (emphasis added). Thus, B&Edefendarg’ “Yellow Pages” phone directory
websitss—without more—could not justify the exercisespkcificpersonal jurisdiction over

them. Id. at 1346, 1350.
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This CourtrecentlyconstruedsTEto requirethe dismissal o&nintellectual propertguit
between twaonresidents. Iklayes v. FM Broadcast Station WETT (FM30 F. Supp. 2d 145
(D.D.C. 2013), a Maryland plaintiff alleged thas trademarks had bearfringed by a West
Virginia companys internet radio station, which was accessible in the District via the
defendant’s websiteld. at 147. Personal jurisdiction waksent, however, because the plaintiff
failed to show “that the defendants purposefully availed themselves of thets@iolumbia
any more than they availed themselves of every other jurisdiction in which gesitevwas
accessible.”ld. at 15152 (citingGTE, 199 F.3d at 134%0);see also, e.gSinclair v.
TubeSockTed»96 F. Supp. 2d 128, 133 (D.D.C. 200@smissing defamation lawsuit
between two nonresidents because posting allegedly defamatory statembatstariet “is
insufficient to establish personal jurisdiction,” even if those statementd&aownloaded and
viewed in the District of Columbia”)Kline v. Williams No. 05¢v-1102 (HHK), 2006 WL
758459, at *5 (D.D.C. Mar. 23, 200@Jismissing copyright lawsuit against nesidents where
allegedly infringing images had been disseminated on the internet).

Of course, none dhis is to say thaa nonresient’s purelyonline activities never give
rise to personal jurisdiction. Courts commonly find internet-based personalgtioisdn at

leasttwo situations.First, personal jurisdiction may exist wheresidents use [ajebsite to

engage irelectronictransactions with the [defendant]’—that is, where the website functions as

the defendant’s storefront in the foru@orman 293 F.3dat 512-13° GTE, 199 F.3d at 1348

> Gormanconcernedjeneralpersonal jurisdiction, and to that extent, may have been abrogated

by recent Supreme Court cases narrowing general jurisdiction’s sBepPaimler, 134 S. Ct.
at 761;Goodyear 564 U.Sat919. ButGormaris reasoning remains valid as appliegpecific
jurisdiction, so long as that the cause of action “arises out of” District residieternet
transactions with the defendant.
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4A Wright & Miller, supra 8 1073 & nn.42 & 51see also, e.gDoe | v. Stte of Israe] 400 F.
Supp. 2d 86, 121 (D.D.C. 2005). Second, jurisdiction may attach under the “ef$#disst
articulated inCalder v. JonesA65 U.S. 783 (1984), which looks to whether “the defendant’s
conduct is aimed at or has an effect in the forum st&d.E, 199 F.3d at 1349 (quoting
Panavision Int'l L.P. v. Toeppet41 F.3d 1316, 1321 (9th Cir. 199&ge alspe.g, Wash.
Shoe Co. v. A-Z Sporting Goods k04 F.3d 668, 673—79 (9th Cir. 20128 Wright &
Miller, supra 8 1073 & nn.60-68.

Against this backdroplriple Up’s taskis to distinguish thiase fronGTE, Hayes and
the like,where the only casgpecific connection between the defendant andottuen wasthe
accessibility of a websiteHere, Triple Updentifies what it sees as three distinguishing factors:
(1) Youku’s “‘geddlocking” technology; (2) the third-party, Englimguage video
advertisements for American products that sometimes precede videos on Youkuie amibsi
that are geographically targetehd (3) the purportétnteractivity” of Youku’s website.See
Dkt. 11 at 17-20.Triple Up also points t@ertainnoninternetbasedcontacts between Youku
and the United Statemcluding (4) the fact that Youku stock has been traded on the New York
Stock Exchange, and (5) Youkwentractual agreementdgth American advertising, software,
andentertainmentirms. Id. at22-24. Finally, the Court notes thaiple Up has waived any
argument undethe Calder“effects test’by failing to include one in its brieGee generallyDkt.
11, and that, in any event, Triple Up has failed to identify any significant efifette United
States of the alleged acts of infringemedttimately, none ofTriple Up’s argumentss availing.

1. Geoblocking

Triple Up’smostnovel argument concerns Youku’s “geoblocking” capabilities. Dkt. 11

at 17-20. Itis undisputed that Youku has the technology to block videos on its website from
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being viewed in certain geographic locations, and Youku contends émadldys this

technology for the subset of videos uploaded to its websitis dwyn employeesDkt. 7-1 at 2,

4 (Tang Decl. 1¥-8, 20). Although the parties dispute whether the videos at issue here are of a
kind that Youku would normally geoblock as atteaofits internal policy,compare idat 4

(Tang Decl. ML9)with Dkt. 11-2 at 13-14 (Zhang Decl. | $)ere is little question thain

principle, Youku could geoblocll its videosfrom being displayed ithe United Statedad it

the resources and inclination to do so. Thus, Triple Up reasons, because Youku failed to take
affirmative steps to prevent the videos from being displayed in the United, 8tatast have
“purposefully transmitted specific broadcasts” to thetéthiStates “with full knowledge that

they would be viewed” there. Dkt. 11 at 19.

The Court, howevers unpersuadethat the possibility of gedlocking” warrants a
different result here than BTE To hold otherwise woulshvite a sea change in the laf
internet personal jurisdiction. Although not framed as such in the briefs, Triple Upiaise
contendghatGTErestson what is nova false factual premiseBecause geoblocking
technology existsTriple Upsays, it is no longeithe casehatmaking a website accessibitethe
United Statess “an unavoidable side-effect of modern internet technoldgg¢' |, 400 F. Supp.
2d at 121, or thdtasing personal jurisdiction on website accessibility would “almost always”
expose the defendant to suit “in any forum in the coun@y,E, 199 F.3d at 1350SeeDkt. 11
at 19. To be sure, the propositithiata website’saffirmative geoblockingefforts should weigh
againstthe exercis®f personal jurisdictioms unobjectionable. But Triple Up’s proposed rule—
which equates failure to geoblockwith purposeful availment—wouleffectively mandate
geoblockingior anywebsiteoperator wishing to avoid suit the United StatesTo say the least,

sucha rulewould carrysignificantpolicy implicaionsreachingoeyond the scope of this lawsuit,
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see generallyfracie E. WandellGeolocation and Jurisdiction: From Purposeful Availment to
Avoidance and Targeting on the Intern&8J. TECH. L. & PoL’y 275, 297-304 (2011)
(discussing potential obstacliexinga mandatory geoblocking regippand, indeed, coulldmit
U.S. residentsaccess to what is appropriately called\terld Wide Web. Perhapsin the
future, geoblockingwill becomesufficiently widespreadhat a failure to use it wilbe considered
“purposeful” and assigngdrisdictional significance But Triple Up provides no factubhsis

for the Court to concludghat this is the case ngwand in any event, this Court is not the
appropriate venumr reconsideringsTE in light of technologicahdvances.

Even gartfrom these difficultiesTriple Up’sarguments at oddswith existing personal
jurisdiction principles.The operative test, after all, is whether the defendant has committed
“someact’ by which it “purposefullyavails itself of the privilege of conducting activities within
the forum.” J. Mcintyre Machinery, Ltd. v. Nicastr664 U.S. 873, 880 (2011) (plurality
opinion) Emphasisadded) (quotindgdanson 357 U.Sat253). The Court is waware of any
authority sggesting that &ailure to actmight constitute purposeful availmento the contrary,
if personal jurisdiction attached whenever the defendant failed to take avatkgid® keepits
productsfrom reaching théorum, the Supreme Court’s “stream of gaerce” cases would look
quitedifferent. In J. Mcintyre Machinery, Ltde. Nicastrg for example, th@ritish defendant
manufacturer could hawatempted t&keepits goods out oNew Jersey-even though it knew its
distributor was targeting “the United States as a wheléft had instructedhat its goodsiot be
soldin that state See idat 878—79. In fact, the Chief Justice raised just sugfpathetical at

oral argument, wére he asked:

14



What if [the defendant] said, [*"We want to sell our goods in the United States,] but
we don’t like New Jersey, so don’t sell our products in New Jersey[,”] and the Ohio
[distributor] nonetheless does so? Can you get-theam you hale themta court

in New Jersey?. . He is not entering the stream of commerce in the United States.
He’s entering a stream of commerce thetioursaroundNew Jersey.

Transcript of Oral Argument at 287,J. Mcintyre Machinery, Ltd. v. Nicastr664 U.S. 873
(2011) (No. 09-1343) (emphasis added). But the Court ultimately held that New Jefs®y ha
personal jurisdiction over the defendaMigastrq 564 U.S. at 88 hotwithstanding that it failed
to take steps tédetour around” the forum. Triple Up'argumenhere—which, asYouku notes,
would “replace the purposeful availment standard with a requirement of purpesafidnce’
Dkt. 12 at 16—is difficult to square withhis result

2. Third-Party Advertisements

As further evidence of Youku’s contacts with theited StatesTriple Up points to the
fact thatYouku generates revenumy allowing thirdparties to sometimes displ&nglish
languageadsfor American products before some of Youku’s videnxl that these ads are
allegedly selected based in pan the viewer’'s geographicdation Dkt. 11 at 17-18. It
appears that Youku does not prepare these advertisements itself, but rathetscaittn region-
specific advertising groups, including groups in the United States, who then dragwigitors
to Youku's websites see ads targkfer their part of the world. Dkt. 11-4 at 13 (Youku’s Form
20-F filed with the SEC for fiscal year 2014). These third-party ads, Tripleysrepresent
“purposeful transmissidg] of advertisements to D.C. residehtshich it saysconstitute
purposeful availment of D.C. laws. Dkt. 11 at 17-18.

The Court need not decide whether Youku’s hosting of Entdispaage ads for

American audiences rises to the level of purposeful availment, however, b&dalesé&p’s
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lawsut does notaris[e] out ofor relatg] to” thosethird-partyadvertisementsas specific
jurisdiction requires.SeeDaimler, 134 S. Ctat 754 (quotingHelicopteros 466 U.S. at 414 n.8).
The first step in the Court’s relatedness analysis is to decide on the propardtahe
Supreme Court has yet to pass on this igSi@onnor v. Sandy Lane Hotel Cd96 F.3d 312,
318 (3d Cir. 2007), and it remains an opensgjoa in this Circuitcf. Alkananj 976 F. Supp. 2d
at 27 (noting the divergence of views among other circultk)netheless, “[tlhree approaches
predominate.”O’Connor, 496 F.3d at 318At the most restrictive end of the spectruourts
require the defendant’s contatbshave benthe “proximate cause>or at least something
similar to the proximate causeof the plaintiff's alleged injury.ld. at 318-19see, e.g.
Beydoun v. WataniyBestsHolding, Q.S.G.768 F.3d 499, 508 (6th Cir. 20149;Connor, 496
F.3d at 323Canbridge LiteraryProps., Ltd. v. W. Goebel Porzellanfabrik G.m.b.H. & Co, Kg.
295 F.3d 59, 65 (1st Cir. 2002Dther courts are satisfied if the contacts are merely a6but
cause” of the injury.O’Connor, 496 F.3d at 31%ee,e.g, Shute v. CarnivaCruise Lines897
F.2d 377, 385-86 (9th Cir. 1999)And a third category of courts, including, notably, the D.C.
Court of Appeals, require only“discernable relationship” between the contacts and the
plaintiff's cause of actionO’Connor, 496 F.3d at 319-28ee, e.g.Shoppers Food Warehouse

v. Moreng 746 A.2d 320, 334-35 (D.C. 2000) (en baht)nlike the other testshe

® The Supreme Court revers8tute v. Carnival Cruise Lin@s other grounds, 499 U.S. 585
(1991), but the Ninth Circuit held that its “but for test” was unaffed@adlard v. Savaget5
F.3d 1495, 1500 (9th Cir. 1995).

" It is unclear whetheBhopperseld that “discernable relationship” is the appropriate standard

for the nexus requirement under the D.C. long-arm statute, the Due Process Clause,3gdoth.

746 A.2d at 335 (holding that the nexus requirement in the long-arm statute should be interpreted
“in the same way” as the Supreme Court’s due process nexus requirement, drat thay s
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“discernable relationship” test does “nat. require a causal connection between the defendant’s
[activities] and the plaintiffs’ lawsuit."Shoppers746 A.2dat 335 (quotingrhomason v. Chem.
Bank 661 A.2d 595, 603 (Conn. 1995)nstead “courts that follow this approach consider the
totality of the circumstances®’Connor, 496 F.3d at 32Cc{ting Shoppers746 A.2d at 336),
and from that attempt tafer whether the exercise of jurisdiction in the forum was “reasonably
foreseeable,Shoppers746 A.2d at 336.

For present purposeis is sufficient to hold that the “discernable relationship” tegbis
the applicable standardather “the plaintiff [must] show some sort of causal relationship
between a defendant’s U.S. contacts and the episailstih Estate of Klieman v. Palestinian
Auth, 82 F. Supp. 3d 237, 247 (D.D.C. 2015). Two consideratidosn the Court’s
conclusion. First, by “vary[ing] the scope of the relatedness requirement according to the
‘quantity and quality’ of the defendant’s contacthg discernable relationship test blurs the
distinction between specific and general jurisdicti@iConnor, 496 F.3d at 321 (quoting
William M. Richman,Review Essay: A Sliding Scale to Supplement the Distinction Between
General and Spefic Jurisdiction 72 Cal. L. Rev. 1328, 1345 (1984) (book reviewlhe D.C.
Court of Appeals irshoppersfor exampleheld that the “discernable relationship” requirement
should be relaxed in light ¢fie defendant’s “extensive and repeatedlim contactsdespite
agreeing thathose contacts had “no inherent relationship” to the plaintiff's cause of action. 746
A.2d at 336. Fie Supreme Court has made clémweverthat general and specific jurisdiction

are “aralytically distinct categoriegiot two points on a sliding scdl€)’Connor, 496 F.3d at

the “discernable relationship” test). In any event, because the Court'sropims only on the
application of the Due Process Clause, the D.C. court’s opinion is not controlling.
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321 (citing Helicopteros 466 U.S. at 414-16), atldatgaphas only widenedsgeneral
jurisdictionhas assumed ancreasingly “reduced role,Daimler, 134 S. Ct. at 755 (quoting
Goodyear 565 U.S. at 925)Second although the discernable relationship test has the benefit of
“flexibl[ility],” Shoppers746 A.2d at 335, its “freewheeling totality-the-circumstances”
approach deprives litigants of the type of adequate notice that due processréjponnor,

496 F.3d at 321-22. As noted abdi{ghe Due Process Clause exists, in part, to give ‘a degree
of predictability to the legal system that allows potential defendants to structuneritmary
conduct with some minimum assurance as to where that conduct will and will not resrder t
liable to suit.”” GTE, 199 F.3d at 1350 (quotingorld-Wide Volkswagem44 U.S. at 297). He
discernable relationship tedtfies this predictability antteplaces structured analysis” with
“[ulnbounded judicial intuitiorf. O’Connor, 496 F.3d at 322As a esult, the Court concludes
that Supreme Court precedent precludes the application of the “discernable ta|aititass.

With the discernable relationship test off the table, it is cleavibaku’s thirdparty
advertisements fail even the permissive “but for”.t&iple Up does not appear to argue
otherwise.SeeDkt. 11 at 15-16 (relying only on the discernable relationship tdsgt20-24
(not mentioning any type of causation). Indebdye is no evidence that the presence of any ads
for American products played any role in making the allegedly infringing videos viewable on
Youku's websites from within the United States. As Youku notes, even if Youku’'s websites
featured only Chinese-language ads for Chinese products aimed at Chinese censuihers
they featureaho advertisements at-alTriple Up’s “allegations would remain the same.” DKkt.

12 at 13. The existence of geographicédisgeted advertisementstisereforecausally
independent of the alleged availability of the films at isstieus on these facts-where the

advertisements bear no causal relationshtpe@laintiff's cause of actierthe Court concludes
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thatsellinginternetad space to regional agencies who then license that space to local businesses
does not automatically subjebie website to the jurisdiction of every forum in whicls
accessiblé.

3. “Interactivity”

Triple Up’s third argument, which concerns “interactivitgéeDkt. 11 at 19-20is even
further from the mark Although some courts haused a website’s “interactivity” as a kind of
“‘jurisprudential heuristicfor internet personal jurisdictiodA Wright & Miller, supra 8 1073
(discussinZippo Mfg. Co. v. Zippo Dot Com, In®52 F. Supp. 1119 (W.[Pa 1997)), the
D.C. Circuit has defined the inquiny a narrowesense.In this Circuit, a website’s
“interactivity” is generally relevario the constitutionaksueonly insofar as itllustrates
whether the website allows its operator “to engage intmeal transactions with District of
Columbia residents.'See Gorman293 F.3d at 51&iting Zippo, 952 F. Supp. at 1124 oe |,

400 F. Supp. 2d at 121. Here, Youku’s only alleged “transactions” with United States residents
are its “Youku VIP” subscriptions (assuming, as is likely the case, thatsastmadJ.S.
residentssubscribe). But Triple Up does not raise this as an argument for the assertion of
specific personal jurisdictioseeDkt. 11 at 19-20, perhaps because the Youku VIP program is
unrelated to the claims at issumstead, Triple Upraphasizeshat the websites “permit[] users

to create personal user accounis,’at 19—but this hardly evinces any “interactivity” at all, let

alone a degree of interactivity that would allow Youku to engage irtirealinternet

8 Although not cited by Triple Up, the Ninth Circuit has held that, in the limited contéxé of
Calder*“effects test,” selling internet ad space to tkpattiesin the forum is evidence of
“express aiming.”SeeMauvrix Photo, Inc. v. Brand Techs., In647 F.3d 1218, 1230 (9th Cir.
2011). As discussed below, TiegJp has not raised an effe¢est argument, nor could one
likely succeed on these factSeeinfra Part 111.A.6.
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transactions. Although the feature of Youku’s websites that allows users to “uplead’™vinay
be interactive in some senseg idat 19, neither party has argued that this feature is in any way
relevant to the specific jurisdiction inquiry. Anuketother“interactive” featureghat Triple Up
touts—namely, that Youku’s websitggermit[] users ta .. search for [and access{leo
content”—render Youku’s websites “no more ‘interactive’ than any basic website,” atainter
“not the virtual equivalent of being predgen the District of Columbia."Doe |, 400 F. Supp. 2d
at 121. Thioverstatedinteractivity” does not support the exercise of personal jurisdiction.

4. Listing on the New York Stock Exchange

Turning to Youku’s nonnternet contacts with the United Stat€sple Up observes that
Youku has been listed on the New York Stock Exchange and has been subject to reporting
obligations under U.S. securities law, and argues that these contacts support afinding
jurisdiction Dkt. 11 at 23.But the claims at iage have no “discernable relationship&atisal or
otherwise—to Youku'’s stock listings, and therefore do not “arise from or relate ta@otizct
with the United Statesln addition, “the prevailing caselaw accords foreign corporations
substantial latitudéo list their securities on New Yotkased stock exchanges and to take the
steps necessary to facilitate those listings (such as making SEC filingesaguaating a
depository for their shares) without thereby subjecting themselves to Néwuyisdiction for
unrelated occurrencesWiwa v. Royal Dutch Petroleum C@26 F.3d 88, 97 (2d Cir. 2000).
These contacts do not further Triple Up’s casther

5. Contracts with U.S. Companies

Triple Upalsopoints to Youku’s variousontracts withAmerican firms including
“third-party advertising agencies,” a “U.S. software compamgployedto help Youkucombat

copyright infringement, and “U.S. entertainment compdreagployed“to produce original
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content”for Youku. Dkt. 11 at 22—-24. Buhese contactagainfail the relatedness requirement.
“Courts have appropriately concluded that an injury sounding in tort"—such as copyright
infringement—does not ‘arise from’ a contract for services for the purpose of specifi
jurisdiction.” Alkananj 976 F. Supp. 2dt27 (collecting cases). That rule applies with
particular force here, where the contracts are unrelated in any meaningfubsénpke Up’s
copyright infringement claims.

6. EffectsintentionallyDirected atthe United States

Finally, the Couracknowledges théeffects test” ofCalder v. Jones465 U.S. 783
(1984). Calderupheld the exercise of personal jurisdiction over nonresident defendants on the
grounds that their “intentional . actions were expressly aimed at [the forum],” which was
where “the brunt of the harm” was feld. at 789. It now stands for the principle that the
“effects” of a norforum actor’s intentional conduct can, in some circumstances, “create[] the
necessary contacts with the forunwWalden 134 S. Ct. at 1123.

TheNinth Circuit has takethe leadingole in adapting the effects testitbernet
copyright infringement actions, holding that “personal jurisdiction can be based(lipon:
intentional actions (2) expressly aimed at the forum state (3) causingtharmunt of which is
suffered—and which the defendant knows is likely to be suffered—in the forum state.”
Panavision Int’'l L.P, 141 F.3d at 1321. kome ofits broaderapplicationsof the doctrine, the
Ninth Circuit has held that willful copyright infringementabvays“expressly aimed” at “the

place where the copyright is hel¥WWash. Shoe Co704 F.3cat 678, andhat a celebrity gossip

° But cf. Walden134 S. Ct. at 1124 (reversing the Ninth Circuit’s application of the effects test
on the grounds that the Ninth Circuit improperly “shift[ed] the analytical focus fthe
defendant’s] contacts with the forum to his @mt$ with [the plaintiffs]”).
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website was “expressly aimed” at Calif@ibecause it “continuously and deliberately exploited”
its California user bas@&javrix, 647 F.3d at 1229-30. The D.C. Circuit has also recognized the
effects test in the internet contex@ee GTE199 F.3d at 1349 (citinganavision Int’l L.P, 141
F.3d at 1321)Kline, 2006 WL 758459, at *5 (applyin@alderto internet copyright action). It
thus remains plausible that a foreign copyright infringer could be subject to ggusiaiction
solely by virtue of its conduct’s internet “effects” in the tedi States.

The Court has no occasiondaddresshat issuéhere however, because Triple Upises
no effectstest argumenseeDkt. 11, and has now waived its chance to dsse,City of
Waukesha v. ER/A20 F.3d 228, 250 n.22 (D.C. Cir. 2003) (arguments not deveiloee:fs
are waived).Nor is it likely that such an argument could succeed. To the contra\difficult
to imaginehow Youku'’s posting of the videos could be said to have teegnessly aimed” at
the United State®r howit “caused harm” there. After all, Youku’s websites are written entirely
in Mandarin Chinese. Dkt. Z-at 2 (Tang Decl. §). The three films are Taiwanese in origin,
Dkt. 11-1at 1 (Hsu Decl. ®); appear with Mandarin captiorsgeDkt. 112 at 4-5, 7-8, 11
(Zhang Decl. 1%(f) & (9), 6(f) & (9), 7(f) & (g); and, presumably, atlkemselvesn
Mandarin® The allegedtopyright holder has no apparent connection to the United S&ees.
Dkt. 1 at 4 (Compl. § 15); Dkt. Z-at 6 (Tang Decl. 6); Dkt. 11-1 at 2 (Hsu Decl. 1 12). And,
far from evidence thatouku’s display of thdilms “achieved a substaal [United States]

viewer baséthat is“an integral component oit§] business modelMavrix, 647 F.3d at 1230,

10 Although the record does not expressly state that the films are in Mandarin Upripteplies
that they are. For example, Triple Up characterizes Youku as “taking corahaglvantage of
the Chinese-languagstreaming vieéo broadcast market in the United States,” Dkt. 11 at 6
(emphasis added), but specifically distinguishes the ads on Youku’s websiEegastH
language video advertisement[s]d. at 13, 18, 22, 2demphasis added).
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there is no allegation thanyoneother than Triple Up’s attorneygewedthe three films from
within the United States at allhus,even if aCalder“effects test” argument were properly
before the Court, it would likely prove unavailing.
* * *

As a resultTriple Up has failed to shmthatYouku has sufficient “minimum contacts”
to warrant the exercise of specific personal jurisdiction with respect teings at issue.
B. Jurisdictional Discovery

The CourtalsodeniesTriple Up’srequesfor additionaljurisdictional discovery. It isof
course, true that “if a party demonstrates that it can supplement its jurisalietiegations
through discovery, then jurisdictional discovery is justifie®TE, 199 F.3d at 1351. The party,
however, must have at least a good faith belief thath discovery will enable it to show that
the court has personal jurisdiction over the defendant” and that belief must be more than
“conjecture or speculation.FC Inv. Grp. LC v. IFX Mkts., Ltd529 F.3d 1087, 1093-94 (D.C.
Cir. 2008). Here, Triple Ugfails tomake such a demonstration

Specifically, Triple Up seeks evidence related to (1) “the nature and extéauku’s
streamingoroadcasts and advertisement{&) “revenues associated therewit{8) “Youku’s
geocodingand geblockingcapabilities policies, and activities (4) “membership and revenues
from the “Youku VIP’ service” in the United States; (5) “Youku’s computer servetsta web-
site relatedhctivities” in the United States6] Youku’s “‘dealings with U.S. advertising
agencies, eettainment content producers, and software companies; pfidy@stmentrelated
adivities in the [United States]py which Triple Up presumably means Youku’s dimae

presencen the New York Stock Exchange. Dkt. 11 at 25.
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Most of these requests aretraimed at information relevant wdhether specific personal
jurisdiction existgn this case.As to the first two requests, the Court has already determined that
third-party advertisements on Youku’s website are not sufficiently related t@ THpbk @uses
of action to serve as a hook &pecificjurisdiction. See supr#art 1ll.A.2. That conclusion
stands regardless of the “number and nature of advertisements transmittedJndedeStates
or “how much revenue” those advertisements genétalkt. 11 at 25-26. As to the third
request concerningeoblocking, the Court has already held that failure to geoblock does not rise
to the level of purposeful availment, and that Youku’s internal policies on this point are
immaterial. See supr#art 11l.A.1. As to thefourthrequest aimed at th&ouku VIP” service,

Triple Up has noargued that the service could estab$ipbcificjurisdictionhere and the Court

does not see how it reasonably could do so, given that this case does not arise from Youku VIP
contracts, servicg or content.See suprdart 111.A.3. As toTriple Up’s sixth request

concerning Youku’sdealings” with U.S. firmsthe Court fails to seleow these dealings have

any causal nexus with the claims at issBeesupraPartlll.A.5. And, as to the seventh request
regardingYouku’s listing on the New York Stock Exchange, the Court has already deemed that
fact jurisdictionallyinsignificant. See supr#art I1l.A4.

The one requeshatwarrants discussion &iple Up sfift h request fodiscovery into

whether Youku operates any ses/er maintains its websgdrom the United States. Youku's

11 As explained above, if Youku posted the allegedly infringing works as part of ertashc
effort to attract U.S. viewers, evidence of that fact might conceivably ben¢levan effects

test theory.See suprdPart 111.LA.6. But Triple Up has not presented that argument here.
Moreover, jurisdictional discovery is not the occasion for “an unwarranted fishpegligion,”
Williams v. Romarm, SA56 F.3d 777, 786 (D.C. Cir. 2014), and Triple Up has presented no
good-faith basis to believe that such ewvicke exists.
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representative has declared that “Youku’s computer servepsiacgally located, and its
websites ar@rincipally created and maiained, in the [People’s Republic of China],” and that
“Youku does not have any computer servers located, nor does it create or maintaiosites,
from theDistrict of Columbia’ Dkt. 7-1 at 4 (Tang Decl. { 18&mphass added). Triple Up is
thuscorrectthat this declaratioleaves open the possibility that Youku operates its websites
from elsewheran the United States. Dkt. 11 at 26. And, given the Court’s analysis above, if
Youku maintains a server or operate its webditaa within the Unied States, and if those
activities are causally related to tieailability of Youku’s website in the United States, that fact
could be jurisdictionally relevant.

Nonetheless, the Court concludkat Triple Ups request for thigliscovery is merely
conjecural. Youku did not specifically declare that it had no servers in the United, aitiés
did declare that it has no “officers or employees” hddkt. 7-1 at 3 (Tang Decl. 9). Although
not literally impossible, it would be surprising say théeast,if Youku operated its website
from the United States in a jurisdictionally relevant way without maintaining anogegs
thereand without any public record of its U.S.-basetlvities And Triple Up hasdentifiedno
reason to betve that such a server exist& plaintiff “is not entitled to jurisdictional discovery
just because [it] hopes that it might turn something uiayes 930 F. Supp. 2d at 152. The

request for jurisdictional discovery, accordingly, is denied.
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CONCLUSION
The Court will grantYouku’s motion to dismisthe complaintfor lack of personal
jurisdiction, Dkt. 7at 13-23,and will accordingly dismiss the actioAs a result,lte Court lacks
personajurisdiction torule on Youku’s motion to dismiss the complaint for failure to state a
claim, Dkt. 7 at 23—-31, and will deny that aspect of the motion as moot.

A separate ordassues concurrently with this opinion.

/s/Randolph D. Moss
RANDOLPH D. MOSS
United States District Judge

Date: Januarg4, 2017
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