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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

WILLIAM H. SMALLWOOD , JR.

Plaintiff,
V. Civil Action No.16-161(RBW)

SALLY Q. YATES, Acting Attorney
Generabf theUnited States

and
MICHAEL YOUNG, Acting Secretary
of the UnitedStates Department of
Agriculture,

Defendants.

MEMORANDUM OPINION

The plaintiff, William H. Smallwood, Jt.filed his Class Action Complaint
(“Compl.”) against Loretta E. Lynclihe formerAttorney General of the United States, and
Tom Vilsack,the formerSecretary of the United States Department of Agriculture
(“USDA"), seeling declaratoryand equitableelief under Section 706 of the Administrative
Procedure Act (“APA”), 5 U.S.C. 8 706 (2012), based@ettlement agreement between a
class of Native American farmers and the USDA that was approved by anotheemoémb
this Court, seCompl.{11-5, 70-78see alsdrder on Plaintiffs’ Motion for Final Approval
of Settlement, Motion for Approval of Class Representative Service Awards, aruhNtot

an Award of Attorneys’ Fees and Expengésepseagle v. Vilsa¢giNo. 99-3119 (D.D.C.

! Pursuant to Federal Rule of Civil Procedure 25%d)ly Q. Yatesand Michael Youndpavebeen automatically
substituted as th@efendargin this matter
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Apr. 28, 2011Y Currently beforeghe Murt isthedefendants’ Méon to Dismiss (“Defs.’
Mot.”) and the Plaintiff’'s Motion for Class Certification and Appointment of €@sunsel
(“Pl.’s Class CertMot.”). Uponcarefulconsideration of thparties submissions the Court
concludes that it mugfrantthe defendants’ motion to dismiss and thus deny the plaintiff's

motion as moot.

. BACKGROUND
A. The Original K eepseagle Settlement Agreement
On November 24, 1999, a class of Native American ranchers and farmerscfded a
actionlawsuit against the USDA, allegirignlawful and invidious discrimination . . . in the
[USDA'’s] administration of the farm loan program.” Compl. § Jddge Emmet G. Swian of
this Court certified thease as a class action pursuant to Fededalof Civil Procedure

23(b)(2). SeeKeepseagle v. VenemarNo. Civ.A.9903119EGS1712, 2001 WL 34676944, at

*1 (D.D.C. Dec. 12, 2001). The plaintiff, “a member of the Choctaw Nation of Oklahdsre,”
member of th&Keepseaglelass Compl.{ 10.
In 2011, the parties idkeepseagleeached a classide settlement agreement, which

Judge Sullivan approveadter holding a fairness hearin§eeOrder,Keepseagle v. VilsackNo.

99-3119 (D.D.C. Apr. 28, 201 1yrantingfinal approval othe SettlementAgreemat); Compl.

2The Court takes judicial notice of the recorKipepseagle v. VilsagiNo. 993119. SeeGomez v. Wilson477
F.2d 411, 416 n.28 (D.C. Cir. 1973) (recognizing the “authority to jgitlimotice the record in other litigation”
before the same court).

3 In addition to thdilings alreadyidentified, the Court considered the following submissions in reaching its
decision: (1xhedefendantsMemorandum in Support of Motion to Dismis®efs! Mem.”); (2) the gaintiff’s
Responsén Opposition tdDefendars’ Motion to Dismiss ‘(Pl.’s Oppn”); (3) the defendanitfRkeply in Support of
Motion to Dismiss (Defs! Reply’); (4) the Memorandum iupport of Plaintiff's Motion for Class Certification
and Appointment of Class Counsel (“Pl.’s Class Cert. Mem.))th® Defendants’ Opposition to Plaintiff's Motion
for Class Certification and Appointment of Class Counsel (“Defas€Cert. Opp’'n”); and (6) the Plaintiff’'s Reply
in Support of Motion for Class Certification and Appointment of ClassnSel (“Pl.’s Clas Cert. Reply”).

4Tom Vilsack, current secretary of the USDuwas automatically substituted as the defendaKeimpseagle See
Fed. R. Civ. P. 25(d).



1 35. The SettlementAgreement “provided for a Total Compensation Fund of $680,000,000
drawn from the Judgment Fund, 31 U.S.C. § 1304 [(2012)].” Cdh#). Class members could
choose between two claim tradksrequest a settlement award: “Track A Claimant[s] w[ere]
eligible to receive a maximum payment of $50,000, and [ ] Track B Claimantgs¢)dligible

to receive a [maximum] payment of . . . $250,00@. § 23. The plaintiff “received an award
under the . . . Settlement Agreeménid.  10.

The SettlementAgreementlso contained ay presprovision, which providdthat “the
Claims Administrator shall direct any leftover funds to the Cy Pres Fund. Ciassel may
then designate Cy Pres Beneficiaries to receive equal stidhes@y Pres Fund.ld. 1 29. The
Settlement Agreement defined@y Pres Beneficiary” as “any neprofit organization, other
than a law firm, legal services entity, or educational institution, that has pdcglieultural,
business assistance, or advocacy services to Native American farmers b&®iemmdlthe
Execution Date [of the&tlement Ayreement].”Id.

“As a condition of settlement, class counsel and USDA agreed thaedpseaglelass
members had to move for dismissal of the case with prejudice to be effective on . .e the dat
which the court entered an order providing final approtéhe Settlement greement,id. § 26,
which occurred on April 28, 2011, id.  35. The class members had 180 daysheodate
upon which an ordgsroviding final approval of the &tlement became neappealableto
submit their claimsid. 1 26, which occurred on June 27, 20EeFed. R. App. P. 4(1)(B)(iii)
(stating that a notice of appeal “may be filed by any party wit@id&ys after entry of
the . . . order appealed from if one of the parties i®.United States officer or employee sued

in an official capacity”); see al¥¢eepseagle v. Vilsa¢iB07 F.R.D. 233, 238 (D.D.C. 2014)

(“No appeal was filed from the Court’s approval of the Agreetri).



B. The Modified Settlement Agreement
In August2013,Keepseaglelass counsel informed Judge Sullivan that $380,000,711.89
remained in undisbursexdttlementunds, Compl. I 37, and “informed the court that they
intended to propose a modificatiohthe Settlement greement” to establista new
foundation” because “some of the conditions forah@resdistribution [were] impractical” due
to the unanticipateldrgeramount of undisbursed funds, id. 1 38—389ereafterthe Choctaw
Nation of Oklahoma and the Great Plains Nation filed motions to intervene kieépseagle
action to object to the proposed modification, id. § 41, which Judge Sullivan denied in November

2014, id. 1 43see alsiKeepseagle307 F.R.Dat 249 (denying the motions to intervene on the

ground that the putative intervenors lacked standing).

Keepseaglelass counsebs well as class representative Marilyn Keepseagle, through
separate counsel, filed motions to modify tle¢tiBment Agreement. S&ompl. 11 42, 45.
Class counsel’s motion “sought immediate distribution of 10% of the undistributed funds to
entities meeting certain specified criteria, with the remaining undigtdifunds to be placed in
trust” Id. T 42. On the other hanllls. Keepseagle’s separate motion sought “to either
distribute the undisbursed fungso ratato the successful Keepseaglaimants or alternatively
to create a renewed claims process to distribute more of theynm individual class members.”
Id. 1 45. After a hearingon the motions, Judge Sullivan denaass counsel’s initial motion to
modify the Settlement Agreement and di4s. Keepseagle’'s separate motion for modification
“and requested that the parties attempt to reach a compromise to addressnioe€amount of
undistributed settlement fundgd. | 48.

In December 2015, “class counsel filed Plaintiffs’ Unopposed Motion to Modify the

Settlement Agreeme@y PresProvisions” the “motion to modify). Id. 1 49. This motion to



modify proposed that three class representatives “would each receive $100,000 fentloeir s
to the class; Prevailing Claimants under the Settlement Agreement woulceeitte an
additional $18,500[;] the IRS would receive $2,775 on behalf of each Prevailing Claimant; and
the remainder of the estimated $380,000,000 would be availatde fwesdistribution.” Id.
1 50. “Ten percent or $38 million would be distributed to unidentified non-profit groups
purportedly serving Native American farmers and ranchers prior to November 1, 2018¢d
“[a] trust would be created and endowed with the remaining funds to be distributed oxieda pe
not to exceed twenty yearsd.

Judge Sullivan issued an Oradliowing anyKeepseaglelass memeéer to provide written
commentnthemotion to modify ad speak at the hearitigat would be held on thaotion

Order at £2,Keepseagle v. VilsagiNo. 993119 (D.D.CDec. 15, 201p The plaintiff

submitted comments in oppositito the proposed modificatioreexComments of Class
Member William H. Smallwood, Jr. to the Unopposed MotmModify Settlement Agreement

at 1,Keepseagle v. VilsagiNo. 99-3119 (D.D.C. Jan. 20, 2016) (“[The plaintdf$agrees with

the revised proposal . to modify the settlemeagreementHis view is that the remaining
funds should be distributed to himself and all ofivailing Claimants in equal amoufjs.
and also spoke at the hearinge$ranscriptof Motion Hearing Proceedingsekre the
Honorable Emmet G. Sullivan, United StaBastrict Court Judgeat 173—75Keepseagle v.
Vilsack, No. 99-3119 (D.D.C. Feb. 4, 2016). On April 20, 2016, Judge Suliejaated the
plaintiff's position andgranted class counselsotion tomodify the Settlement Agreemesge

Memorandum Opinioat 29, Keepseagle v. VilsagiNo. 99-3119 (D.D.C. Apr. 20, 2016), and

that ruling is currently on appeal before the District of Columbia Cirsedieepseagle v.

Vilsack, No. 16-5189 (D.C. Cir. July 1, 20116



C. This Civil Action

On February 1, 2016, three days before Judge Sullivan held the hearing on the motion to
modify, the plaintiff filed this civil action.SeeCompl. at 1.The plaintiff alleges that they pres
provisions in the original Settlement Agreememhich authorize payments to nolass
members,violate the Appropriations Clause of the United States Constitatid81 U.S.C.
§ 1304 (the “Judgment Fund statute”), id. 1158-+2—75, and thus the government’s actions
“agreeing to the distribution of settlement funds,” id. viélate the Constitutioand exceeds
statutory authority, idf 77. The plaintiff “seekghis] appointment alead plaintiff
representing . . [a]ll members of thekKleepseagleclass . . . whose claims were approved under
the Nondudicial Claims Process of tkeepseaglsettiement.”ld. I 63. The defendants seek
the dismissal of this case under both Rule 12(b)(1) and 12(b)(6) of the Federal Riilgk of
Procedure.

. STANDARD OF REVIEW

Federal district courts are courts of limited jurisdictidnkkonen v.Guardian Life Ins.

Co., 511 U.S. 375, 377 (1994), and “[a] motion for dismissal urkakidral Rule of Civil
Procedure] 12(b)(1) ‘presents a threshold challenge to the court’s jurisdictidarrow v.

United States723 F. Supp. 2d 71, 75 (D.D.C. 2010) (Walton, J.) (Qudiiagse v. Sessions

835 F.2d 902, 906 (D.C. Cir. 1987)yhus, a district court is obligated to dismiss a claim if it
“lack[s] . .. subjectmatter jurisdictiori. Fed. R. Civ. P. 12(b)(1)Becauset is “presumed that a
cause lies outside [a federal court’s] limited jurisdictidtgkkonen, 511 U.S. at 377, the
plaintiff bears the burden of establishing by a preponderance of the evidereeidtatt court

has subject matter jurisdictiopgeeLujan v. Defs. of Wildlife, 504 U.S. 555, 561 (1992).

5 Because the Court concludes that the plaintiff's case must be dismissedruihel 12(b)(1)seeinfra at 7-13, the
Court need not consider the defendants’ requests for dismissal under2gui)(6).
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In deciding a motion to dismiss based updack of subject matter jurisdictiondistrict

court “need not limit itself to the allegations of the complair@fand Lodge of the Fraternal

Order of Police v. Ashcroft, 185 F. Supp. 2d 9, 14 (D.D.C. 20B&ather, “a court may consider

such materials outside the pleadings as it deems appropriate to resolvestiua o whether

it has jurisdiction [in] the case.Scolaro v. D.C. Bd. of Elections & Ethics, 104 F. Supp. 2d 18,

22 (D.D.C. 2000)see als@erome Stevens Pharms., Inc. v. FDA, 402 F.3d 1249, 1253 (D.C.

Cir. 2005). Additionally, a district court must “assume tineth of all material factual
allegations in the complaint and ‘construe the complddatally, granting [the] plaintiff the

benefit of all inferences that can be derived from the facts allegédh” Nat'l Ins. Co. v. FDIC,

642 F.3d 1137, 1139 (D.C. Cir. 2011) (quoting Thomas v. Principi, 394 F.3d 970, 972 (D.C. Cir.

2005)). However, “the [p]laintiff's factual allegations in the complaint . . . will bear closer
scrutiny in resolving a 12(b)(1) motion’ than in resolving a 12(b)(6) motion for é&itustate a
claim.” Grand Lodge185 F. Supp. 2d at 13-14 (alterations in original) (quoting Charles A.

Wright & Arthur R. Miller, Federal Practice and Procedgré350 (3d ed. 1998)).

[11.  ANALYSIS

Thethreshold issue the Court must address is whethgldhsiff satisfesthe standing
requirement to pursuds claimagainst the defendant$n order to establish Article 11l standing,
the plaintiff must demonstrafé) injury4n-fact, (2) causation, and (3) redressabili8eeLujan,
504 U.Sat560-61. An injuryin-fact is “an invasion of a legally protected interest which is (a)
concree and particularized[] and (b) ‘actual or imminent, not conjectural or hypothétidal
at 560 (citations omitted). The plaintiff must establish causation by demons&dtagsal
connection between the injury and the conduct complained of,” satththinjury is

“trace[able] to the challenged actiohthe defendantand not . . . th[e] result [of] the



independent action of some third party not before the coldt (alterations in original) (quoting

Simon v. E. Ky. Welfare Rights Org., 426 U.S. 26, 41-42 (19716)%tly, the plaintiff must

show redressability by demonstrating a likelihood that “the injury will bdréssed by a
favorable decision.”ld. at 561 (quotingsimon 426 U.Sat 39. At the motion to dismiss stage,
the plaintiff’'s “complaint must contain sufficient factual matter, accepted esttristate a

claim [of standing] that is plausible on its faceAtpaio v. Obama, 797 F.3d 11, 19 (D.C. Cir.

2015) (alteration in original) (quoting Ashcroftigbal, 556 U.S. 662, 678 (2009)

The defendantargue that the plaintiff “fails to establish [ ] an injuigffact] because he
has no legally protected interest in the undistribitedpseagl&ettlement fundsDefs.” Mem.
at 12, becausthe Settlement Agreement “explicitly limits [the] plaintiff's payment to the
amount he received through the non-adversarial judictal claims processjd., and thus the
plaintiff “cannot now claim any entittement to more than the payment amount provideg f
the Settlement Agreement itelid. Therefore, according to the defendabtcause the
“plaintiff retains no legal interest in the settlement fund, the prospective usat éfimd forcy
prespayments does not cause him any legal injutg.”at 13. The defendants cite to Judge
Sullivan’s decision denying th@reat Plains Claimant’s motion to interven&ieepseagle307
F.R.D. at 246-48, and argthat its holding appliesqually heregeeDefs.” Mem. at 1213.

In that decision, the Great Plains Claimants sought to intervd{eeipseagl¢o “modify
the [Settlement] Agreement to provide for additional payments to succdssfudiats.” 307
F.R.D. at 246. Judge Sullivan denied the motion to intervene after determining that the Grea
Plains Claimantbad “extnguishel[d] [their]legal clainjs],” id. at 247, and thus had no “legal
interest that faces imminent invasiord’ at 248. Judge Sullivan noted that “[h]is conclusion

[wa]s entirely consistent with the weight of precedent regarding unclastddment fundsit.



at 247, ad that “[o]nce a settlement agreement is final, ‘all class members who pretbented
claims received the full payment due them, and those who did not present claims kade wai
their legal right to do so. Thus, the class has no further legal rights in the fund,” idngquot

Wilson v. Southwest Airlines, 880 F.2d 807, 811-12 (5th Cir. 1989)). Judge Stifiarafore

determined that, because “[tlhe Great Plains Claimants have received the fullf\thkie o
claims pursuant to the Agreement and therfelly satisfied those legal claimgd., “[tlhey
cannot now claim a property right in funds that were intended to pay the claimsraflatise
members who did not claim their award,” id. at 248.

Notwithstanding Judge Sullivan’s holding that prevailotess membershoselegal
claimshave been satisfie@tainno legal property interest in the remaining settlement fuses,
id. at 247-48the plaintiffargues that he has established his injoffact because “the [Clourt
must assume the merits of [thkintiff's] legal arguments-chiefly that thecy presprovisions of
the [Settlement] Agreement are unconstitutional and unenforceable,” Pl.'s @pf’ and that
assumption “invokes the Settlement Agreement’s severability cl&ude,and thus “the
remaining provisions [of the Settlement Agreement should be] enforced to the maxutenh e
possible,” id. According to the plaintiff, enforcing the remaining provisairike Settlement
Agreement results in the “remaining settlement fybdsoming] the poperty of the Prevailing
Claimants” because the Settlement Agreement states that settlement funds areéttfoe us
the benefit of the class,id. at 10 (quotingsettlement Agreement 88I1.F, XIV.A.8,

Keepseagle v. VilsagiNo. 99-3119 (D.D.C. Nov. 1, 2000 And according to the plaintiff,

“[t]his languagdin the Settlement Agreemerntieatesljis] legal property interest in the

6 SeeSettlement Agreeme@XXVI, Keepseagle v. VilsachNo. 993119 (D.D.C. Nov. 1, 2010) (“Should any non
material provision of this Settlement Agreemh be found by a court to be invalid or unenforceable, then (A) the
validity of other provisions of this Settlement Agreement should notfeetedi or impaired, and (B) such
provisions shall be enforced to the maximum extent possible.”).
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remaining funds.”ld. To support this propositiorhe plaintiff directghe Court tcKlier v. EIf

Atochem North Americalnc., 658 F.3d 468 (5th Cir. 201Myherethe Fifth Circuit held that

“[t]he district court abused its discretion by orderingygresdistribution instead of distributing
the unused [ ] funds to the members [of a subclass],” id. atbé8ause “[i]t $ apparentrom its
structure that the settlement contract . . . contemplated that each subclassratalra upon

the sums allocated tq'itid. at 476.SeePl.’s Opp’n at 10-11. The plaintiéfrgues that “if the

cy presprovisions inKeepseaglareeliminated, then Kliewould be indistinguishable and Judge
Sullivan’s decision would have been differentd. at 13. The Court disagrees.

In Klier, “[t]he settlement agreement created three subclasses and allocated to each
subclass a portion of ti$11.4 million settlemerit,658 F.3d at 472, bubé settlement agreement
itself did not contain &y presprovision, id.at476. After goproximately$830,000 of the funds
for Subclass B went “unused,” id. at 4a2d it became cledthat an additional distribution to
the members of Subclass B was not economically feasitlegt 473, the “district court asked
the parties for proposals ffihe] distribution of remaining funds,” id. The defendant proposed a
cy presdistribution of the funds ttmcal chaities, which Klier, a member of Subclass A,
opposedarguinginsteadthat “an additional distribution to the members of Subclass A was
economically feasible and would be equitabli” at 472, 473. After “the district court ordered
distribution of the remaining funds to . . . charities,” Klier appealddat 473.

The Fifth Circuit began its analysis by noting, among other things, that a tawundt
modify the bargainedisr terms of the settlement agreement,” &t 475, and tha{¢]y pres
comes on stage only to rescue the objectives of the settlement when the agrai&sierdd

so,” id.at 476. The Fifth Circuit noted that “[t]his is not a case where the settlemennagtee

itself provides that residual funds shall be distributectyigres’ id., and found that “the district

10



court’s decision to distribute the unused fundscyigres[found] no support in the text of the
settlement documentdd. at 477. Furthermore, the Fifth Circanted that the settlement
agreement provided & “[t]he Settlement Administrator may petition the District Court for
reallocation of available funds among the [subclasses] on a showing of good causeei
determines that considerations of equity and fairness require reallocatieqgyiest thathe
Settlement Administrator had made, but the district court had dehied.

Judge Sullivan already considered and distinguigtied in his determination that the
Great Plains Claimants did not demonstrate an ifjuifact. SeeKeepseagle307 F.R.D at
248. Judge Sullivan noted théier

[wa]s not a case where the settlement agreement itself provide[d] that rasmtisal f

shall be distributed viay pres and the Fifth Circuit noted that the relevant

provisions of the Agreement shape the propatsrest created by the Agreement.

The decision, moreover, related to the useygbreseven though the excess funds

could have been used to pelgims that were due to another subclass under the

Agreement. Here, any property interest that was shapedcreated by the

agreement was rnited by the Agreemerst’ provisions making the Track A

maximum $50,000, and providing forcg presdistribution of leftover funds from

the outset.
Id. at 248 (footnotegitations and internal quotation marks omitted).

The Court agrees with Judge Sullivan’s analysis and concludes that, evercifdies
provisions inKeepseaglare eliminated” for purposes of the Court’s standing analysis, as the
plaintiff urges,seePl.’s Opp’n at 1041, the terms of the Settlement Agreement still limit the

plaintiff's property interest tthe monetary capset forth under Track A or Track Bees

Settlement Agreemedt IX.F.6,Keepseagle v. VilsagiNo. 99-3119D.D.C. Nov 1, 2010)

(“Notwithstanding any other provision, no Class M&mbhall receive a total cash payment of
more than his or her Provisional Track A Award or Provisional Track B Award.”). ohe’'€

analysis is dictated by the terms of Keepseagl&ettlement Agreemenivhich does not

11



contain any provisions like thosetheKlier settlement agreemetitatauthorized the district
court to “make changes to the terms . . . as necessary for the bétteditSettlement Class
Members and allowed{|tlhe Settlement Administrator [to] petition the District Court for a
reallocation of available fundso the class membdrs Klier, 658 F.3d at 477Therefore, the
language in the Settlement Agreemleate cannogtas the plaintiff contend$reate[] [the]
[p]laintiff's legal property interest in the remaining funds,” Pl.lsgh at 10, because, even if
thecy presprovisions did not existhe language in the Settlement Agreement limiting class
members’ awards to those provided by Track A and Tradictates thathe unclaimed funds
would still constitute “funds that were intended to pay the clainashar class members who did
not claim their award,Keepseagle307 F.R.D. at 248mphasis addedand the plaintiff has no
property right in the unclaimed funds becausdike the Great Plains Claimants, extinguished
his le@l claimwhen he received his settlement awaekid.; see alscCompl. 10’
Furthermore, the Court is not convinced that the two Settlement Agreement prostaiorg
generally that the settlement funds are to be used “for the benefit of the claSgttkraent

Agreement 8&/II.F, XIV.A.8, Keepseagle v. Vilsa¢giNo. 99-3119D.D.C.Nov. 1, 2010)alter

this conclusion because, as stated above, a more specific provision states ttaftigtanding
any other provision, no Class Member shall receive a total cash payment aharorgs or her

Provisional Track A Award or Provisional Track B Award,” id. 8§ IX.F.&e&enopSroup LLC

v. Pub. House Invs. LLC, 67 F. Supp. 3d 338, 343 (D.D.C. 20&4¢r@atingthe “familiar

principle of contract interpretation, that ‘specific terms and exact termsvaregreater weight

" The plaintiff also cite$lipchenko v. Brunel Energy, IndNo. H11-1465, 2015 WL 5332219 (S.D. Tex. 2015), for
the proposition that the unclaimed settlement funds are property oeteljmg claimants However,Slipchenko

is distinguishable from the present case because the settlement agraetipahénkocontained a provision
allowing remaining settlement funds to be reallocated among classarsearbagro ratabasis. Seeid. at*1

(“[Alny remaining amounts may be RRdlocated among Class Member[s].on the samero rataformula as set
forth above ... .").

12



than general language™ (quotivgash.Auto. Co. v. 1828 L St. Assocs., 906 A.2d 869, 880

(D.C. 2006)). Accordingly, because the ptéf extinguished his legal claim against the USDA
by participating in the claims proceasd receiving an award ast forth in the Settlement
AgreementCompl. 1 10the plaintiff has no “legal interest that faces imminent invgsion
Keepseagle307 F.R.D. at 248. Thuthe plaintiff has failed to demonstrateinjury-in-fact2
IV. CONCLUSION

Becauséhe plaintiffhas not demonstrated an injunyfact sufficient to confer standing,
the Court grants the government’s motion to dismiss the complaimsinase because t@®urt
lacks the requisite subject matter jurisdiction to consider the merits of the plaoiiffiss.
Also, because the Court concludes that it must dismiss with prejhéigdaintiff's complaint
for lack of subject matter jurigetion, the Court need not consider th8DA’s alternative
argument to dismiss the complaint for failure to statiaiancunder Rule 12(b)(6) andthe

Plaintiff’'s Motion for Class Certification and Appointment of Class Counsiised asnoot.

8 Because the Court decides that the plaitaifks the requisitajury-in-factto pursue his claim against the
defendantsit need not consideéhe elements afausation and redressabilitdlowever, the Court agrees with Judge
Sullivan’s conclusion that “any injury the Great Plains Claimantg snffer by virtue of not receiving additional
payments beyond those received to atlseir claims is not causally linked to an action of the defendant in this
case; rather it is a product of their assent to amtigipation in the Agreemefitkeepseagle307 F.R.D. at 248 n.9,
and concludes that the plaintiff similathas noestablified causation. As for redressability, the Court concludes
that itis unable to redress the plaint#finjurybecause Judge Sullivan has alreagigeldthe originalcy pres
provisions of the Settlement AgreemesdgeKeepseagle v. Vilsagk 18 F. Supp. 388, 122 (D.D.C. 2015)noting
that, despite[t] he truly terrible facts of the case before this Cfthet] arguably cry out for a resolution that does
not result in $380,000,000 being distributedtapreswhere class members are readily identifialvié may either
prove their previously unsuccessful claims or prove that they suffenealges in excasof what they already
received,] . . . he Court is bound to the final judgment proposed by the parties and approved byrthafi€r full
compliance \ith Rule 23 proceduresan approval to which no class member objected in relevant part or appealed
from at all'), and this Court refuses undes judicataand collateral estoppel principlessecondguess an order
issued by anothanember othis Court

° Furthermore, the Court notes that the plaintiff may have a mogingsiem,given that his complaint challenges
thecy presprovisions of the original Settlement Agreement, which have since bedified. SeeMemorandum
Opinion at 2, Keepseagle. Vilsack No. 993119 (D.D.C. Apr. 20, 2016) (approving the modification ofdhe
presprovisions). That modification is currently on appeal before the OistriColumbia Circuit, where counsel for
the plaintiff in this case is representing anotleepseaglelass member who is challengitige modifiedcy pres
provisions orgroundssimilar to those advanced by thé&intiff in this case.SeeBrief for Plaintiff-Appellant Keith
(continued . . .)

13



SO ORDERED this 30th day of January2017.1°

REGGIE B.WALTON
United StatedDistrict Judge

(...continued)

Mandanat 19 Keepsealg v. Vilsack Nos. 165189, 165190 (D.C. Cir. Oct. 24, 2016) (“The district court
committed an error daw in approving the Addendumhich in violation of the Appropriations Clause, the
Judgment Fund Act, and tsettlements authority statute, allowsmey taken from the Judgment Fund to be
distributed viecy presto uninjured norparties with no claims against the Unitethtes)).

0 The Court will contemporaneously issue an Order consistent withMermorandum Opinion.
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