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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ANDREA RICHARDSON,

Plaintiff,

V. CaseNo. 16-cv-209 CRQ

DISTRICT OF COLUMBIA, WARDEN
WILLIAM SMITH , and JOHN DOES X,

Defendans.

MEMORANDUM OPINION

Plaintiff Andrea Richardson, a transgender woman, cléashe was sexually
assaultedy her male cellmatehile incarcerated ithe District of Columbigail—specifically,
its Central Detention Facility in Southeast D.€he brought this lawsuit against the District and
several jail officials alleging that thégiled to protect hefrom theassault The deéndans have
moved for summary judgment @omeof herclaims, includingher claim that the jail officials
violated the Eighth Amendment by acting watdliberate indifference toward the riskredr
assault.

Richardson’€ighth Amendment claim names, defendantsyWarden William Smith in
his individual and official capacities and several unknown jail offid@signated as “John Does
[-X.” Richardson concedes that becausedt@otidentify the JohrDoe defendantduring
discovery, her Eighth Amendmeclaim against them should be dismissed without prejudice.
As for Warden Smith Theundisputed facts concernifgs role in the alleged assault show that
he did not violate Richardson’s clearly established constitutiogiatisri Heis therefore entiédd
to qualified immunityin his individual capacity And Richardson has offered no evideticat a

District policy or practiceof ignoring inmates’ concerns abdbe risk ofassault causetthe
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purportecEighth Amendment violation heras would be required to suppber official-
capacity claim against SmitiThe Court will therefore grant summary judgment on
Richardson’s Eighth Amendment clairAnd becauseéhatis her sole federal clainthe Court
will remand therestof the case tahe District of Columbia Superior Court.

l. Background

TheDistrict of Columbia’sDepartment of Correctiorigasaformal policy for housing
“transgender, transsexual, ints¥x, and gender variant persons who are incarcerated.” Defs.’
Mot. Summ. J. Ex. G*Housing Policy”), at 1 It enacted these protocatsthe wake of the
Prison Rape Elimination Adf 2003(“PREA”), 34 U.S.C. 88 3030430309, a statute that
prompted the creation ofational standards for state prisons and jailskeeffect in 2012 See
28 C.F.R. 88 115.11115.93.

At the time of Richardson’s incarceration, the Department’s policy providéallawss:
Whenindividualsarrived in D.C. jailwhose “genderelated expression, identity, appearance, or
behavior differ[ed] from their biological sexfose individuals wert be housed alone during
the intake process and assessed to determine whietlgshould bedesignateds transgender
Housing Policy at 34. Inmates designateas transgender then had a right to go befuge
Transgender Housing Committegthin 72 hours of their arrivalld. at 45. The Committee
was made up of physician a mental health worker, a jail supervisor, a case worker, and a
volunteer who is a member of the transgender community or an expeahegeinder issuesd.
at 3. In its hearings, the Committeeould consider the inmate’s “records and assessments,
including an interview with the inmate,” to decide whether the innfadeld be housed in the
general male population, the general female population, or “piratexistody.” Id. at 5. An

inmate would be housed in protective custody when there was “reaselrete lthe inmate



presents a heightened rigkhim/herselr to others or where the inmate fears he or she will be
vulnerable to victimization in any other housing settingl. at 5-6. The protective custody
could last only for the period during which the lgditened risk and/or fear existgl: at6, a

limitation demanded by the PREA, 28 C.F.R. 8§ 115s48;alsad. § 115.42 (barring jails from

placing transgender inmateis ‘tledicated facilities, units, or wings solely on the basis df suc
identification or statu'sunless required by consetcree)

The Committee wouldbrward itshousingrecommendation to thail's warden for final
approval. If the warden disagrekwith the Committee’s recommendation, he needezkfdain
his disagreemeni writing to the Director of the Departmentho hen had the power to
override the Committee

Inmates couldlsowaive the right to a hearifgy agreeing to be housed with the general
population of their biological sex and signing a form to that eff€bat is whaRichardsordid
when sharrived atD.C.’s Central Detention Facility in Ju2@14 At that time, shaentified
as female and was undergoing hormone therapy in preparation fiarassignment surgery.
She had fully developed breasts, dressed in traditionally feenafothing, and wore akeup.
In her interactions with inmates and prison employees, she wentdrg®rather than by her
legal name, Andre. During her intal&chardsoropted to waive her hearing and to be housed
in the general male populatioand she signed the requiredm indicating that Defs.” Mot.
Summ. J. Ex. A Shetestified that she made this choice because she believed, based on
statements of Committee members, that she was choosing béfyéeingcelled alone or with
another transgender female within thegkermale populatioror (2) beinghoused “essentially in

isolation.” Pl.’s Opp’n at gseeDefs.” Mot. Summ. J. Ex. D'Richardson Dep.”), at 79



(Richardson testifying that the Housi@@mmittee toldher “that if you wanted to be housed
with your sexual expressian .you would be segregated from everyone else”)

Warden William Smithwho had begun his tenuaé the Central Detention Facility orgy
few months before Richardson’s arrivsijned & on her decision.Hetestified in his
depositiorthat he was not particularly aware of Richardsoof any attributes that placed her at
a high risk of sexual violenaelative toother transgender inmateBIl.’s Opp’n Ex. 2 (“Smith
Depo.”), at 2526, 28-29.

Richardsorhad her own cell for thiirst few monthsof her detention Buton July 18,
20141 following two inmate suicideshe Department’s Directarderedhat allinmates in the
general jail populatiobe required to share cellRichardsorwas transferred to a cellith a
male inmate, Richard GloveShetestified thatas soon as she was told that she was being
moved, she explained to a prison guard that she was not supposed to be btimkeshwand
she “begged him not to move [her] i@l with a man.” Richardson Depat 81.

Richardsorallegesthatas soon athe twobegan sharing a celglover begarsexually
harassing hemgroping herand evenelling her that “o® day | am going to rape yduCompl.

1 15. She sayshaton several occasions she complained to at leastgheredsand her case
managerlbout Glover’s behavior and asked to be moved to a differentRiethardson Depat
82-88. She also claims to have submitted three written grievances, thouglitten vecords of

these grievances were produced during discovieryat 84-85.

! Richardson was sentenced to time served for misdemeanor shegnes theft around
this time. But she was held at the jail after her sentencing because db@ngasvestigated for
a possible parole violation.



According to Richardsomer complaints werto no availbecaus®n August 25, 2014,
Gloverrapedher. Compl. 1 22.Glover purportediythreatened ta&ill Richardsonf she told
anyone. Id. f 23. But Richardsonold a guardabout the attacks soon as she was able. She was
taken to a nearby hospital and a rape kit was administered. Glover was lajedchdd.C.
Superior Court with first degree sexual abuse, kidnapping, andahmegto kidnap or injure a
person.

Before the alleged assault, there wagxressndication in Glover’s record that he
posed a high risk afommittingsexual abuseSeeDefs’ Mot. Summ. J. Ex. F, at8. (The
jail's policies, consistent with #PREA require that officials evaluate inmates for a risk of
sexual violenceand indicate any such risk in their recor@ee?28 C.F.R. 115.41(g).A
penological expert, however, has opined that becaimseer was “a fully sexual functioning
male careecriminal, who was facing a lengthy stay in federal prisdrwas“eminently
foreseeable that at some time [he] might sexually assault Ms. Richdrd®ds Opp’'n Ex. 3, at
4,

In November 2015Richardson filedsuit in D.C. Superior Couragainst the Btrict of
Columbia, Warden Smith in his individual and official capacities, inunknownDepartment
of Corrections employeddesignated “John DoésX”) in their individual and official
capacities She broughtort claims under D.C. law fanegligenceintentional infliction of
emotional distressegligent infliction of emotional distressnd negligent supervision
retention,and training. She alsaleged pursuant to 42 U.S.C.883,that Warden Smith and
the JohrDoe defendants violadiener righs under the Eighth Amendment. The defendants
removed the cade federal courbn the basisf her federag 1983claim. Notice of Removal,

ECF No. 2ssee28 U.S.C. § 1441(b).



After discoverythe defendants filed motion forpartialsummay judgment. They
sought judgment on Richardson’s claifosnegligent infliction of emotional distressegligent
supervision, retention, and trainirgndviolation ofthe Eighth AmendmentRichardsoragrees
thathernegligentsupervision clainshould be dismisseél.’s Opp’n Mot. Summ. J. at 2But
sheopposesummary judgment ottne other twaclaims

Once the defendants’ motion was ripe, the Court directed Richardsbowocause why
her claims against the John Dadefendants-who had not been identified during discovery
should not be dismissed. Minute Order (May 18, 2018). Because widmfip* may bring an
action against unknown John Doe defendants,” she “must substitutd dafeedants for those

unknown defendants after thempletion of discovery. Simmons v. District of Columbja&’50

F. Supp. 2d 43, 45 (D.D.C. 201Fkee alsdNewdow v. Roberts603 F.3d 1002, 1010 (D.C. Cir.

2010) (explaining that suits againstknown defendants are alloweahty in situations where
the otherwise unavailable identity of the defendant will eventiballynade known through
dismovery”). Richardson responded that she had no objection to dismissal withoutgerejud
herclaims againsthe John Doe defendantBl.’s Responsto Show Cause OrdeECF No. 48,
at 2.
Il.  Standard of Review

The Court will grant a motion for summary judgmeritlife movant shows that there is
no genuine dispute as to any material fact and the movant is entifletjioent as a matter of
law.” Fed. R Civ. P. 56(a).The Court mat accept as trugnyevidencesupporting the party
who opposes summary judgmemtd mustdraw all reasonable inferences in her favor.

Anderson v. Liberty Lobby, Inc477 U.S. 242, 2561986). The opposingarty may not,




however, rely on “mere allegations” or conclusory statemewi&stch v. England471 F.3d 124,

134 (D.C. Cir. 2006).
lll.  Analysis

The Court begingand endsyvith Richardson’€ighth Amendmentlaim, which she
bringsunder42 U.S.C. 8§ 1983Section 1983 provides a cause of action for money damages
against anperson whd'under color of D.C. law] . . . subjectsor causes to be subjected
another persont6 the deprivation of any rights, privileges, or immunities sechyetthe
Constitution.”

The reason to stahnereis thatthis isRichardson’sole federal claim Federalcourtscan
exercise supplementgirisdiction overclaims brought unddbistrict of Columbialaw “that are
so related to” federal claims “that they form part of the sease or controversy.” 28 U.S.C.
81367(a). But courtgenerallyexercise supplemental jurisdiction only so long asfederal
claimremains live Id. 8§ 1367(c)(3) (allowingadistrict court to decline supplemental
jurisdiction ifit “has dismissed atllaims over whicht has original jurisdiction”) Soif the
Court were to grant summary judgment on Richardson’s Eightnéiment claimit would

remand hebDistrict-law claims toD.C. Superior Court.SeeCarnegieMellon Univ. v. Cohill

484 U.S. 343, 357 (1988rdmondson & Gallagher v. Alban Towers Tenants As$SF.3d

1260, 1267 (D.C. Cir. 1995).
The Eighth Amendment prohibits the infliction of “cruel and unupuaishments.” This
prohibition has been interpreted to place some restrictions oveengnent’s treatment of

prisoners.SeeFarmer v. Brenngrbl1l U.S. 825, 8383 (1994). As relevant here, it imposes a

limited duty on prison officials “to protect prisoners from vialeat the hands of prisoners|d.

at 833(internal quotation omitt). To establish a violation of that duty, a plaintiff must show



both that she was “incarcerated under conditions posing a substakt@lsesious harm” and
that the defendant official had a “sufficiently culpastate of mind,” which is one ¢tleliberate
indifference to inmate health or safetyd.

“Deliberate indifference” is a high bail he official being suedust“know[] of and
disregarf] an excessive risk to inmate health or safefairmer 511 U.S. at 837 For an
official to knowof a risk, he “must both be aware of facts from which the inference could be
drawn that a substantial risk of serious harm exists, and he nwustrag the inference.ld.
Subjective knowledge of a risk can be proven through circumstavidelireeindicatingthat the
risk was so obvious th#te officialmust have known of it.1d. at 842. “[F]or example, if a risk
has beenlongstanding, pervasive, walbcumented, or noted by prisofficials in the past,” and
if the defendant official ‘had been eoged’to that information, a factfinder could infer that the

official had actual knowledge of the riskDoe v. District of Columbia215 F. Supp. 3d 62, 76

(D.D.C. 2016) (quotingrarmer 511 U.Sat 84243). By contrast, it is not enough to show that

the prison officialshould have been aware of a riskcarmer 511 U.S. at 844And even officials

who were subjectively aware of a substantial risk to inmate safety “enfpubd free from
liability if they responded reasonably to the risk, even if thenhdtimately was not averted.”
Id. at 844.

Again, Richardson brings her Eighth Amendment claigainstWarden Smitlandten
“John Doe”prison employeesShe concedes thdiecause the identitied the Doe defendants
werenot established during discovery, the Calndulddismissher claims against tHeoe
defendants without prejudic&.he Court will dosg, but onlywith respect to her Eighth

Amendment claimas thats theonly claim being resolved here



This leaves Wareh Smith. Richardson nominallguesSmith in both his individual and
official capacities. Compl. 1 &. at 14 (Count Four)The defendants raise a threshold issue
whetherRichardson adequatebted anofficial-capacity claim Before turning to tha
contention however the Court will address whether her claim against Smith in Higidual
capacity—which the defendas concede was adequately pleslirvives summary judgment

1. Individual Capacity
A 8 1983claim against an officer in his individual capacityislaim that the officer

personally caused a deprivation of the plaintiff's constitutioigats. SeeKentucky v. Graham

473 U.S. 159, 1656(1985). Richardsorclaimsthat WardenSmithacted withdeliberate
indifferenceunder three basic theories. First, that he “fail[ed] to properly assegdVichael
Glover would pose a high risk of sexual assault and then failed toveem from Richardson’s
cell after sheeomplainedrepeatedly about his xeally aggressive comments and behavior.
Compl. 1 51.Secondthathe failed“to initiate a policy” requiring transgender female inmates to
be housed alone or with transgender or gay male inmate$ 52. And, third,thathe allowed

“a hostile envirmment to thrive” in the unit where Richardson was housed by allowinglgjt@ar
taunt Richardsgrwhich contributed to the risk of her being assaultedf 53.

In the Court’s view, theecordwould not support a jury finding of deliberate indifference
underthe first and lasbf these theories. As a matter of undisputed fact, Warden Smith was not
responsible fodetermining inmates’ risk of committirggxual assault, and thaseno evidence
in the current recorthat Smithwasaware of concerns about Glover that Richargamportedly
relayedto several guardsThus, o reasonable jury could find that he had subjective knowledge
of Glover’s particular risk of sexual assault and kept Richardsarsicell notwithstanding that

knowledge as would be required to support a determination of deliberate inddtwader her



first theory of liability As to Richardson’s allegation that Smith maintained a hostile
environmenthat contributed to her risk of being assaulsde has déred no evidencthat
Smith ever observed or otherwisedlkaowledge of said environmenthit is well established
that a plaintiff may not hold a supervisor liable under 8§ 1983 based saoldlg status as a

supervisor—-e., under aespondeat superior theory of liability. Ashcroft v. Igbal 556 U.S.

662, 676 (2009).

On the other handhe recordnore plausibly supporRichardson’s second theory: that
WardenSmithacted with deliberate indifference failing to prevent transgender female
inmates fron being housed with heterosexual male inmates, peBattheCourt finds that,
even ifthe Eighth Amendment barred Smith fraffowing Richardsorto behoused withmale
inmates generall\heis entitled to qualified immunitgna claim to that effect

The defensef qualified immunity‘gives government officials breathing room to make
reasonable but mistaken judgments about open legal questiofEbbsct[ing] ‘all but the

plainly incompetent or those who knowingly violate the law.”hé&ft v. atKidd, 563 U.S.

731, 743 (2011) (quotinilalley v. Briggs 475 U.S. 335, 341 (1986)). More specifically,

gualified immunityrequires dismissal af damages sugtgainst an officer in his individual
capacityunder 8 1983 unless the plaintiff shows ttigtthe officerviolatedherconstitutional
rights and(2) the unlawfulness of the officer’s conduct “watearly established at the time.’

District of Columbia v. Weshy138 S. Ct. 577, 589 (2018) (quotiRgichle v. Howards566

U.S. 658, 6642012).
“‘Clearly establishedmeanslhat, at the time of the officer’s conduct, the law was
‘sufficiently clear’ that every ‘reasonable official would enstand that what he is doing’

unlawful” Wesby 138 S. Ct. at 58@juotingAshcroft 563 U.S. at 735)“[T] he dearly

10



established law must be ‘particularized’the facts of the caseWhite v. Pauly 137 S. Ct. 548,

552 (2017) (per curiam) (quotienderson v. Creightqr83 U.S. 635, 640 (1987)While

“general statements of the law are not inheranttgpable of giving fair and clear warnita
officers,” any preexisting law must make the unlawfulrefgser conduct‘apparent.” 1d.
(internal quotation and citations omitted).

It may seem odd to speak of qualified immunity in the contetteEighh Amendment.
After all, to hold an officer liable for deliberate indifference, artonust find that the officer
disregarded a risk of harm that he subjectively knew alddoteover,it was clearly established

in Farmer v. Brennathat disregarding agk of inmateon-inmate sexual assault amounts to

unconstitutional deliberate indifference. So if the receede to supporajury finding that
Warden Smith disregarded the risk thatinmate likeRichardson might be assaulted if placed in
a cell with aheterosexual malevouldn’t the recordecessarily also suppora finding thatSmith
violated clearly established law?

Not necessarilyFarmerput correctionabfficers on notice thatey cannot house

together a transgendfmaleinmate whahey knowfaces goarticularlyhigh risk of assaulvith
a maleinmate SeeDoe 215 F. Supp3dat 7778 (finding jail guards ineligible for qualified
immunity where they celled transgender inmate whose record indicatedositet Isé housed
alone with a male innta and then failed to conduct proper overnight security cheéksg)the
caseleaves open whatxactlya higherlevel supervisor or policymaker must dowhen dealing
not with particularized evidence of risk, but rather wité everpresent, generalizedsk of
sexualassaulthat transgender inmates faatethe hands dheir cellmates In other words,
Earmerdoes not hold that transgender female inmates, notwithstamaimgwn housing

preferences, mayever be celled with male inmates. In faBgrme says nothing whatsoever

11



aboutgeneraprocedures for housing transgender inmatesd, equally importantlyFarmer
laid down a principle that officers who reasonably respond to knisk& cannot be held liable
for deliberate indifferencad. at 844 which leaves open the possibility that @fficial’'s
unreasonableesponseavas notclearly unreasonablenderexistinglaw.

The Supreme Court’s unanimous decisiofaylor v. Barkes135 S. Ct. 2042 (2015),

helps explain whyrarmets holding—clear as it may be with respectdertainconduct—does
not automaticallyitiate Smith’simmunity here InBarkes the widow of a former inmate who
committed suicide in prison had sued the commissioner of the staténoeEmtanf corrections
ard the prison’s wardenld. at 2043 (per curiam)She claimed that the officials hdasplayed
deliberate indifference toward his risk of suicide “by failing tpeswise and monitor the private
contractor that provided the medical treatmeinicludingthe intake screenirgat the [prison].”
Id. The court of appeals had found that the officers were not entitled iGeglimhmunity on

her Eighth Amendment claim because, at the time of the inmate’s tteathyere cases on the

books putting officers on notice that they could not behave with reckiddference to a

particular inmate’s known “vulnerability to suicideld. at 2045 (quotingColburn v. Upper
Darby Twp, 838 F.2d 663, 669 (3d Cir. 1988)). The Supreme Court disagreed. In its view,
those prior decisions did not clearly establish the unlawfulness of tlmaddfipurported
conduct—failing to implement adequate screening procedutescausehe casesdid not say. .

. that detention facilities must implement procedures to ifjestich vinerable inmates, let

alone specify what procedures would sufficé&d’

By the same tokerkarmerdoesnot dictate the outcome here. The clearly established
right to be free from deliberate indifference to sexual assault do@seawt that it is clearly

established what procedures a supervisor must put in place to preveht assdthe Court

12



finds that as a matter of undisputed fadfardenSmith’sactionsdid not volate clearly
establishedighth Amendmenlkaw. It is undisputed that Smighlayeda limited role in the chain
of events that led to Richardson’s purported ass#léttestified that he did not participate in
creating or implementing the two policies that Richardson takes wit—the onethat allowed
transgender inmates to be housethe general male prison populatiseeSmith Depo. at 13
15, or the one that presumptively doubtdled inmates, including transgender inmates, absent a
specificfinding thattheybelonged in protective custodsgeid. at 21-22. Richardson identifies
no evidenceunderminingthat testimony, and indeetheconcedes that the policies were
institutednot by Smith, buby the Departmerg Director. Pl.’s Opp’n at 6 1 6-7. Nor is there
any evidence suggesting that Smith selected Glover as Richardsiimate or was aware of
Richardson’s concerns about Glover, which she claims to have exptesss@ral prison
guards akr being moved into his cell.

Rather, the recordead in the lipt most favorable to Richards@suypports the following
narrative wih respect ttWardenSmith’s state of mind: Smitknewthat, pursuant to
Department of Corrections policy, an inmate could circumvent thesgendeHousing
Committee’shearing process by signing a form agreeing to be housed according tatheexi
Defs.” Mot. Summ. JEXxs. A, B, G. Smith could override any initial determination rel&bed
housing—including the inmate’s election of birdex housing-by making a recommendation to
the Director in writing.ld. Ex. G, at 5. Smith also knew that angrtsgender female inmate
who was housed in the general male populationld presumptivelybe doublecelled based on
a suicideprevention policy instituted e Director. Id. at 26-27. Smith could register
disagreement with that policy but could notlat@rally change itld. at 28. A jury couldalso

infer that Smith knew generallidt transgender female inmategarticularly those exhibiting

13



traditionally feminine characteristiesfaced a higéarrisk of sexual assault when celled with
male inmates.There is no evidence, however, that Smith had any information indjcuat
Richardson faced a particularly high rskabuse Noris thereevidence that Smitknewthat
Glover, beyond his substantial criminal histopgsed an especiallighthreat ofsexual assault

Obviously, Richardson need naint toa case finding liability under thakact set of
facts in order to overcome qualified immunitgeeHope v. Pelzer536 U.S. 730, 7411
(2002). But she still must persuade the Court that, in 2Bhth was orclearnotice thathe
foregoing conducand associated state of miaohounted to a constitutional violatio®he cites
no authority, nor is the Court avare of anythat provide such notice The right to be free
from deliberate indifference to the risk of assaoles not necessarily imply thamith needed to
categorically prevent transgender female inmates from being cetleanale inmates who
exhibited no particularized red flags whepaime to sexual violenceAnd an officer in Smith’s
position could reasonablynot necessarily correctly, but reasonablyelieve that the D.C. jail's
system for housing transgender inmates propgeilgncednmate safetygainst avoiding
mandatory isolatio of transgender inmatesspeciallybecause it is undisputed that the double
celling policy was enacted to mitigate the risk of suicide. Smithelefore entitled to qualified
immunity on Richardson’Eighth Amendmentlaim against him in his individdaapacity

2. Official Capacity

That leaves whethdrichardson has pled a claim against Smith in his official capacity
and, if so, whether that claim survives summary judgment.

A 8 1983claimfor damagesgainst &.C. officer in hisofficial capacity isin effect a
claim againsthe Districtitself. SeeGraham473 U.Sat166(“As long as the government entity

receives notice and an opportunity to respond, an oft@pécity suit is, in all respects other

14



than name, to be treated as a suit agémesentity?). Municipalities unliketheir officers, hae

no qualified immunity from suinder 8§ 1983 Owen v. City of Independencé45 U.S. 622

650 (1980) Butto hold a municipalityiable, the plaintiff must establish both “a predicate
constitutonal violation” and “that a custom or policy of the municipatbused the violation.”

Baker v. District of Columbia326 F.3d 1302, 1306 (D.C. Cir. 2003).

In other words, a plaintiff cannot hold a municipalitgarioudly liable for the

constitutionaviolations of its employeesMonell v. Dep’t of Soc. Servs436 U.S. 658, 6393

(1978). Shemustinsteadprove arf‘affirmative link” between the violation and a municipal
policy, such that the policyself “was the ‘moving force’ behind the constitutional violation.”

Baker,326 F.3d at 1306GeeMonell, 436 U.S. at 69{*'Congress did not intend municipalities to

be held liable unless action pursuant to official municipal policyofesnature caused a
congitutional tort”). Thatlink could bethe explicit enasment of a policy, the action or inaction
of a policymakingofficial, or a practice “so persistent and widespread as to practizaly the

force of law.” Connick v. Thompsqgrb63 U.S. 5161 (2011).

The defendants contend that Richardson’s complaint did not put thenticenthat she
was challenging a District policy or practiceaddition to targetingVardenSmith’s individual
actions The Court disagrees! f a complaint alleging municipaldbility under 8 1983 may be
read in a way that can support a claim for relief, thereby giving theddefefair notice of the
claim, that is sufficient” to survive dismissdbaker, 326 F3d at 1307.There was fair notice
here. For oneRichardson’somplaintgenerallyidentified Warden Smith as a defendant in his
individual and official capacities. Compl. atid. § 5. Her 8 1983 claimn particulardesignates
Warden Smith as a defendant and contains no language limiting himitolividual capacity.

Id. at 14. And while the heart oRichardson’allegationamay be thajail officials personally

15



acted with deliberate indifferenctie complaintan fairly be read as alleging thtteir
indifference was driven by widespreadustomof the Department of CorrectionSpecifically,
Richadson alleges themithand the unknown guardailed to remove Glover from
Richardson’s cell after steepeatedy complained about his sexually aggressive comments and
sexual assaults upon HerCompl. § 512 That allegation at leasuggests thahe District had
adopted a custom of inaction in the fadénmates’ expressed concerns about sexual assault
And when combined with her designationwarden Smittasa defeadant in his official
capacity and the complaintteckground factual allegatiorttie Courtfinds that theDistrict was
on notice that Richardson wessing a municipaliability claim.

But thatdoes not mean thaer municipalliability claim survives summary judgment.
For it to do sqthe record would need to support a finding that (1) at least oneabb&haved
with deliberate indifference toward the risk that Richardson wou&kkealy assaultedand (2)

theindifference was caused by the District of Columbia’s policy, practiceysiom of failing to

2 In the Court’s view, theomplaints allegationamay have supporedanother theory of
municipal liability. Again, Richardson alleges that Smith failed itatiate a policy whereby
transgender females would be housed in their own cells, an[d]/eetiauth other transgenders
or gay males andfalid not have a reasonable alternative to segregation that did no&involv
protective custody or solitary confinement in violation of PREA m violation of Plaintiff's
constitutional rights to be free from cruel and unusual punishinghty 52. Asthe Court
explained, Smith himself is protected from this allegation by gadlimmunity—no clearly
established law required him to institute such policies. But test dot necessarily mean that
the District’s policies regarding transgender housirngjetime of Richardson’s alleged assault
complied with the Eighth Amendment. Nevertheless, in defendingstghetontentiorthat
she did not state an officiahpacity Eighth Amendment claim, Richardson focuses solely on the
allegation that the District engaged in a policy or practice of turninme &ye toward
complaints about the risk of sexual assaBlkeePl.’s Opp’'n at 7, 2627. The Court therefore
considerdher to have forfeited other routes of establishing municipiailitia

16



act oninmate’s reported fears of assallvhile the record read in the light most favorable to
Richardson amply supports the fir§ttbese requirementsit does not support the second.

All of the evidence regarding officials’ failure to heed Richardsoaisplaints about
Glover go to her particular case¢he allegation being that, despite her pleas to several
employees, she was n@moved from Glover’s cellThe Court can fingho evidenceuggesting
thatjail guardsignored complaints so routinely thaainounted to an official policy or custom
or, relatedly, that a policymaking official had “actual or corgtve knowledge” thathe guards
would “probably violate constitutional rights” and yet did nothibgw it Jones v. Horne634

F.3d 588, 602 (D.C. Cir. 201{guotingWarrenv. District of Columbia 353 F.3d36, 39(D.C.

Cir. 2004) (affirming dismissal of a muaipatliability claim because the complaint was “as
susceptible to the conclusion that D.C. Jail staff acted withcetdtdin in failing to address
[unsafe] conditions . . . as[ivas]to an interpretation that a policymaker was aware of the
conditions ad chose not to act”)And it is well established théfp]roof of a single incident of
unconstituibnal activity is not sufficient” to impose municipal liabilitufiless proof of the
incident includes proof that it was caused by an existing, uncormtalitmunicipal policy.”

City of Oklahoma City v. Tuttle471 U.S. 808, 8224 (1985).If there is any such proof in the

3 Contrary b the District’s argument, the Court’s conclusion that WardenrSmi
entitled to qualified immunity does not automatically defeat thegdast of her officialcapacity
claim. In establishing that a municipality is liable for causing a consiiatviolation, a
plaintiff may rely on gredicate constitutional violatiothathas been dismissed on the basis of
qualified immunity And here, the record undoubtedly supports the existence of an Eighth
Amendment claim against at least one official. Ridkan testified that Glover made sexually
aggressive comments toward her, that she told several guards and meamager that she
feared he would assault her, that her pleas were ignored, and that she wasly hssatlted.
That is deliberate indifference to a T.
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record Richardson has not pointed to Bummary judgmentn her§ 1983claim against
Warden Smith in his official capacity therdore appropriate.

V. Conclusion

The Court willthereforegrantthe defendantghotion for partial summary ygdgmentas to
Count Four of the complaintvhich alleges an Eighth Amendment violatidhwill also dismiss
Count Fivegiven Richardson’s consent to its dismissal. And, Céontrbeing heronly federal
claim, the Court willlemand Richatson’s remaining clairessCounts One, Two, and Thredo
the District of Columbia Superior CourtA separate mer acompanieshis memoandum

opinion.

(ool L. Gopen_

CHRISTOPHER R. COOPER
United States District Judge

Date: Auqust 24, 2018
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