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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JENNIFER BRADLEY,
Plaintiff,
V. Civil Action No. 16-346RBW)

NATIONAL COLLEGIATE ATHLETIC
ASSOCIATION et al,

Defendants.

~ e O T o~ e —

)

MEMORANDUM OPINION

Theplaintiff, a formerstudentathleteat American Universitythe “University”), brings
this civil action against the defendsythe United States of America (the “Government”), the
National Collegiate Athletic Associatidthe“NCAA”) , the Patriot League, the University, the
Maryland Sports Medicine Caan (the “Medicine Center”)David L. Higgins, M.D. P.C(the
“Higgins Practice”) and David L. Higgins, M.D.(“Dr. Higgins”), allegng various causes of
action stemming from theéefendantsallegedfailure to provideherwith proper medical care
after she allegedlgustaineda head injury during a field hockey game in September 28&é.
Notice of Removabf a Civil Action (“Removal Notice”) Exhibit (“Ex.”) 5 (Amended
Complaint(*Am. Compl’)) 11 98-136. Six motions are currently peling before the Court: (1)
Defendan{ | Patriot League’s Preliminary Motion to Dismiss (“Patriot Leagu&'smiss
Mot.”), ECF No. 9;(2) Defendan{ ] Patriot League’®equest for Hearing on Its Preliminary
Motion to Dismiss (“Patriot’'s League’s Hearing Request”), ECF No(3)jefendanf |
American University’s Preliminary Motion to Dismiss (“Universgyiot.”), ECF No. 11; (4)

Defendan{ ] National Collegiate Athletic Association’s Motion to Dismiss the Amended
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Complaint (“NCAA’s Mot.”), ECF No. 17; (5) the Government’s Motion to Dismiss or, in the
Alternative, Motion for Summary Judgment (“Gov’t's Mot.”), ECF No. 26; and (6) Defetd
Maryland Sports Medicine Cenfddavid L. Higgins, M.D. and David L. Higgins, M.D. P.C.’s
Partial Motion to Dismiss, ECF No. 3Upon careful consideration of the parties’ submisstons,
the Court conclude®r the reasos that followthat it mustdeny the Government’s motion to
dismiss or, in the alternative, nsotion for summary judgment, deny in part and grant in part
both theNCAA'’s andthe University’s motions to dismiss, grant the Pattieague’s motion to
dismiss, deny the Patriot League’s hearing request as moot, and grémetreedicalprovider
defendants’ partial motion to dismiss
l. BACKGROUND

Much of therelevantfactual background has been previously set forth by the Court in an

earlier Order SeeRemovalNotice Ex. 1 (Order dated December 10, 2015 (“Order”)), Part I.B.

In brief,

1 In addition to the filings already identifiethe Court considered the following submissioneendering its
decision (1) the Memorandum of Points and Authorities in Support of DeferidaPatriot League’s Preliminary
Motion to Dismiss (“Patriot League’s Mem.”); (B)e Plaintiffs Memorandum of Points & Authorities in
Opposition to Defendatfi] Patriot League’s Motion to Dismiss (“Pl.’s Patriot League Opp’(8) the Reply
Memorandum of Defendaff Patriot League to Plaintiff's Opposition to Defendant’s Preliminaryidoto
Dismiss (“Patriot League’s Reply"(4) the Memorandum of Points and Authorities in Suppoftjghkmerican
University’s Preliminary Motion to Dismiss (“Am. Univ. Mem.”); (8)e Plaintiff's Memorandum of Points &
Authorities in Opposition to Defendaint American University’s Preliminariotion to Dismiss (“Pl.’s Am. Univ.
Opp’n™); (6) the Memorandum of Points and Authorities in Suppoft]dfiational Collegiate Athletic Association’s
Motion to Dismiss (“NCAA’s Mem.”); (7Xhe Plaintiffs Memorandum of Points & Authorities in Oppaosition
Defendan{ ] NCAA’s Motion to Dismiss (“Pl.’s NCAA Opp'n}; (8) the Reply Memorandum of Points and
Authorities in Support of ] National Collegiate Athletic Association’s Motion to Dismiss (“NCAA’s R&p (9)

the Memorandum of Points and AuthoritinsSupport of Federal Defendant’s Motion to Dismiss, or, Alternatjvely
Motion for Summary Judgment (“Gov’t's Mem.”); (1@)e Plaintiff's Memorandum of Points and Authorities in
Response to Defendant USA’s Motion to Dismiss or, in the AlternativépMfmr Summary Judgment (“Pl.’s
Gov't Opp'n”); (11) the Defendant’s Reply to Plaintiff's Opposition to Defendant’s MotioRitmmiss or, in the
Alternative, Motion for Summary Judgment (“Gov't's Reply(]2) the Memorandum of Points and Authorities in
Suppot of Defendants Matand Sports Medicine Center, David L. Higgins, Mdbd David L. Higgins, M.D.
P.C.’sPartial Motion to Dismiss (“Medical Defs.” Mem.”); and (13) the Plaintiff eforandum of Points &
Authorities in Opposition to Defendant Higgins’ Partial Motion to Dismiss’'€'Redical Defs. Opp’n”)



[[]n 2011, the plaintiff was a junigrear student athlete fihe] University here in
Washington, D.C. She played field hockey for [iigniversity, and in September
of thatyear, the plaintiff asserts that she ‘was hit in the head during a field hockey
game betweefthe] University and Richmond University[.] Subsequent to that
hit, she allegedly began experiencing symptoms of a concussion, but continued
participating in feld hockeypractices and games as she \vast] advised to sit
out [practices and gamesyhile her symptoms persistedccording to the
plaintiff, this failure has caused her a variety of harms, including monetary
damages.
Id. (internal citationsnd fatnoteomitted). “On March 19, 2012, [the plaintiff] presented to
MedStar National Rehabilitation with her chief complaint being of a concussiomnd].dn
April 30, 2012, her diagnosis was confirmed.” Id., Ex. 5 (Am. Compl.) Y 119-20.
Between Agust and October 2014, the plaintiff “filed several actions in the Superior
Court of the District of Columbia (“Superior Court”), which were consolidatechagtie
[NCAA],? the Patriot Leagu@[the] University, thd ] Medicine Center, David L. Higgins,
M.D., P.C., David L. Higgins, M.D., and Aaron Williams, D.Qd., Ex. 1 (Order) at 1. In
March 2015, the Government, pursuant to the Westfall Act, 28 U.S.C. § 2679 (2012), substituted
itself for Dr. Williams as a defendant and removed the consolidated caseGotinisSeeid.,
Ex. 1 (Order) at22. Thereafter, in December 2015, this Court dismissed the plaintiff's claims
against the Government because the “the plaintiff concede[d] that she [Wasirstiing her
administrative remediesid., Ex. 1 (Order) at 11 (internal citation and quotation marks omitted),
which precluded heat that timgrom bringing suit against th&overnment. This Court also

concluded that it “no longer ha[d] jurisdiction over [the] matter following the dsahid the

[Governnent]” and remanded the catgethe Superior Courtld., Ex. 1 (Order) at 11-12.

2“The NCAA is a voluntary, unincorporated association of more thardk;8eges, universities, conferences,
affiliated associatiorid and other educational institutions with its principal officéndianapolis, Indiana.”
NCAA’s Mem. at 4.

3“The Patriot League, a nonprofit establishment, is a Division | collegidtietic conference which consists of ten
(10) member institutions based in the Northeastern United States.” Patptd Blem. at 3.



After the case was remanded to Swgerior Court, the plaintiff moved both to amend her
Complaint and teemove the case backttus Court,a motionthe Superior Court granted only
with respect to the plaintiff sequesto amend her ComplainGeeid., Ex. 3 (Order dated Feb.

19, 2016) at 1. On February 23, 2016, the plaintiff amended her Complaint, and on the following
day, removed tis case back to this Cdu Seeid. at 4. Shortly thereafter, the defendants filed
their motions to dismiss the plaintif’'s Amended Complg@uatsuant to Federal Rule of Civil
Procedure 12(b)(6which the Court now addresses.

. STANDARD OF REVIEW

A motion to dismiss unddRule 12(b)(6) tests whether the complaint properly “state[s] a
claim upon which relief can be granted.” Fed. R. Civ. P. 12(b)(6). Rule 8(a) requirekairdy t
complaint provide “a short and plain statement of the claim showing that the pkeadgtled to
relief.” Fed. R. Civ. P8(a)(2). Athough “detailed factual allegations” are not required,

Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544,

555 (2007)), a plaintiff must provide “more than an unadorned, the-defendant-unlawfully-
harmedme accusation,id. Rather, the “complaint must contain sufficient factual matter,
accepted as true, to ‘state a claim to relief that is plausible on its fade(tjuoting_Twombly,
550 U.S. at 570). A claim is facially plausible “when the plaintiff pleads facturént that
allows the court to draw [a] reasonable inference that the defendant isdiatiie misconduct
alleged.” Id. A complaint alleging “facts [which] are ‘merely consistent with’ a defendant’s
liability . . . ‘stops short of the line between possibility and plausibilityntitiement to relief.”
Id. (quoting_Twombly, 550 U.S. at 557).

“In evaluating a Rule 12(b)(6) motion, the Court must construe the complaint ‘in favor of

the plaintiff, who must be granted the benefit of all inferences that can be deonethé facts



alleged.” Hettinga v. United State§77 F.3d 471, 476 (D.C. Cir. 2012) (quoting Schuler v.

United States617 F.2d 605, 608 (D.C. Cir. 1979)). However, conclusory allegations are not
entitled to an assumption of truth, and even those allegations pleaded with factual sigaport ne
only be accepted insofar as “they plausibly give rise to an entitlemenietd’ régbal, 556 U.S.
at 679.
. ANALYSIS

A. The Plaintiff's Claims Against the Government

As an initial matterthe Government contends that Counts IV and VIl of the plaintiff's
Amended Complaint, which assetaims ofnegligent infliction of emotional distress and
medical malpracticagainst the Government, “should be dismissed with prejubeeduse “the
[p]laintiff's claim[s are]time-barred by the [Federal Tort Claims At&TCA’)]’'s two-year
statute of limitationfs]” and becaus&under the borrowed servant doctrine, atlgged tort
committed by D. Williams, attachesatthe borroweri(e., special employer), the Medical
Practice of David L. Higgins . . . and not to the general masterdeneral employerhe
[Government].” Gov't's Memat 2. The Courwill address each of these arguments in turn.

1. The FederalTort Claims Act’'s Two-Year Statute of Limitations

The Government argues that the plaintiff's claims agair@se timebarred because she
failed to“file her claim with the appropriate agency” within two years after the “[fifEsn
claim accrued . .[in] March 2012 when she was diagnosed with [post-concussive syndrome],
asthe FTCAmandates Gov't's Mem.at 16-11. In response, the plaintiff contends that the
statute of limitations was equitably tolled and “did not begin to run until November 7, 2013, at
the earliest when “counsel for [d]efendant Higgins contacted [the p]laintiff's counsel asid fir

indicated that Dr. Williams was a military fellow at the time he rendered treatnféins"Gov't



Opp’'n at 11.
“Under the doctrine of sovereign immity, the United States is immune from suit unless

Congress has expressly waived the defense of sovereign immunity Ivg.st@arterEl v. D.C.

Dep't of Corr, 893 F. Supp. 2d 243, 246 (D.D.C. 2012) (Walton, J.) (cliniied States v.

Mitchell, 463 U.S. 206, 212 (1988)t is axiomatic that the United States may not be sued
without its consent and that the existence of consent is a prerequisite for jianstict
“Absent a waiver, sovereign immunity shields the Federal Government . . . fromseot

Deposit Ins. Corp. v. Meyer, 510 U.S. 471, 475 (19924ne'FTCA is an example of Congress’

waiverof sovereign immunity. Under tHe€l CA, the United States consents to suit in federal
district court for certain, but not all, tort claimsCarterEl, 893 F. Supp. 2d at 246.

“The date the plaintif6 administrative claim was received is important because a party
asserting jurisdiction under the FTCA must satisfy administrative exhaustgineragnts i

‘present[ing] the claim to the appropriate fetlageency.” Olaniyi v. District of Columbia763

F. Supp. 2d 70, 87 (D.D.C. 2011) (Walton, J.) (quoting 28 U.S.C. § 2675(a) (2006jact;

the UnitedStates Code makes clear thataat‘claim against the United States shall be forever
barred unlest is presented in writing to the appropriate Federal agency within two years a
such claim accruesid. (citing 28 U.S.C. § 2401(b)), and the associated regulations explain that
a claim isdeemed presented when it is received by the agedcyeiting 28 C.F.R. 88 14.2(a),
14.2(b)(1) (2005)). Under the FTCA, a clairaccrues ‘by the time a plaintiffas discovered

both Her] injury and its caus€.’ Id. at 8788 (quoting Sexton v. United States, 832 F.2d 629,

633 (D.C. Cir. 1987))see alsdJnited States v. Kubrick, 444 U.S. 111, 123 (1979) (“A plaintiff

... amed with the facts about the harm done[t&r]hcan protect [herselfly seeking advice in

the medical and legal community. To excuse Hyerjh promptly doing so by postponing the


https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983130077&pubNum=0000708&originatingDoc=Id5688cd70a2611e2b66bbd5332e2d275&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983130077&pubNum=0000708&originatingDoc=Id5688cd70a2611e2b66bbd5332e2d275&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)

accrualof hler] claim would undermine the purpose of the limitations statute, which is to require
the reasonably diligent presentation of tort claims against the Goverfyment

Moreover,“[t]he time limits in the FTCA are just time limits, nothing more. Even
though they govern litigation against the Government, a court can toll them on equitable

grounds.” _United States v. Kwai Fun Wong, _ U.S. _, ;135 S. Ct. 1625, 1633 (2015).

However,suchrelief applies “only sparingly” and generally is not availabla plaintiff who
has “failed to exercise due diligence in preserving [her] legal rights” or hasndénated only “a

garden variety of excusable neglecltrivin v. Dep't of Veterans Affairs, 498 U.S. 89, 96 (1990)

see alsdHolland v. Florida, 560 U.S. 631, 649 (2010pting that a “[plaintiff] is ‘entitled to

equitable tolling’ only if [she] showg1) that[she] has been pursuing [her] rights diligently, and
(2) that some extraordinary circumstance stooden|jflway and prevented timely filirig
(internal citation omitted)). In this Circuitpurtscanpermit“equitable tolling but ‘only in

extraordinary and carefully circumscribed circumstant&grman v. United States, 467 F.3d

773, 776 (D.C. Cir. 2006) (quotir®mith-Haynie v. District of Columbia, 155 F.3d 575, 580

(D.C.Cir. 1998)),such as wheralespite all due diligence [a plaintiff] is unable to obtain vital

information bearig on the existence of her claimid. (quotingSmith-Haynie 155 F.3d at 579)

(alteration in original) “At a minmum, due diligence requires reasonable efforts to learn the
employment status of the defendanid. “Further, due diligence is a faspecific judgment in
each case as to what the court expects a reasonable plaintiff to do in unctweelegrents of

[her] claim.” United States v. Intrados/Intern. Mgmt. Grp., 265 F. Supp. 2d 1, 11 (D.D.C. 2002)

(citation omitted).
Furthermoref[b]ecause statute of limitations issues often depend on contested questions

of fact, dismissal is appropriate only if tbemplaint on its face is conclusively tirbarred.”



Bregman v. Perle§47 F.3d 873, 875 (D.Cir. 2014). And,‘courts should hesitate to dismiss

a complaint on statute of limitations grounds based solely on the face of the cafhplaint

Firestone v. Firestone, 76 F.3d 1205, 1209 ([@i€.1996). In other wordsa‘defendant is

entitled to succeed on a Rule 12(b)(6) motion to dismiss brougtatuie[]of limitations
grounds only if the facts that give rise to this affirmative defense aeafhethe &ce of the

plaintiff s complaint.” Lattisaw v. District ofColumbia, 118 F. Supp. 3d 142, 153 (D.D.C. 2015)

(citing Smith-Haynie v. District of Columbial55 F.3d 575, 578 (D.Cir. 1998));accord

Campbell v. Nat’l Union Fire Ins. Co. of Pittsburgh, PA, 130 F. Supp. 3d 236, 254 (D.D.C.

2015).

There is no dispute that the plaintiff did fiptesenf ] [her claim] in writing to the
appropriate Federal agenajthin two years after [her] claim accrue[dR8 U.S.C. § 2401(b),
which was in March 2012, at the latest, when she was diagnosed with post-concussiveesyndrom
seeGov't's Mem. at 10. Thereforéecausehe plaintiffdid not provide written notice of her
claimuntil December 15, 2014eePl.’s Gov’'t Opp’n, Exhibit (“Ex.”) 3 (Affidavit of Service),
the FTCA's twoayear statute of limitations periaeminglybarsthe plaintiff's tort claims
against the GovernmefitHowever, the Court cannot find from the face of the Complaint that
the plaintiff failed toexercise reasonable due diligence to I&rnVilliams’ employment
statusandbecausehe plaintiff has shown thaixtraordinary circumstancgsevented hefrom

filing her claims against the government before shetldisl Court finds that equitable tolling of

41n her opposition to the Government’s motion, the plaintiff arguedtieaapplicable statute of limitations period
for a negligence action in the District of Columbia is “a three (3) stedute of limitations . . . as opposed to the two
yearstatute [of limitations] established under the FTCA,” Pl.’s Gov't Opp’Ma and that she timely filed her tort
claims within the thregear period. However, as the Circhésnoted, “the FTCA'’s statute of limitains would

have no bite [ip]laintiffs injured in the District of Columbia or in any other jurisdiction wheresthrite of

limitations is longer than two years could evade the FTCA statute by ¥ilitmin the period prescribe by the state
statute.” Norman 467 F.3d at 776. Accordinghyhe plaintiff's argument urging the Court to aptig threeyear
statute of limitations for negligence claims in the District of Columbgarttamerit here.



the FTCAs two-year statute of limitédns periods warranted

As noted above, the plaintiff contends that the FCTA'’s yiwwar statute of limitations
should be equitably tolled until approximately November 7, 2@h&n she learnefdom
defendant Higginstounsethat Dr. Williams waemployel asa military fellowwhenhe
providedmedical treatmertb heratthe University. SeePl.’s Gov't Opp’n at 11.The plaintiff
contendghat she “exercise[d] reasonable diligence in pursuing this matter byefidinga
notice ofrepresentation letteo [the] University with a request to have both parties meet and
discuss the matter.” Pl.’s Gov't Opp’n at; E2e alsad., Ex. 9. She also “went out and retained
experts in a highly complicated medical malpractice action, and underwent theadel
complex notice provisions required in the District of Columbia to pursue a medigabotae
claim.” Pl.’s Gov't Opp’n at 12—13Specific to Dr. Williams’ employment status, the plaintiff
states that she “had absolutely no knowledge that Dr. Williarssaw@deral Employee, nor any
rational basis to believe that when she went and sought treatment from her teamt doefdr a
University that she was actually being treated b@¢ernmenemploye¢” Id. at 13. In
addition,the plaintiff notes thdtout of an abundance of caution in order to act with all due
diligence, Ehe]served the Department of Defense and the Department of Health and Human
Services with a Form 95 on December 15, 2014,” to provide written notice of her cthiats? |
despite the uncertainty as to whether the Government vpooldde Dr. Williams with the
Westfall certificationseeid., Ex. 5 (Dr. Williams Petition for Certification), Ex. G (Letter from
counsel for Dr. Williams sent to Litigation Division of the United StatesiALegal Services
Agency dated December 19, 2014) at 1 (noting that Dr. Williams and the Government had prior
discussionsegardingwvhether Dr. Williams was acting within the scope of his employment as a

federal employee while treating the plaintififherefore the Cout finds that the plaintifacted



with reasonable due diligentia preserving hei legal rights; Irwin, 498 U.S. at 96, in regards
to filing a lawsuit against the Government
In arguing that the plaintiff did not exercise reasonable due diligence, the Gewntrnm

citesas support for its position Norman v. United States, 467 F.3d 773 (D.C. Cir. 2006xM.J.

rel. Jarvisv. Georgetown Univ. Med. Ctr., 962 F. Supp. 2d 3 (D.D.C. 2GIBY, as modified

2014 WL 1378274 (D.C. Cir. Mar. 25, 2014), and Espinosa v. United States, No. 09-2399

(RMU), 2011 WL 710170, at *1 (D.D.C. Feb. 22, 2011), whheecourts in each case declined
to equitably toll the FTCA'’s twayear statute of limitations because the plaintiffs failed to act
with reasonable due diligenc@he Court finds, however, the facts in those cases distinguishable

from the facts in this casén Norman the plaintiff who sistainednjuries in an automobile

accident after being struck by the drivéra rental cawhowas a federal eployee acting within
the scope of his employment, 467 F.3d at 7A3arguedhat”he exercised due diligence
becausémmediatey following the accident he filed a workeicompensation claim with his
employer and a liability claim with USAAJY. at 776, the driver’s personal “insurance
provider,” id. at 774. Although the plaintiff failed to present this documentation to thietdistr
court, the Circuit, in reviewing the documentation, noted that “[n]either the worker’s
compensation claim noh¢ liability claim indicate[d that the plaintiff] or his attorney made any
efforts prior to the expiration of the FTCAwad-year statute of limitationsiuch less reasonably
diligent effortsto discovefthe driver'sjemployer.” Id. at 776.

Similarly, inM.J. ex rel Jarvis, the plaintiff, fourteeyears after the birth of her son,

brought a medical malpractice claim on behalf of her abbeging that hewdferedfrom physical
and mental disabilitieattributable tadhe tming and method of his delivery. 962 F. Suppa®d

4-5. The district court rejected the plaintiff's argument that the statute of limitation&ldim®u

10



equitably tolled because the plaintiff failedidentify any effortsshe had taketo learn of the
doctor’'s employer.Seeid. at 9. And, in Espinosathe plaintiff who suffered spinal injuries in a
car accident after being struck by “an active duty Army solider operatjoyernmenbwned

van on official Army business,” 2011 WL 710170, at *1, also argued thatFTCA statute of
limitations shoulde[equitably] tolled because he filed his complaint prior to the expiration of
[the] District of Columbia’s personal injury statute of limitations, having nbtgeeived the
Westfall certification,” id.at *2. The district court, however, noted that, “[o]ther than retaining
counsel in the months after the accident, the plaintiff made no effort to discover yeres{lri
employment status or to file suit within the tyear limitations period in addition to failing to
“allege[] or present[] any evidence of fraudulent concealment on the part ofetheyabat

might provide a basis for equitable tollingd. at *3.

As the Court notedarlier,the plaintiff in this case exercised reasonable due diligance
pursuingher legal rights She attemptedtdiscuss and potentially resolve this matter whth
University, retained medical experts, conducted resdhroligh the efforts of her attorneys, and
complied with timely jurisdictional requirementsparsuingcertain claims. She also reasonably
believed that Dr. Williams was an employedlué University,as he wrked at théJniversity as
a medical trainer for the field hockey tea®eePl.’s Gov't Opp’n at 11. Thus, unlike the
plaintiffs in the cases cited by the Governmérntannot be said théthe plaintiff herdailed to
employ reasonable efforts identify Dr. Williams’ employer

Moreover, the Court finds thaktraordinary circumstancesquire equitable tollingf
the FTCA'’s twayear statute of limitationsAs the plaintiffnotesthe contracbetween
defendant Higgins and the Governmemhich governs the employment terms for Dr. Williams

as a traineand member of “a fellowship programmder the supervision of defendant Higdins,

11



Pl.’s Gov't Opp’n at 1, prohibits individuatbeing treated by the trainefsom] bging] made
aware of [the] relationship” between defendant Higgins and the Goverrthenet)y
“deliberate[ly] conceal[ing] [a] material fact[] related to the involvement ef{(bovernment].”
Pl.’s Gov't Opp’n at 10see alse Gov't's Mot., Ex. 2 (Memorandum of Understanding Between
the Medical Practice of David L. Higgins, M.D. and the National Capital Conso(the
“Agreement”)) 1 12 (“Neither party will use the name of the other party iroaity publicity or
advertisig media. The existence and scope of the program, however, may be known to [the]
trainees.”). The plaintiff contends thaieitherthis contract or any other
proof or evidence of Dr. Williams’ employment . . . was ever provided to [the
p]laintiff or [her] counsel until Dr. Williamdiled a Praecipe in the underlying
Superior Court Action in March of 20[Lb in which he attached a copy of his
Petition for Judicial Findings and Certification of Scope of Officer or
Employment in Case 1:181C-00283 in this Con.

Pl.’s Gov't Opp’n at 11-12Therefore, despite the plaintigfexercise oflue diligence, she

would have been “unable to obtain [tiv#hl information,”Norman 467 F.3d at 776, about Dr.

Williams’ employment status because timbrmation wasconcealed andot male available
until Dr. Williams legally sought to force the Government to provide him whktestfall
certification And, until the Government provided the Westfall certification, it haelrttie
position that Dr. Williams was not acting within teeope of hidederal employmenbutrather
as an employee of the Medicine Center hiredhieyniversity, the same belig¢e plaintiff
reasonably held. Accoirtgly, because the Court cannot fithchtthe plaintifffailed toexercise
due diligence in pursuing her legal righdadas a result oéxtraordinary circumstancésat
existedin this case, the Court finds it appropriate to equitably toll the FCTA’sygao-statute of
limitations until November 7, 2013, when the plaintiff learned thaMiliams was a military

fellow. Thereforebecausehe plaintiff filed her administrative claimithin two years after

12



learning ofDr. Williams' statusas a military fellow, the Court musgjectthe Government’s
position thathe plaintiff's clains aganst it aretime-barred®
2. Borrowed Servant Doctrine
The Government also argues that the “[p]laintiff's claims against [it] fail uthee
borrowed servant doctrine” because “at all times relevant to the litigatiof ViDliams ‘was an
agent, saerant, and/or employee of . [the] University, Higgins, Higgins, P.C. and [the
Medicine]Center,” Gov’'t's Mem. at 15 (quotinBemoval NoticeEx. 5 (Am. Compl.) T 13),

and because “the Higgins Practice had gover to control and dirédDr.] William s in the

performance of his workjd. The plaintiff contends that issue preclusion estops the
Government from asserting the borrowed servant doctrine because
the issue over whether or not [the Government] was liable for the actions of Dr.
Williams was atually litigated, [and] determined by a valid final judgment on the
merits when the Court issued its previpusling after a full and fair opportunity
to litigate the matter where the issue of [the Government’s] liability for Dr.
Williams was essential.
Pl’s Gov't Opp’n at 21. In response, the Government asserts that the “statditangden
individual's scope of employment (for purposes of Westfall certificatiosg¢pmarate and distinct
from the control inquiry and the ultimate issue of employer liability (foppses of borrowed
savant).” Gov't’'s Reply at 10. Accordingly, the Court must decide (1) whedftr litigating
the Westfall certification issues, the Government’s determination that it mustdigugad as a

defendant foDr. Williamsfor Westfall certification purposdsars the Government from

denying liability forDr. Williams’ alleged negligent conduct based on issue preclusion, and if

> The Government also contends that the plaintiff did not exercise reasalhdliligence because she did not
serve her administrative claim on the appropriate federal agantwer affidavit establishing service of her claim
lists the wrong address for the Department of Defense. Gov't's ReplyDespite the plaintiff'snistake the
appropiate agency received the plaintiff's administrative claim in M&@h5,seeGov't's Mot. at 4, whichwas
within the twayear statute of limitationas a result ofhe Court’s equitable tolling dahelimitations period. Thus,
the Court finds that thissgumentlacksmerit.

13



not, (2) whether Dr. Williams is a borrowed servant of the Higgins Practice, which the
Government argues should $aely liable for Dr. Williams'alleged neligent conduct.
a. The Applicability of Issue Preclusion

There does not appear to be a case in this Circuit that has addressed the issieof whet
the Government, which after substitutingeltdor an individual in a civil action after
determining that the individual acted within the scope of his federal employmétegifall
certification purposes, is precluded from arguing that it is not liable for thedodi’s allegedly
negligentacions under the borrowed servant doctride. supportfor its position thathe
Westfall certificationquestiorandthe determination ofdbility for the allegedlynegligent

conduct are separate issues, the Government relidalorer v. Flaggmar93 F.3d 196 (5ticir.

1996), which addressed this issue. The Court finds the reasoriatmerinstructive

In Palmer the Firth Circuit considered whether “a federal employee who acts as the
‘borrowed servant’ of a private employer may simultaneously act within tdpesif his federal
employment in such a way as to make him immune from suit under the Westfalb8dt.3d
at 197. In assessing this issue, the court noted that it had to determine whethdrexasistate
law where the alleged negligenaecarred, “the scope of employment inquiry is separable from
the control inquiry and the ultimate issue of liabilify Id. at 201. However, thecourt
recognizedhat“Texasstate law on this issue [was] spérsecause

[tlhe Westfall Act creates a unigusituation in which the parties have an interest

in proving that an employee acted within the scope of his or her employment,

without regard for the ultimate issue of the employkakility [while] the model

tort casdin Texas] answers the scope of dayment issue only in the context of
assignindiability .

8 Under Texas state law, “an employee acts within the course and scope gplogneemt when his actions are: 1)
within the general authority given to him by his employer; 2) in furtherahiteeonaster’s business; and 3) for the
accomplishment of the object for which he is employdeidimer 93 F.3d at 199 (internal citation omitted).
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Id. And, he “Texas cases involving two ‘employers’ generally resohg the issue of which
employer had ‘control’ over the tortfeasor, and hence the liability through thevwexarservant’
doctrine.” Id. at 201-02. Thus, “Texas courts have not elaborated on whether the tortfeasor was
also within the sape of the non-liable defendasme&mployment, or whether a tortfeasor is legally
able to act simultaneously within the scope of employment@tiefendants where only one is
ultimately liable” Id. at 202. Nonetheless, in “reach[ing] the result [that it] believe[d] the Texas
court would be most likely to reach,” jee alsad. at 202 (“Because Texas courts have not
directly addressed this issue, we must decide it as we believe the Texas Suprgmedd

have decided it, if confronted with the issue directlyttig court reasoned (1) that there was “no
distinction between simultaneously ‘serving’ two masters, and acting whthiiscopeof
employment’ of two employef3” id. at 204, (2) that “a particular action can serve more than
one purpose, while still remaining within the scope of employmémd;[“[A]n action may

benefit the employee personally, but still fall within the coarse scope of his employment, so
long as the purpose of the action still benefits the master to an appreciable’ éxiternal

citation omitted)), and (3) that “[tlhe borrowed servant inquiry seeme[d] to bemevant only
after one determineshetheran employee’s actions are within the scope of his general
employment]” id. (noting that “[e]ven if the borrowing master is liable for the acts of the
servant, ‘the general employer remains liable if the act fell within the scdpe employee’s
generakemployment’™ (internal citation omitted)). Therefotee court concluded that “nothing

in Texas law indicates that the stated test for scope of employment . . . aldesratu

additional element of control over the tortfeasor’s actions. Indiedound]that the element of
control is relevant only to the seps# issue of ultimate liability. Id. at 205.

Applying these principlebere the Court notes thaDistrict of Columbiarespondeat
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superior]law, which applies in this case, follows tRESTATEMENT (SECONDDF

AGENCY (1958) (“Restatement’ip defining scope of employmentCouncil on Am. Islamic

Relations v. Ballenged44 F.3d 659, 663 (D.C. Cir. 2006). Undsz Restatement:

Conduct of a servant is within the scope of employmenuifobly if: (a) it is of

the kind he is employed to perform; (b) it occurs substantially within the
authorized time and space limifgnd] (c) it is actuated, at least in part, by a
purpose to serve the mastefHowever, clonduct of a servant is not within the
scope of employment if it is different in kind from that authorized, far beyond the
authorized time or space limits, or too little actuated by a purpose to serve the
master.

Restatement 828. Consequentlyistrict of Columbia landoes not include the additional
element of control over the tortfeasor’s actions in determining the scope afyenepit. In
addition, District of Columbia cases have separately considered the borrowed dectane as

a defense to assigning liability for tortious conduseeDellums v. Powell, 566 F.2d 216, 220

(D.C. Cir. 1977) (applying the borrowed servant doctrine as a defense to vicaridiiy)|iaeairt.

denied 438 U.S. 916 (1978%ee alsdstate of Carter v. District of Columbi@03 F. Supp. 165,

167 (D.D.C. 1995) (discussing whether the borrowed servant doctrine transferrey bialiie
District of Columbia foithe actions of United States Park Police engaged in routine patrolling in
the District of @lumbia). Accordingly, the Court finds “that theelent of control is relevant
only to the separate issue of ultimate liabilitgglmer 93 F.3d at 205, and thus, issue preclusion
does not applin this case becausiee parties have only litigated Dr. Williams’ scope of
employment for Westfall certificetn purposes.
b. Borrowed Servant Status andLiability
“Under the law of agency, ‘a person who is generally the servant of one miasher [

become the borrowed servant of anotlieChang v. United States, Nos. 02-2010 (EGS),

02-2283 (EGS), 2007 WL 2007338*12 (D.D.C. July 10, 2007) (quioky Dellums 566 F.2d at
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220)(alteration in original) “In considering whether an employee’s negligence should be
imputed to a special employer, the critical determination is which employer ptssgsswer

of control.” Dower v. Davis, No. 86-2658-0G, 1987 WL 12847, at *5 (D.D.C. July 28, 1987).

The Restatemermdentifiesthe followingfactorsas relevant taleterminng the issue of control:

(a) the extent of control which, by the agreement, the masdgrexercise over
the details of the work;

(b) whether or not the one employed is engaged in a distinct occupation or
business;

(c) the kind of occupation, with reference to whether, in the locality, the work is
usually done under the direction of thenmoyer or by a specialist without
supervision;

(d) the skill required in the particular occupation;

(e) whether the employer or the workman supplies the instrumentalitiess,&od

the place of work for the person doing the work;

(f) the length of tine for which the person is employed;

(g) the method of payment, whether by the time or by the job;

(h) whether or not the work is part of the regular business of the employer;

() whether or not the parties believe they are creating the relation ofmaast
servant; and

()) whether the principal is or is not in business.

Restatement § 220(2).

Furthermore![i] f the borrowed servant commits a tort while carrying out the bidding of
the borrower, vicarious liability for that tort attaches to the borrower and tiwe tgeneral
master.” Dellums 566 F.2d at 220. “However, ‘[a] person may be the servant of two masters,
not joint employers, at one time as to one act, if the service to one does not involve the
abandonment of service to the other.” @a2007 WL 2007335, at *12 (citing the

Restatement § 223ee als®ellums 566 F.2d at 221 (“[T]here is a presumption that an actor

remains in his general employmest long as by the service rendered another, he is performing
the business entrusted to him by the general employer.” (citing the Resta®@ 227, n.6, cmt.
b)). And, ifa senant acts within the scope of his employment for both masters, both may “be

responsible for an act which is a breach of datgne or both of them.'Restatement 826 cmt.
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a. Moreover, “[w]hether one paris the ‘sole master to whom liability can attach . . . is usually
a question of fact, generally to be decided by the’jurChang 2007 WL 2007335, at *12
(quotingDellums 566 F.2d at 220).

Based on the recorrentlybefore the Courif camot be said that the facts here
undisputably provéhat the Higgins Practice is solely liable for Dr. Williams’ allegedly negligent
conduct. The Governmeptimarily relies uporthe Agreementbetween the National Capital
Consortium (the “Consortium”) and the Higgins Practice to stiawDr. Williams as a member
of the Consortium, was under the control of the Higgins Practice, and therefore, a borrowed
servant of the Higgins Practic&eeGov't's Mem. at 15. Specifically, the Government notes
that the Agreement provides that Dr. Williams, “[w]hile training at the [Higginattite, . . .
[wag under the supervision of [Higgiri&racticé officials for training purposeand [was]
subject to, and [was] required to abide &l practicable [Higgins] Practice rules and
regulations.” Gov't’'s Mot., Ex. 2Xgreement) 1 5 Under the Agreemerr. Williams was
“considered [a] provider[] or member[] of the [Higgins] Practice’s workfavbde performing
duties pursuant to [the]greement,’id., Ex. 2 (Agreementj 1Q and the Higgins Practice
“reserved the right to refuse to accept or to bar [Dr. Williams] from trainmgwit [was]
determined that [hidurther participation would not be in the [Higgins] Practdeést interds
id., Ex. 2 (Agreement) § 9. Additially, the Agreement stated thatcause Dr. Williams,

“while training at the Practice, [was] under the exclusive control and superasthe [Higgins]
Practice[,] . . proceeds from [Dr. Williams’] professionkills [became] the [Higgins] Practice’s
exclusive property.”ld., Ex. 2 (Agreement) § 11. Based on these provisitesAgreement
suggests that Dr. Williams wasborrowed servant of the Higgins Practice, and therefore, the

Higgins Practice would be le for tortious conductommittedby Dr. Williamswhile working
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under thecontrol andsupervision othe Higgins Practice.

Howeverthe Agreement alsprovides that the Consortium “requires special clinical
training in preparation for board certification of fellows . . . in sports medicine,”xd2 E
(Agreement) 3, anthat“[i]t is in the best interest of the Consortium for trainees to use the
facilities of the [Higgins] Practice to receive [this] clinical experiengk,"Ex. 2 (Agreementy
4. Additionally, ‘thedirector of the Consortium’s Family Medicine/Sports Medicine Fellowship
Program” assisted in the “outlinifof the] specific goals and requirements for [the] clinical
rotation” performed, including “the anticipated training, training and supervisaoards to be
employed, and any other issues required by the Family Medicine/Sportamédeitiowship
Program Review Committee [t., Ex. 2 (Agreement) 1 8. The Agreement also suggests that the
Consortium prohibited the Higginsdtice from generating professional bills for services
rendered by Dr. Williams “to patients who are beneficiaries of the Department of
Defense/TriCare.”ld., Ex. 2 (Agreement) § 11. The Consortiturtherpromised to “ensure
compliance with all applicaé [Higgins] Practice rules and instructions and those of its
physicians,’id., Ex. 2 (Agreement) 27, and it provided secondary liability coverage because,
“while performing services pursuant to [the A]lgreement, Consortium train@asnjed]
employees bthe United States performing duties within the course and scope of thealfeder
employment,’id., Ex. 2 (Agreement) J 32. Consequenthg record alssuggests that the
Consortium maintained some elengeat controlof Dr. Williams’ clinical experiene at the
Higgins Practice and that Dr. Williams was acting within the scope alutiss for both the
Higgins Practice and the Consortium. Theref because the current recdks not clearly
attach liabilityexclusivelyto the Higgins Practice, the G must deny the Government’s

motion to dismissor alternativéy for summaryudgmentwith respect to the plaintiff'slaims

19



against itbased on the borrowed servant doctfine.

B. The Plaintiff's Claims Against the NCAA

1. The NegligenceClaim

In Count lof her Amemled Complaint, the plaintiff asserts a negligence claim aghiast
NCAA, alleging that it “was careless and negligent by breaching the duties of caentteal for
the benefit of [the p]laintiff.”Removal NoticeEx. 5 (Am. Compl.) 1 142. d'state a claim of
negligence under District of Columbia law, the plaintiff must estaktiah“(1) the defendant
owed a duty of care to the plaintiff, (2) the defendant breached that duty, and (3) theolbreac

duty proximately caused damage to the pitiih Haynesworth v. D.H. Stevens Co., 645 A.2d

1095, 1098 (D.C. 1994)Defendant NCAA argues that

[nJowhere in the Amended Complaint does [the p]laintiff plead that the NCAA
did something or did not do something after the alleged injury with respect to her
medical care, that the NCAA played any part in the medical decision made by the
healthcare providers she consulted, or even that the NCAA was aware of her
injury or that she was receiving medical ear Simply put, [the p]laintiff's
[negligence] claim is about the medical care she receiwed @ther people, not

the NCAA.

NCAA'’s Reply at 8. Thus, the NCAA contends that tp]laintiff has not pled sufficient facts
to establish (even at the pleading stage) that [its] supposed negligence causjeddsft]” and
therefore, thé[p]laintiff’s negligencebased claims must be dismiss&dNCAA’'s Mem. at 15

“The District of Columbia Court of Appeals ‘has defined proximate causationtas tha

7 The Court finds the Government’s motion for summary judgment pueengiven that discovery has nait

occurred in this case. Howeveftesithe close of discovery and once the record is complete, the Government may
of course renew its motion for summary judgment on the grounds that te@bdrservant doctrine shifts sole

liability to the Higgins Practice.

81n a footnote irits motion b dismissthe NCAA noted that it “disagrees that [the p]laintiff has identified a Iggall
cognizable duty that the NCAA breached” because “the law is clear that athletic asssalatnot have a legal
duty to prevent foreseeable riskd&NCAA’'s Mem. at14 n.11. However, he NCAA appears to predicate its
argument solely on the causation elenwdra negligence clainseegenerallyNCAA'’s Reply (failing to address the
plaintiff's argument thathe NCAA concedes that the plaintiff has successfullagdelthe duty, breach, and
damage®lement} and therefore, the Court, at this time, will consider only whetieMCAA's alleged
negligence was a proximate cause of the plaintiff's alleged injuries
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cause which, in natural and continual sequence, unbitpkany efficient intervening cause,
produces the injury, and without which the result would not have occurred.” Smith v. Hope
Village, Inc., 481 F. Supp. 2d 172, 199-200 (D.D.C. 2007) (Walton, J.) (qubtstgct of

Columbia v. Zukerberg, 880 A.2d 276, 281 (D.C. 2005)). “[A]n actor whose conduct is a

substantial factor in bringing about [the] harm shall be liable in negligence .,.infer[alig]

harm foreseeably attributable to his or her condulet.’at 200 (quotingVhite v. United States

780 F.2d 97, 106 (D.C. Cir. 198@lterations in original)). The plaintiff may demonstrate

proximate cause by “either direct or circumstantial evidéribgkerberg 880 A.2d at 281, and
“[iln most cases, the existence of proximate cause is a questact &ifthe jury,” and ‘only if
it is absolutely clear that the [defendant’s] negligence could not have beenmagtexause [of
the harm asserted by the plaintiff] is it a question of Tagmith, 481 F. Supp. 2d at 185 (first

guotingMcNeal v. HiLo Powered Scaffolding, Inc. 836 F.2d 637, 644 (D.C. Cir. 1988); then

qguoting_ Boodoo v. Cary, 21 F.3d 1157, 1161 (D.C. Cir. 1984erations in origina))

Here, he plaintiff has pleaded facts sufficient to establish a ctdinmegligence against
theNCAA. In her Amended Complaint, the plaintiff asserts that “[d]efendant NCAA undertook
and assumed a duty to protect the physical and mental well-being of all sitlietds
participating in intercollegiate sports, including [fer. . [and] a duty to prett studenathletes
from brain injuries.” Removal NoticeEx. 5 (Am. Compl.) 1 138-39 he plaintiff then alleges
that “[d]efendant NCAA failed in its duties” by, among other things, failing to

ensure that the coaches, athletic trainers and graduate assistants were educated

about the signs, symptofyjsand risks of concussions, seceantpact syndrome,

and posttoncussive syndrome;implement appropriate safety procedures and

policies regarding care, treatment, and monitoring of stuakhitetes sufferig

from concussions, concussion symptoms, and -@gmstussive symptoms;

implement appropriate oversight over its member institutions in their

implementation of Concussion Management Plans; provide appropriate guidance
to its member institutions on concumsi management; [and] safeguard|] its
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student-athletes from preventable concussion and post-concussion injuries.
Id., Ex. 5 (Am. Compl.) 1 142(bjg), (h), (i), (k), (m). And the plaintiff also contends that the
NCAA'’s alleged negligent acts or omissgproximately caused her to suffer economic and
non-<economic damages suchwasious ‘past[andfuture] medical bills . . . and loss of future
economic opportunity,” id., Ex. 5 (Am. Compl.) § 145, as well as “deterioration of her mental
status, daily meal struggles, pain, suffering, mental anguish, depression, embarrassment,
humiliatior],] and disfigurement,” id., Ex. 5 (Am. Compl.) § 146. Because “it is [not] absolutely
clear that the [defendant’s] negligence could not have been a proximate cause” ahthe har
asserted by the plaintiff,” Smitd81 F. Supp. 2d at 185 (second alteration in origiaak)
because the plaintiff has pleaded facts sufficient to demonstrate causatitimstand a motion
to dismiss, the Court must deny the NCAA’s motionigrdss with respect to the plaintiff's
negligence claim against it.

2. The Gross Negligence Claim

Countll of the plaintiff's Amended Complaint assedgross negligence claim against
theNCAA. SeeRemoval NoticeEx. 5 (Am. Compl.) 11 147-58he NCAA contends that the
plaintiff's gross negligence claim against it is “duplicative of [the p]laintiff'gligence claim
and should be dismissed as redundant.” NCAA’s Mem. at 15.

“In the District of Columbia,courts have traditionally analyzed vther a defendant

acted with gross negligence only in limited circumstances where grglsgemee is a specific

element of a claim or defense, or for equitable reaso&earch v. Uber Techdnc, 128 F.

Supp. 3d 222, 237 (D.D.C. 2015) (quoting Hernandez v. District of Colu8wkaF. Supp. 2d

112,116 (D.D.C. 2012)). Were as here, th§plaintiff has already alleged a negligence c[dim

... the Court defers to the general rule in the District of Columbia against renggiegrees of
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negligenceand will dismiss as duplicative plaintiéf’claim for gross negligence .as a separate
basis of liability” Id. (citation omitted)alterations in original)

The “[p]laintiff maintains her contention that [d]efendant NCAA'’s conduct in thigena
rose to the level of gross negligence for which punitive damages may be recdyenadblhat
sjuch damages are not recoverable under a mere standard of negligence.” RA’©pICn at
32. Howeverthe plaintiffs Amended “Complainhcludesmultiple cours of negligence
againsf{the NCAA], and [the plaintiff] does not identify any relevant statutory claim or defense
requiring a showing of gross negligenc&earch128 F. Supp. 3d at 23%ee alsdkemoval
Notice Ex. 5 (Am. Compl.) 11 147-5@l{eging oty the elements of a gross negligence claim
without any reference to any statutory claim or defensegtead, the plaintiff asserts a claim of
gross negligence only for the purposes of recovering punitive darha@es. ‘neither'gross
negligencenor ‘punitive damagess a stand-alone cause of actian the District of Columbid.
Search128 F. Supp. 3dt 23-38. Accordinglythe Court must dismiss the plaintiff's gross
negligence claim against defendant NCAA

3. The Negligent Infliction of Emotional DistressClaim
The plaintiff in Count IV of her Amended Complaint alleges that she “has and cantinue

to suffer from severe emotional distresssulting fromthe NCAA's alleged negligence.

9The Court also notes that “[ijn the District ©@blumbia, punitive damages are generally available only in actions
arising from intentional torts.’Doe v. De Amigos, LLC987 F. Supp. 2d 12, 17 (D.D.C. 2013) (citDalvetti v.
Antcliff, 346 F. Supp. 2d 92, 108 (D.D.C. 20040nd, “[t]he District of Columbia does not allow recovery for
punitive damages for a showing of mere negligen¢g. {citing Harvey v. Mohammed41 F. Supp. 2d 164, 1.80
81 (D.D.C. 2012)aff'd in partas modifiedandrev'd in part 798 F.3d 1042 (D.C. Cir. 2015)“Rather, puitive
damages are reserved for only those tortious acts that are ‘replete vidth. fhaddarvey, 841 F. Supp. 2d at 181
(quotingZanville v. Garza561 A.2d 1000, 1002 (D.C. 19893ge alsWash. Med. Ctr., Inc. v. Holl&73 A.2d
1269, 1284 (D.C. 199@Punitive damages are warranted only when the defendant commit®adarct
accompanied with fraud, ill will, recklessness, wantonnessgspmeness, willful disregard of the plaintiff's rights,
or other circumstances tending to aggravate the irij(internal quotation marks and citation omitted)herefore,

to the extenthe plaintiff's Amended Complaint can be construed as a request fovputéiinages, the plaintiff has
not made a showing sufficient to establish that the NCAA committed aniamteitort against her that was “replete
with malice.” Zanville, 561 A.2d at 1002.
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Removal NoticeEx. 5 (Am. Compl.) 1 171Similar to its argurantin opposition to the
plaintiff's gross negligence clainhe NCAA contends that the “[p]laintiff's negligent infliction
of emotional distresglaim] is subsumed by her negligence claim and thereby seeks duplicative
damages.” NCAA’s Mem. at 16.

“To establish a prima facie case of negligent infliction of emotional distress, [&ffjlain
must show that she was in the zone of physical danger created by [the defendant’s]armhduc
was caused by [the defendant’s] negligence to fear for her owsbeet].” Hollis v. Rosa

Mexicano DC., LLC, 582 F. Supp. 2d 22, 27 (D.D.C. 2008) (quoting Jane W. v. Pres. & Dirs. of

Georgetown Coll., 863 A.2d 821, 826 (D.C. 20()erations in origina)) Alternatively,

“when a plaintiff[is] not within the zone of dager but where there is a ‘special relationship’
between the parties,” a plaintiff may state of a claim of negligent inflicfi@motional distress

if the plaintiff can show that (1) the defendant has a relationship with theifplaint

or has undertaken an obligation to the plaintiff, of a nature that necessarily
implicates the plaintiff's emotional welleing, (2) there is an especially likely
risk that the defendant’s negligence would cause serious emotionalsiisttes
plaintiff, and (3) negligent actions or omissions of the defendant in breach of that
obligation have, in fact, caused serious emotional distress to the plaintiff.

Lesesne v. District of Columhid46 F. Supp. 3d 190, 195 (D.D.C. 20{&)ing Hedgepeth v.

Whitman Walker Clinic22 A.3d 789, 810-11 (D.C. 20)1)

Here the plaintiffhas not pleaded facts sufficient to establish a claim of negligent
infliction of emotional distresagainsthe NCAA. In her Amended Complaint, the plaintiff
merelysummarizeshe samallegationsuponwhich she seek® establish claims of negligence
and gross negligence, and recites, in a conclusory faghme|ementthat set fortha claim for
negligent infliction of emotional distres®emoval NoticeEx. 5 (Am. Compl.) 11 169-73.
Additionally, the plaintiff has not proffered any facts that demonstrateibBlGAA’s alleged

negligencerather than her underlying physical injury, caused her serious emotionedsliSee
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id., Ex. 5 (Am. Compl.) 1 172-73 (asserting the same injuries in Couegligence) and
Count Il (gross negligence) against the NCAA). Consequently, the plaintiff hasadeglfacts
sufficient to plausibly stata claim of negligent infliction of emotional distress agaihst
NCAA, and therefore, the Court grants theANCs motion todismiss CountV against it
4. The Fraudulent Misrepresentation Claim

The plaintiff alleges in Count V of her Amended Complaint thatN@AA made false
representations to hby stating‘that it undertook and assumed a duty to proteefahysical and
mental wellbeing of all studen&thletes participating in intercollegiate sports . . . [and] to protect
studentathletes from brain injuries.” Removal Notiée. 5 (Am. Compl.) 1 175TheNCAA
contends that the plaintiff fails to plead the requisite elements of a common lavelgan,
including failing to identify “what statements [it] made to [the p]laintiff, whesmstatements
were made, how any such statements were false, that [it] knew the statemerftdsgar how
[the p]laintiff relied on those statements to her detriment.” NGAAem. at 12.

“The essential elements of common law fraud are: (1) a false representation (2) i
reference to [a] material fact, (3) made with knowledge of its falsity, ith)the intent to

deeive, and (5) action is taken in reliance upon the representaifan.Acad. of Clinical

Psychologists v. Grp. Hosp. & Med. Servs., Inc., 878 A.2d 1226, 1233 (D.C. 2005) (citation

omitted). In addition to the pleading requirements of Rule 8 of the Ré&eres of Civil
Procedure,riud claims are subject to the heightena@ging requirement of Rule 9(b), which
provides that “[i]n alleging fraud or mistake, a party must state with partiiguliae
circumstances constituting fraud or mistak€€d.R. Civ. P. 9(b). To satisfy thisheightened
standad, “the pleader [must] . .state the time, plag¢ and content of the false

misrepresentationshe fact misrepresented . . . [,] what was retained or givas ap
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consequence of the frautlgdnd “idertify individuals allegedly involved in the fraud.” United

States ex rel. Williams v. MartiBaker Aircraft Co.389 F.3d 1251, 1256 (D.Cir. 2004)

(citations omitted)see als&tevens v. InPhonic, InG62 F. Supp. 2d 105, 114 (D.D.C. 2009)

(Walton, J.) (“The complaint must . . . provide a defendant with notice of the who, what, when,
where, and how with respect to the circumstances of the fraud in order to meahtmnsed
pleading standard.” (interneitation andguotation marks omitted)).

Here,the plaintiff has failed to allege facts sufficient to state a claim of fraudulent
misrepresentatioagainst the NCAAo survive a motion to dismiss. The plaintiff claims tinat
“NCAA has both promised and acknowledged that it has a duty to protdatdtie and safety
of studentathletesbecause the NCAA'’s Constitution states that the NCAA “shall assist
[member] institution[s] in [their] efforts to achieve full compliance with all sided
regulations,”Removal NoticeEx. 5 (Am. Compl.) 1 65, and teuse‘the NCAA utilizes injury
surveillance data to examine, explore, understand, and work to prevent sports inguries.”5
(Am. Compl.) 1 67. Additionallythe plaintiff asserts thahe NCAA'’s representations to protect
the health and safety of studeibletes were false. Sgk, Ex. 5 (Am. Compl.) 1 176.

However, the plaintiff recognizes that the NCAA, through its Constitution, expnestes that
each member institution maintains sole responsibility “to protect ththhefabnd provide a saf
environment for, each of its participating student athletes,”Ex. 5 (Am. Compl.) 1 64

(quoting Article 2.2 of the NCAA'’s ConstitutionEvenacceping the plaintiff's allegationof
fraudulent misrepresentation as true, as the Goust at this stgeof the proceedingshe has

not alleged any facts that demonstfabey the NCAA'srepresentations are allegedly false, were

“made with knowledge of its falsity [or] with the intent to deceived. Acad. of Clinical

Psychologists878 A.2d at 1233.nkteadwhatthe plaintiffhas done isimply assera
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threadbare recital of the elements of a fraudulent misrepresentation Ss@Removal Notice
Ex. 5 (Am. Compl.) 11 174-8Zuch bare, conclusory allegaticsatisfyneither the Rule 8
pleading standards as explained uridbd, nor the heightened pleadings requirements of Rule
9(b). The plaintiff’'s fraudulent misrepresentation claim against the NCAA musgftrer be
dismissed.
5. The Breach of Contract Claim
CountVI of the plaintiffs AmendedComplaint alleges thahe NCAA and the plaintiff
entered into a contract whereby the NCAA agreed to undertake and assume a duty
to protect the physical and mental wiedling of all studerathletesparticipating
in intercollegiate spost including [theplaintiff]; and agreed to undertake and
assume a duty to protect studatiletes from brain injuries. In return, [the
pllaintiff [ ] agreed to abide by all rules and regulations promulgated by
[d]efendant NCAA through its Constitution, Bylaws, and nusasrauthorizations
required to participate in field hockey.
Removal NoticeEx. 5 (Am. Compl.) 1 184. According tioet plaintiff, “[d]efendant NCAA
breached [thisfontract in failing to protect the physical and mental Avelhgof [the p]laintiff
and in failing to protect [her] from brain injuriesld., Ex. 5 (Am. Compl.) 1 186.
“In the case of a claim for breach of contract, the complaint must allegedoessary
elements in order to effect fair notice: (1) a valid contract between the pétias obligation

or duty arising out of the contract; (3) a breach of that duty; and (4) damages loajte]

breach.” Inebereme v. Capital One, N,A30 F.Supp. 2d 40, 47 (D.D.C. 2010) (internal

guotation marks omitted)The NCAA argueghatdismissl of the plaintiff's breach of contract
claim against it is warranted becatise plaintiffhas not “identif[ied] an actual contract between
her and the NCAA, much less a contract in which the NCAA agreed to be responsible for
injuries [the p]laintiff cold suffer while playing field hockey.” NCAA’s m at 13. The

Court agrees.
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In her Amended Complaint, the plaintiff citéee following formal agreemenés
establishing a valid contrafdr the basis of her breach of contract claffir) Health Insurance
Portability and Accountability Aqt'HIPAA”) authorization form$or the NCAA and the
University; (2) Student-Athlete Concussion Statements for 2010-2011 and for 2011-2012 on
behalf of theUniversity; and3) a Student-Athlete Authorization/Consent for Disclosure of
Protected Health Information for NCARelated Research Purposes for the NCAA. See
Removal Notice, Ex. 5 (Am. Compl.) 11 68, 92—-93,4%: alsd’l.'s NCAA Opp’'n at 26-27.
However, onlytwo of these formal agreemerdsebetween the plaintifand the NCAAand
thoseagreemergtareonly a request to access the plaintiff's medical reco8keRemoval
Notice, Ex. 5 (Am. Compl.) 11 68, 96. Consequentlypthntiff has neitherdentified a valid,
enforceableontractwherein theNCAA agreed t@rotect the physical and mental wi#ing of
studentsathletes, including the plaintjfhior the specific terms of any contraegarding the
NCAA'’s alleged duty or obligation to provideedicaltreatmento the plaintiffthatthe NCAA

breached SeeRemn v. Spicer HB, LLC, 134 F. Supp. 3d 21, 30 (D.D.C. 2015) (dismigsirig

of the plaintiff's breach of contract claims because the plaintiff “failed tatiigean obligation

or duty arising out of the [contract] that was breached by [the d]efenda#s’alsdn re Fort

Totten Metrorail Cases Arising Out of the Events of June 22, 2009, 808 F. Supp. 2d 154, 159

(D.D.C. 2011) (Walton, J()'It is partcularly important to note that ‘one
cannotbreacha contractwithoutbreachinga particular obligationreated under theontract”
(quotinglhebereme730 F. Supp. 2d at 47)

Alternatively, if the Court concludes “that a formal contract was not entered into between
the parties,” the plaintiff asserts “that she has adequately pled facts totsuplaomof

quasieontract or an impliedin-fact contract.Pl.’s NCAA Opp’n at 29. Specifically, the
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plaintiff contends that she “expect[ed] to receive consideration from [d]efeNdzAA for
granting it the ability to appropriate her likeness and providing access to her patenhfible
and privileged medical information in the form of compliance and enforcement of theadpgpli
rules and safeguards imposed by the NCARAL’at 30. But, as the NCAA noteseeNCAA’s
Reply at 6, the plaintiff has not pleztlnyfactsto establish @uasieontractor an impliedin-
fact contract, and the plaintifhay not now seek to do sofarther amend her complaitiirough

an opposition briefSeeThomas v. Sotera Def. Sqléc., 40 F. Supp. 3d 181, 185 (D.D.C.

2014) (noting that “a complaint may not be amended by the briefs in opposition to a motion to
dismiss” (internal citation and quotation marks omittéé)Accordingly, because th@aintiff
has failed to pleathcts sufficiento establish a valid contract between her andNitGAA
regarding the NCAA'slleged duty or obligation to provide haedical treatmenthe Court
mustgrant the NCAA’s motion talismiss the plaintifé breach of contraalaim against it
6. The Medical Malpractice Claim

The plaintif predicates Count VIII of her Amended Complaint on a medical malpractice

claim againsthe NCAA In the District of Columbia, a “healthcare provider” is

an individual or entity licensed or otherwise authorized under District law to
provide healthcare service, including a hospital, nursing facility, comprehensive
outpatient rehabilitation facility, home health agency, hospice program, renal
dialysis facility, ambulatory surgical center, pharmacy, physicianeattlin care
practitioner’s office, longerm care facility, behavior health residential treatment
facility, health clinic, birth center, clinical laboratory, health centegsjman,
physician assistant, nurse practitioner, clinical nurse specialist, cergfiesiered
nurse anesthetist, certifietirse midwife, psychologist, certified social worker,
registered dietitian or nutrition professional, physical or occupationahdiser
pharmacist, or other individual health care practitioner.

101n her oppositions to both defendants Patriot League’sharidniversity’'s motions to dismiss, the plaintiffakes
the same argument that she has @ddalcts toshow the existence afquasicontract and if the Court deems
otherwise, she requests leave of the Court to further amend her ComBlegaiuse the arguments and facts are
essentially identicalt is unnecessarfor the Courto separately addressshargument imegards teeach motion, as
the Court’s ruling here ialsoapplicable to the other defendants’ motions.
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D.C. Code § 12801(2) (2012).Defendant NCAA contendblatdismissal othe plaintiffs

medical malpractice claim against it is warranted because the “[p]laintiff doeeg# that the
NCAA is a healthcare provider licensed in the DistoicColumbia . . . , and the NCAA neither

falls within any of the twety-seven examples enumerated in the statute, nor can it be considered
an ‘other individual health capractitioner under any reasonable interpretation of the term.”
NCAA’s Mem. at 9. The Court agrees.

The Court notes that the plaintiff has not altkge pleaded factthatdemonstrate that
theNCAA is “an entitylicensedor otherwise authorized under District law to provide healthcare
service[s].” D.C. Code § 16-2801(2)onethelesdn her attempto show that[ d]efendant
NCAA undertook a duty tact as dealthcare providérPl.’s NCAA Opp’n at 18the plaintiff
relieson the Sports Medicine Handbddkreated by the NCAA Committee on Competitive
Safeguards and Medical Aspects of Sports, which provides “guidelines for spditsima care
and [the] protection of student athletes’ health and safety . . wiot she contendsnay
constitute some evidence of the legal standard of caret iV (citing NCAA Mot., Ex. B
(2011-2012 NCAA Sports Medicine Handbook (the “Sports Medicine Handbook™)) at 2). And,
the plaintiff argues thahe NCAA'’s enforcement of the Sports Medicine Handbook and its
underlying policies and guidelines constitutes the “practice of medicldedt 18 (comparing
the NCAA's action with respect to this Handbook to “Georgetown University and George
Washngton University[, which both] craft and enforce policies and procedures to beditiliz

within their hospitals”). However, the Sports Medicine Handbook expressly states:

11 4In determining whether a complaint states a claim, the court may cotisidfacts alleged in the complaint,
documents attached thereto or incorporated therein, and matters of whaghtake judicial notice.’Abhe &
Svoboda, Inc. v. Cha®08 F.3d 1052, 1059 (D.C. Cir. 2007) (citation omitted). Therefore, bedeupkintiff
incorporates the Sports Medicine Handbook into hmeAded ComplainseeRemoval NoticeEx. 5 (Am. Compl.)
1 42, the Counwill consider the Sports Medicine Handbook in italysis.
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This handbook consists of guidelines for eaclstitution to consider in
developing sports medicine policies appropriate for its intercollegiate athletics
program. . . . These recommendations are not intended to establish a legal
standard of care that must be strictly adhered to by member institutions.
[Additionally,] [tlhese general guidelines are not intended to supersede the
exercise of medical judgment in specific situations by a member institution’s
sports medicine staff. In all instances, determination of the appropriatarchre
treatment b studentathletes must be based on the clinical judgment of the
institution’s team physician or athletic health care team that is consistent with
sound principles of sports medicine care.
NCAA Mot., Ex. B (Sports Medicine Handbook) at 2. Therefttle NCAA, through the Sports
Medicine Handbook and its policies, only provides guiddacéheconsideratiorof its member
institutions anddoes not establish a standard of cergeaddefering to the member institutions
the responsibility of developing sportedicinepolicies for he care artdeament oftheir
studentathletes.

Alternatively, the plaintiff contends that thRICAA is vicariously liable for the actions
and inactions of [the University] and its agents, servants, and/or employeesl&kiof fall in
line with policies and procedures as [they] pertain to a concussion managemeénbphla
NCAA Opp’n at 22. As supportfor this positionthe plaintiff argues that “the NCAA
Constitution and the policies and procedures developed &yNIBAA created a right to control
and direct the healthcareguiders treating [héiin creating and enforcing an appropriate
concussion management pland. at 21. However, the “NCAA Bylaws state ‘[i]t is the
responsibility of each member institutiomprotect the health of, and provide a safe environment
for, each of its participating athletes.Iti. (alteration in original).And, even if theNCAA could
“suspend[] or terminate[] or . . . otherwise discipline[]” theiversity if it “fail[ed] to med the
conditions and obligations of membership or fail[ed] to adhere to the purposes and potioges of

[NCAA],” id., theNCAA could not likewise punish the healthcare providers employed by the

University who treated the aihtiff. Furthermore, the Sports Medicine Handbook only provided
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guidance foits member institutionstonsideration and did not grant tREAA the right to
control or direct the healthcare providers who treated the plaintifedtniversity. See
generallyNCAA Mot., Ex. B (Sports Medicine Handbook) at 2. Consequently, thetifidas
failed to proffer facts sufficient to plausibly state a claim of entitlement to esttedr through
direct or vicarious liabilityagainst the NCAA. Accordingly, the Court must dismiss the
plaintiff's medical malpactice claim against tfeCAA.

C. The Plaintiff’'s Claims Against the Patriot League

1. The Negligence Claim

Count Il of the plaintiff's Amended Complaiatleges thathe Patriot League was
“careless and negligent by breaching the duties of carasgtimed for the benefit of [the
p]laintiff.” Removal Notice Ex. 5 (Am. Compl.) 1 164Specifically, the plaintifasserts that
the Patriot League failed to “provide and oversee a management $ysféme treatment of thie
concussion” that she suffered. Pl.’s Patriot League Opp’'n aetsalsdkemoval NoticeEx. 5
(Am. Compl.) 1 164(a)p) (alleging that the defendants failed to implement policies and
procedures to ¢at, care, and manageidentathletesvho sustain concussionsAnd, the
plaintiff argues thathe Patriot Leagués vicariously liable under the doctrinereSpondeat
superiorbecause it “had a righo control and direct [the University] and the healthcare providers
treating [the plaintiff].” Pl.’s Patriot League’©pp’n at 18;see alsdremoval NoticeEx. 5 (Am.
Compl.) 1 165.

As noted earlier, alaim of negligence under District of Columbia law requithes
plaintiff to establish that “(1) the defendant owed a duty of care to the filg@fithe defendant
breached that duty, and (3) the breacfthad] duty proximately caused damage to the plaintiff.”

Haynesworth645 A.2dat 1098. The Patriot League contends that the plaintiff's negligence
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claim against it must be dismissed as a matter of law because i&he legal basis upon which
to find a ‘duty’ on behalf of the Patriot League in this case [and t]here is no ‘speatadnship’
between [t]he Patriot League and [the p]laintiff that would result in [tHabkshment of a duty
or justify the impodion of a duy.” Patriot League’s Mermat 17.

“[A] defendant is liable to a plaintiff for negligence only when the defendant dwes t

plaintiff some duty of care.” Presley v. Commercial Moving & Rigging, Inc., Zsl&873, 888

(D.C. 2011 )alteratons in original) (quoting Youssef v. 3636 Corp., 777 A.2d 787, 792 (D.C.

2001)). “In general, courts rely on the concept of ‘foreseeability’ to determindeviibe
defendant owed a duty to the [plaintiff] in a negligence action and examine witnethisktto
the [plaintiff] was ‘reasonably foreseeable’ to the defendareigepeth22 A.3d at 793. And,
“[t]he relationship between the plaintiff and the defendant is closely deiat@ court’s
determination of the foreseeability of the plaintiff's injiand ultimately, the scope of the
defendant’s duty.”ld. at 794. However, a “determination of whether a duty exits is the result of
a variety of considerations and not solely the relationship between the partiésSodev.
Collins, 905 F. Supp. 2d 269, 291 (D.D.C. 2012) (Walton, J.) (quétiegley 25 A.3d at 888).
“[T]he existence of a duty is also shaped by considerations of fairness altsl uéisnately
from policy decisions made by the courts and the legislatutds(fuotingPresley 25 A.3d at
888). ‘Whether there is a duty of care is a question of law.” &ye8b A.3d at 888citing Tolu
v. Ayodeji, 945 A.2d 596, 601 (D.C. 2008)).

“[V]icarious liability is a legal concept that transfers an agent’s liability to hisror he

principal, and includes the theory of [respondeat superior].” Stevens v. Sodexo, Inc., 846 F.

Supp. 2d 119, 129 (D.D.C 2012) (citing Convit v. Wilson, 980 A.2d 1104, 1114 (D.C. 2009)).

“Under that theory, the responsibility of an agent for his own legalBless action is imputed to
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the principal.” _Convit, 980 A.2d at 1114[T]he decisive test is whether the [principal] has a
right to control and direct the [agent] in the performance of his work and the manriecintie

work is to be done.InterstateFire & Cas. Co. v. Wash. Hosp. Ctr. Corp., 758 F.3d 378, 386

(D.C. Cir. 2014) (quotingchecter v. Merchs. Home Delivery, In892 A.2d 415, 423 (D.C.

2006)).

Here, the plaintifhas not pleaded facts sufficient to demonstrate th&dhet League
owed her a duty of care. In her Amended Complaint, the plaintiff states thdttict League
“assumed the same duties and responsibilities as the NCAA has both promised and
acknowledged pertaining to the protection of the health and safety of saibletésbecause
the Patriot League’s Policies and Procedures provides that “Patrgie esstitutions are
expected to abide by all rules and procedures set forth in both the NCAA and Patyict Lea
Materials.” Removal NoticeEx. 5 (Am. Compl.) | 7Z&ee alsad. Ex. 5 (Am. Compl.) 1 80
(noting that because the Patriot League has not implemented a policy “foarthgement of
concussions/brain injuries to student-athletes,” the Patriot League incerptiratconcussion
management plan outlined by tNEAA). However, contrary to the plaintiff's positissych a
broad requirement by the Patriot League does not suggest, rbel@aintiff allege any
plausible facts that conceivabtyight suggest, that theatriot League assumed ‘@ffirmative
dutyto oversee that [ ] a [concussion management] plan was in fact impéshasrd being
complied with by [théJniversity],” Pl.’s Patriot League Opp’n at 1d;, became an enforcement
arm on the matter fahe NCAA

Moreover, and also contrary to the plaintiff's positiseeid. at 13-14, the relationship
between the plaintiff and tHeatriot League is “closely related to [the Clourt’'s determination of

the foreseeality of the plaintiff's injury and ultimately, the scope of the [Patriot League’s]
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duty.” Hedgepeth22 A.3d at 794. Athe Patriot League notesgePatriot League’s Reply at 7,
its Policies and Procedures doescretite a relationship betwekmandthe plaintiff thatgives
rise toa legal duty of care owed to the plaintiff.anything, he manuatreates a relationship
between the Patriot League andré@spective member institutisysuch aghe University. In
fact, the Patriot League’s Policies and Proceddsiates:
Member institutions are responsible for compliance by steatefges and
employees at their institutions. Students enrolled in a regular or associate
member institution do not, by virtue of such enrollment, acquire membership in
the [Patriot] League. The [Patriot] League has no direct jurisdiction awer a
student enrted in a regular or associate member institution or any employees,
and no individual students or employees have any membership rights in the
[Patriot] League.
Patriot League’s Mot., Ex. 1 (Constitutional Bylaws excerpted fronfP#taot League Policies
& Procedures Manupat1l. Thus, the record does not support the plaintiff's position that the
Patriot Leagudada relationship with the plaintithat made the injuries she allegedly sustained
reasonably foreseeablesulting in a legal duty of catkat thePatriot League owetd the
plaintiff.
Moreover, théPatriot League cites various cases outside of this DigeeRatriot
League Dismiss Mem. at 2362 aslegal authorityof “a consistent and understandable

reluctance on the part of courts to hold the governing bodies of sport associatien®tiabl

negligence in the absencedifect involvement in decisions made with respect to the injured

athlete,”id. at 16. Through these cases, the Patriot League contends, on public policy grounds,

that“[p]ermitting liability against a governing organization (or athleticfeoence) based upon

12 Because the plaintiff incorporates the Patriot League’s Policies and Pres@dbier Amended Complaisee
Removal Mtice, Ex. 5 (Am. Compl.)76:80, theCourt as mentioned earlier regarding such documertsupra
Partlll.B.6 n.11,will consider the Patriot League’s Policies and Proceduris aralysis.

B The Court finds it unnecessary to conduct an aisbfthese cases because the Patriot League primarily cites

themfor the proposition that an athletic conference owes no duty to stattéetes of its member institutions, and
independent of these castiee Court finds that the Patriot League did neea dutyof care to the plaintiff
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an athlete’s mere participation in a sport places an unfair burden upon the governing
organizations, would make it difficult for the governing bodies to function, and would open the
door to a flood of litigation.”Id. at 17. ThePatriot League also argues that

posteoncussion treatment is [a] medical decision, involving individual

considerations between the doctor and patient. Medical providers should not be

secondguessed by bureaucrats in an athletic conference. Rather, medical

decisions as to whether an athlete is physically cleared to play sbeuleft

within the sound discretion of trained health care providers, not organizations

whose purpose is to priole referees, arrange for competitive fields / courts, and

facilitate tournament and championship play.
Patriot League’s Reply at 201. Becauseconsiderations of fairness and public policy play a
role in acourt’s analysis of foreseeability determining duty, the Court agrees with Begriot
League that such public policy considerations provide supposhieldng athletic conference
from litigation involving an injury to an athlete based on an atlsi@ticipationin a sporing
eventsandioned by the athletic conference, without a showing that the athletic caréeomk
affirmative steps to establishr@quisite dutyof care

Nonethelesshe plaintiff argues thahe“Patriot League is vicariously liable for the
actions and inactianof [the University] that failed to fall in line with policies and procees
that [theUniversity] failed to uphold,” Pl.’s Patriot League Opp’n at 19, becdubad a right
to control and direct [thE&niversity] and the healthcare providers treatitng [plaintiff],” id. at
18. To support her positiothe plaintiff cites the NCAA bylawghe Sports Medicine
Handbook, anthe Patriot Leagug Policies and Procedures, which provide the Patriot League
with the adhority to terminaten institution’smenbership. Id. at 18-19. But, none of these
documents grant theatriot League the right to contahd directhe University in its dayto-day

operationsits hiring andfiring decisionsor its responsibility for th@erformance oits

employeesduties. Simply, the plaintiff has natlleged plausible facts to allocate or transfer
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liability to the Patriot League under the doctrinere$pondeat superior.

Accordingly, becausthe plaintiff'sbald assertions do not permit the Court to draw a
reasonable inference thae Patriot League owed her a legal duty of care, the Courtgrart
the Patriot League’s motion thsmiss the plaintiff's negligence claiagainst it

2. The Negligentinfliction of Emotional Distress Claim

Count IV of the plaintiffs Amended Complaint also asserts a negligent infliction of
emotional distress claim agairike Patriot League Removal NoticeEx. 5 (Am. Compl.) 11
169-73. As the Court previously notsdesupra Part 111.B.3, a plaintiff, who was not in the
“zone ofphydcal danger; may recover for a claim of negligent infliction of emotional distress if
she can make a showing that

(1) the defendant has a relationship with the plaintiff, or has undertaken an

obligation to the plaintiff, of a nature that necessarily implicates the plaintiff's

emotional welbeing, (2) there is an especially likely risk that the defendant’s

negligence would cause serious emotional distress to the plaintiff, and (3)

negligent actions or omissions of the defendant in breach of that obligation have,

in fact, caused serious emotional distress to the plaintiff.

Hedgepeth22 A.3d at 810-11The Patriot League contends that it “neither undertook to protect
against [the plaintiff’'s] emotional distress, nor is there any special relaifpowgth [the p]laintiff

that could create the duty necessary to form the basis for a negligent infliciorotbnal

distress claini. Patriot League’s Reply at 12.

The plaintiff arguesn responsé¢hatthe Patriot Leaguéundertook an obligation to the
plaintiff to oversee ahmonitor [the University]'s compliance with both its own and the
NCAA'’s policies and procedures, specifically the concussion managemeatipretand that
“the acceptance of this duty to overgene University’s] compliance with thapplicable policies

and procedures. . create[d] the ‘special relationship’ with the [p]laintiff.” Pl.’s RattLeague

Opp’n at 20.However, @enacceping the plaintiff's allegation as true, #se Courtmust at the
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motion to dismiss stage, the plaintiff has not established that “[tlhe purpose datlwship
. .. iInvolvedcare for [the plaintiff's] emotional webeing.” Lesesne146 F. Supp. 3d at 196
(“If the object of the relationship is not such care, but is rather ‘to obtain a @hawnmercial
or legal objective,” emotional welleing is not necessarily implicated. In other words, even if
the purpose of a relationship is to achieve an objective for the benefit of a clilkat,abjective
does not necessarily implicate the cliemrsotional wellbeing-even if it has an effect on-t
the relationship is not ‘special’ for purposes of [negligent infliction of emdtdisaess].”
(internal citations omittedl) And the plaintiff has not demonstrated ttheg Patriot Leagus
allegednegligence, rather than the alleged physical inj@iesustained, caused serious
emotional distressSeePl.’s Patriot League Opp’n at 20 (“As vastly pled throughout the
Complaint, multiple concussions and post-concussive syndrome has been vastlyaohplitta
physical and emotional welieing.”). Thus, similar to the circumstances regarding the NCAA,
the plaintiff has not alleged facts sufficient to plausibly state a claim of negiigkction of
emotional distress against the Patriot Leaghecordingly, because the plaintiff's conclugo
allegations do not rise to the level necessary for the plaintiff to state a clantitlehgent to
relief, the Court must dismiss the plaintiff's negligent infliction of emotional dstksm
againsthe Patiot League.
3. The Breach of Contract Claim

The plaintiff predicates Count VII of her Amended Complagginst the Patriot League
on a breach of contrattieory As noted abovep state*a claim for breach of contract, the
complaint must allege to necessary elements in order to effect fair notice: (1) a valid contract
between the parties; (2) an obligation or duty arising out of the contract; (3ch lmfethat duty;

and (4) damages caused by [the] breadhébereme730 F. Supp. 2dt 47 (internal quotation
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marksand citationomitted). The Patriot League argues that the “[p]laintiff has failed to identify
a governing contract which places [it] and [the p]laintiff in privity, an@/bich gives rise to a
duty or obligation by the Patriot League.” Patriot League’s Mem. at 23. The &peads.

The plaintiff relies on two contracshie entered into with tHéniversity:an August 11,
2009 HIPPA authorization and a 2010-2011 Stud¢hkete Concussion StatemergeePl.’s
Patriot League Opp’at 21+23. Pursuant tthese contracts, the plaintiff argues tetPatriot
Leagues a third party beneficiarySeeid. at 22. “Third-party beneficiary status requires that
the contracting parties had an express or implied intention to benefit dtrexarty claiming

such status. Fort Lincoln Civic Ass’n v. Fort Lincoln New Town Corp., 944 A.2d 1055, 1064

(D.C. 2008) (quoting Alpine Cty., Ca. v. United States, 417 F.3d 1366, 1368 (Fed. Cir. 2005)).

However,the plaintiff has not alleged or profferany facts thathePatriot League claims third
party beneficiary status or thite plaintiff and the Universityhe actuaparties to théwo
contracts,'had an express or implied intention to benefit directly Ria&riot League].”Parker

v. John Morarty & Assocs,.  F. Supp. 3d __, _, No. 15-1506 (CKK), 2016 WL 7235637, at

*9 (D.D.C. Dec. 14, 2016citation and internal quotation marks omitte&urthermore, as the
Patriot League correctly noteseePatriot League’s Reply at 18ven if the Paiot League
claimed thirdparty beneficiary status and the plaintiff and the University intended to beefi
Patriot League, the plaintiff would still be unable to pursue a breach of contiacttdbecause
the Patriot League would be the party that maintains the right to enforcentinactual

obligationsagainst the plaitiff and the University, not vice vers&eeFort Lincoln Civic.

Ass’n, 944 A.2d at 1064 (noting that “[a] promise in a contract creates a duty in the promisor to
any intended berfieiary to perform the promise, and the intended beneficiary may enforce the

duty” (alteration in original) (citation omitted))lherefore becauséhe plaintiff has failed to
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identify a valid contract between her ahé Patriot Leagu¢o proceed with a breach of contract
claim, the Court musgrant the Patriot League’s motiondsmiss the plaitiff's breach of
contract claim against.it
4. The Medical Malpractice Claim

As noted above, Count VIl of the plaintiffs Amended Complaint assertedical
malpractice claim againsiefendant Patriot Leagu&emoval NoticeEx. 5 (Am. Compl.)
19195-96. Akin taheposition of the NCAA, the Patriot League argtiest the plaintiff's
medical malpractice claim against it must be dismissed as a wfdti@r because it “is not a
‘healthcare provider’ under District of Columbia law.” Patriot Leaguegsrivat 25. The Court
agrees.

The plaintiffcannot plausiblgtate a claim of medical malpractice agathstPatriot
Leaguebecause shigas not alleged qroffered any facts demonstratitigatthe Patriot League
is an ‘entity licensed or otherwise authorized under District law to provide heathcar
servicgs].” D.C. Code § 16-2028(2)in her attempto salvage her medical malpractice claim,
the plaintiff argues thahe Patriot Leaguéis vicariously liablefor the conduct of the healthcare
providers who treated [the pidiff at [the University]” because it was “aware of the
implementation of the [NCAA'’s] concussion management plan and had a dwtgrgee that the
[concussion management plan] was being adhered to byftilversity] and the healthcare
providers treating [her].” Pk’ Patriot League'®pp’n at 24.However as the Court previously
concludedseesupra Part I1I.C.1, the plaintiff Banotalleged any plausible factemonstrating
thatthe Patriot League had a right to control the ttaglay operations ahe athletic operations
at theUniversity and its employeger even had a right to control the medical treatment the

plaintiff recaved, £elnterstate Fire & Cas. Cor58 F.3d at 386 (D.C. Cir. 2014yherefore,
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the plaintiffhas not pleagtifacts sufficient tallocate or transfdrability to the Patriot League

under the doctrine of respondeat superior. Accordingly, because the plaintiff has not

demonstrated that the Patriot League is an authorized healthcare providdDigtrerof
Columbia law or thathe Patriot League is vicariously liabter the plaintiff's alleged injurigs
the Court must dismiss the plaintiff's medical malpractice claim against defendiaot Pa
Leaguet*

D. The Plaintiff's Claims Against the University

1. The Negligence Claim

Count 11l of theAmended Complaint asserts thia¢ University was “negligent by
breaching the duties of cdiif§ assumed for the benefit of [the p]laintiffRemoval NoticeEx.
5 (Am. Compl.) T 164 TheUniversity contends that the plaintiff's negligence claim against it
must be dismisseokecause the plaintiff “cannot establish a requisite duty” to suppoxlaim.
Am. Univ. Mem. at 5%°

TheUniversity primarily relies on case ldnom other districtsn its effortto
demonstrate that igsan academic institution, does not oy duty of careto the plaintiff, a
former studentthlete at th&niversity. SeeAm. Univ. Mem. at 513. However,the
University’s reliance on these casesigio avail because the facts in those cases are

distinguishable from the facts in this caseitially, the University citesvarious cases for the

¥ Througha separate motiotthe Patriot Leagueequestshat the Court hold “a hearing on its Preliminary Motion
to Dismiss.” Patriot's League’s Hearing Requestl. However, because the Court has now ruletieoRatriot
League’s preliminary motion to dismiss, the Court will déayearingrequestas moot.

15 The plaintiff also alleges that the University is vicariously liable for itpleyees’ conduct based on the doctrine
of respondeat supericseeRemonal Notice, Ex. 5 (Am. Compl.) § 165, and thaiversity does not dispute this
allegationseeAm. Univ. Mem at 30 (“To be clear, [tha]niversity is not asserting an absence of vicarious liability
for the actions of its coach or trainers.”). Thus, therCwill treat the University’s motion to dismiss with respect
to the plaintiff's negligence claim against it as a partial motion to dismiss.
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proposition that “[c]ourts have been less inclined to find that institutes of higheriedunat a
special duty to their students on account of their status as adults in sotdet.71° But,
these cases do not involve either an injury to one of the institution’s scholarship sifintksbe-
during the course of an intercollegiate game or an injury that occurrib@ amstitution’s
campusas is the case her&hus, the Court does not find these cas&suctive

Additionally, the University cites various cases, one of which is ftegDistrict, as
supportfor its position that institutionsf higher education do not owe a legal duty of care to
their studentathletes.Seeid. at 7~11. All of these cases were decided on motions for summary
judgment after discovery was conductede#in which the courts did not apply an ordinary
negligence standard for injuries sustained in contact team dparedectedo usea reckless or

intentional conduct standard of careeMercier v. Greenwich Acad., IndNo. 3:13CV-4

(JCH), 2013 WL 3874511, at *2 (D. Conn. July 25, 20K2¥as v. Streve|l884 N.E.2d 122,

130 (lll. 2008);_Kahn v. E. Side Union High Sébist., 31 Cal. 4th 990, 1011 (2003), which the

Universityencouragethis Courtto adoptse2 Am. Univ. Mem. at 14 Additionally, dl but one
of thesecasesnvolvedinitial injuries sustained during a school-sponsored sporting ,evbate
the courts dismissed the plaintiffs’ negligence claims on the grounds that tité¢fplassumed

the risks inhenet in playing contact sports. e8Breheny v. Catholic Univ. of Am., No.

16 Bradshaw v. Rawling$612 F.2d 135, 143 (3d Cir. 1979) (finding that the college did not have “a duty of
custodial care” to protect one of its student from a drindengdriving accident that occurred off campuShghlan

v. Beta Theta Pi Fraternit{33 Idaho 388, 400 (1999) (holding that “Idaho universities [do not] haverntieki
special relationship cating a duty to aid or protect adult students from the risks associdltethevstudents’ own
voluntary intoxication”);Univ. of Denver v. Whitlock744 P.2d 54, 61 (Colo. 1987) (concluding “that the
studertuniversity relationship is not a special redaship of the type giving rise to a duty of the University to take
reasonable measures to protect the members of fraternities andesofaoiti risks of engaging in extcarrricular
trampoline jumping”)Beach v. Univ. of Utah726 P.2d 413, 4137 (Utah1986) (finding no special relationship
between the plaintiff and the University that gave rise to a duty togptbte plaintiff after she became voluntarily
intoxicated);Nickel v. Stephens Co}l1480 S.W.3d 390, 401 (Mo. 2015) (declining to recognize “a duty [based on
the studenuniversity relationship] in connection with administrative decisiondaele a student’s enrollment
status”);Doe v. Va. Wesleyan CollNos. CL14694201, CL14694200, 2015 WL 10521466, at *12 (Va. Cir. Ct.
June 20, 2015)concluding that it could not find, “as a matter of law, that [the collegd]a duty to warn or protect
students against thiplarty criminal acts”).
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88-3328-0G, 1989 WL 1124134, at *1 (D.D.C. Nov. 22, 1988 alsdelly v. McCarrick

841 A.2d 869, 872 (Md. Ct. Spec. App. 2004); Hammond v. Bd. of Educ., 639 A.2d 223, 225

(Md. Ct. Spec. App. 1994).nlthis cas, discovery has not commenced, ahthe motion to
dismiss stage, the Coustonly tasked with testing thegalsufficiency of theallegations in the

plaintiff’'s complaint, not the “plaintiff’s likelihood of success on therits” Ananiev v. Wells

Fargo Bank, N.A, 968 F. Supp. 2d 123, 130 (D.D.C. 2013). Moreowelike the cases relied

upon by the University where the plaintiffs were suing based on the injtigyly sustainedthe
plaintiff heredoes not allege that

[the University] was negligent in allowing [her] to suffer the initial concussion;

the clear language of the [Amended] Complaint states that it wes |

University’s] failure to take certain precaut®mo protect and enhance [the

p]laintiff's physical and educational webeing and to protect the health of, and

provide a safe environment for [the p]laintiff in order to protect her from the

additional and compounded effects suffered.
Pl’s Am. Univ. Opp’'n at 14. Therefore, the Court does not find these cases particularly
instructie either.

As the Court noted abovgeesupra Part I11.C.1, courts generally “rely thre concept of
‘foreseeability’ to determine whether [dgfendant owed a duty ta plaintiff] in a negligence
action and examine whether the riskaglaintiff] was ‘reasonably foreseeable’ to [a]
defendant.”Hedgepeth 22 A.3d at 793. The plaintiff alleges that she reported on numerous
occasions symptoms that she waperiencing after sustaininghaad injury in one of her field
hockeygames. Removal NoticeEx.5 (Am. Compl.) 11 100-15Given the plaintiff's
relationship withthe University asone of its student athletes, the Court agrees thatst
reasonably foreseeable that

[o]nce the p]aintiff reported her concerns and symptomsthe Dniversity] and

its agents, servants, and employees, [it] owed a special dytyetoto] act
reasonably to take precautions and to minimize the risk of injury[,to pjotect
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and enhance hghysical and educational wddeind,] and to protect the health
of, and prowde a safe environment for her.

Pl.’s Am. Univ. Opp’n at 18. Additionallyat this stage of the case, the Court finds ithabs
reasonably foreseealilgatthe University’s alleged negligenaegardingts duties to take
precautions to minimizadditional risks by prohibitinghe plaintifffrom further participation in
field hockey activitiesvould likely cause additional injuries. Accordingly, the Court concludes
that the plaintiff has alleged facts sufficient to give rise to a duty of cargsagher negligence
claim against the Universifyand therefore, the Court must deny theversity’s motion to
dismissthis claim.

2. The Negligent Infliction of Emotional Distress Claim

The plaintiff also asserts a negligent infliction of emotional distkss againsthe
University in Count IV of her Amended ComplairRemoval NoticeEx. 5 (Am. Compl.) 1
169—-73. The University again “argues that no special relationship eRistiseen the [p]laintiff
and [the Universitlysuch that liability for the negligent infliction of emotional distress can
exist.” Am. Univ. Mem. at 16.With respect to this claimhé Court agrees.

The plaintiff predicates her negligent infliction of emotional distress clainmstgae
University onthe existence of special ré&ationship between her and the University because the
University “undertook an obligation to the plaintiff to act in compliance with boibwis and
the NCAA and Patriot League’s policies and procedures, specifically tioeiggion
management procedurePl.’s Am. Univ. Opp’n at 23. Everceeping astrue theexistence of a
special relationship due to the University’s undertaking to protect its stattéates from
subsequertteadinjuries particularlyafter astudentathletecomplains of eperiencing
concussive symptoms, the plaintiff hast allegedactssufficient to shovihatthe University

“ha[d] a relationship with [her], or ha[d] undertaken an obligation to [her], of a nature that
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necessarily implicafd] [her] emotional weHbeing.” Hedgepet?2 A.3d at 810.The plaintiff
contendssolelythat her special relationship with the University implicated her emotional
well-being because the University and its field hockey medical staff wererfrdiyoaware of
the medical research and literature concerning the “failure to protect saidités from
[further head] injuries” and the likelihood that such failure would “cause seriousomaloti
distress.” Pl.’'s Am. Univ. Opp’n at 23.In herAmended Complaint, the plaintiff cités support
of her paition various published studies performed by other universities and NCAA personnel
on theimpact resulting from sédring concussias) the increased ristesulting from gbsequent
concussions, and the likelihood of latent brain injuries such as Alzhsidis€ase, mild
cognitive impairment, and amyotrophic lateral sclerosssilting from concussiongSee
Removal Notice, Ex. 5 (Am. Compl.) 11 26-58. However, without identifying any studies or
research, the plaintiff alleges @onclusory fashion that “[tlhere has long been clinical and
neurological studies that multiple head injuries or concussions can cause sgwéreec
problems such as depressiond’, Ex. 5 (Am. Compl.) 1 56Nonethelesseven accepting as
true that he Universitywas aware o$uch medical informatignhatknowledge @ notcreatea
relationshipbetweerthe plaintiffand the University that necessaiityplicated the plaintiff's
emotioral well-being. And, although the Court recognizes that “care for the body and the
emotions e so interlinked . . . [that patients] are susceptible to suffer emotionalglless
physically,” Hedgepeth22 A.3d at 813, the plaintiff has not demonstrated that “[t]he purpose of
the relationship” between her and the University “involved carghtm emotional weHbeing;
Lesesngl46 F. Supp. 3d at 196.

Furthermore, the plaintiff has not alleged facts sufficient to demonstrate that the

University’'s alleged negligence in breachinguardertakingowedto the plaintiff “would cause
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[her] seriaus emotional distressfledgepeth22 A.3d at 811, rather than emotional distress
caused solely bthe alleged concussion or subsequent injuries she purportedly susgamed,
Pl.’s Am. Univ. Opp’n at 23 (“[M]ultiple concussions and posticussive syndroenhas been
vastly implicated with physical and emotional weding.”). As the HedgepetRourt clarified

“it must be especially likelyhat there would be serious emotional distress,a deeply
emotional response, . . . in the event that the underlying obligation is breached.” 22 A.3d at 813
(internal quotation marks and citations omitteHere, the plaintiff has allegexhly that
sustaining multiple head injuries can potentially lead to depression or othemijuaisi but not
that serious ematnal distressvould result from the University’purportedhegligentbreach of
its undertaking.SeeRemoval Notice, Ex. 5 (Am. Compl.) 11 Z&(failing to allege that the
University’'s negligent performance of its undertaking caused the planiitioral distress).

In sum, bald assertions and conclusory allegatioaisa viablententional infliction of
emotional distress claiexistsdo not satisfy the pleading requirements required by Igbal.
Accordingly, because the plaintiff has failedaltege plausible facts sufficient to establish that
theUniversity had a “special relationship” with her that implicated her emotionalbe#l, the
Court must dismiss the plaintiff's negligent infliction of emotional distotaisn againsthe
University.

3. The Breach of Contract Claim

The plaintiff also asserts a breach of contract claim agéediiniversity in Count VII of
her Amended ComplainseeRemoval NoticeEx. 5 (Am. Compl.) 11 189-94, and like the other
defendantalready discussetheUniversity argues that dismissailthis claimis justified
because the plaintiff has not identified the existence of a valid contracthheached as the

basis forproceethg with herbreach of contraatlaim, seeAm. Univ. Mem. at 17-18The
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Court agres.

As previously discussedeesupraPart 111.C.3,the plaintiff cites two contracts that form
the basis of her breach of contract claim agahestyniversity: (1)an August 11, 2009 HIPAA
authorization, which permittetthe “University, its agents, ahits authorized licensees to make
copies of, use, sell, and distribute any photographic images of [the plaintiff] warehtaken in
connection with [her] participation in the athletics programs of, or otherwise in ¢mmedh
[her] status as a studteathlete at, [thePniversity”; and (2) a “201(2011 StudenAthlete
Concussion Statement, wherein the plaintiff “agree[d] to obey all safety[ahd] report fully
any problems related to [her] physical condition to appropriate Universggmee! including
medical personnel and coache®l.’'s Am. Univ. Opp’n at 24However the plaintifffails to
identify anyprovisionsin either of these contracts that includeodatigation or dutyowedby the
University “to abide by all rules and regulations pralgated by [d]efendant NCAA.” Removal
Notice Ex. 5 (Am. Compl.) 1 190. Therefore, because the plaintiff has not identified a valid
contract creating such aligationowedby the Universityas she alleges in her Amended

Complaint,seeln re Fort Totta, 808 F. Supp. 2d at 159 (noting that “one cannot breach a

contract without breaching a particular obligation created under the adifindernal citation
and quotation marksmitted)),the Gurt must dismiss her breach of contract claim ag#nest
University.
4. The Medical Malpractice Claim

Count VIII of the plaintiffs Amended Complaieiso asserts a medical malpractice
claim againsthe University. SeeRemoval NoticeEx. 5 (Am. Compl.) 11 195-204he
University argues that dismissal of theiptdf's medical malpractice claim is warranted because
the University, its field hockey coach, or athletic trainersras€‘healthcare providers” within

the meaning obDistrict of ColumbiaCodesection16-2801(2). SeeAm. Univ. Mem. at 23.
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Basal on what is asserted ite plaintiffs Amended Complaint, sheas alleged facts
sufficient todemonstrate thdahe University and its athletic and medical staff provided
healthcare services thaialify them as hdthcare providers in the District to withstaadnotion
to dismiss. There does not appear to be a case irjuhsdictionthat has addressed whether a
university, coach, or athletic traingualify asa “healthcare provider” under District of
Columbia law, as the Court has been unable to identigy dlowever, the clear language of
District of Columbia Code sectidt6-2801(2) provides an extensive list of individuals and
entities that qualify as healthcare providers in the DistdAetd, although a university, coach, or
athletic trainer areot expressly listedn the statuteseeid., thelist of a healthcare provider
identifiedin this provisionis not exhaustive, as the definition explicitly includles phraséor
other individual health care practitioner,” id.

The Universityargues that theerm “healthcare provider” should be given only its
ordinary meaning, and therefore a university, coach, or athletic trainenologsalify. SeeAm.
Univ. Mem. at 24-27. To support its positiotige Universityrelies on caselsoth from and
from outside of this District.Seeid. However, the Court does not find these cases to be
particularly instructive in its determination at this stagéetitigation. Primarily, the two cases

from this District,Coleman v. Wash. Hosp. Ctr. Corp., 734 F. Supp. 2d 58, 62 (D.D.C. 2010) and

Smith v. Corr. Corp. of Am., Inc., 674 F. Supp. 2d 201, 209 (D.D.C. 2009), addressed the

applicability of section 16-2801(2) to radiologists and a private prison that codtvathehird
party vendors to provideedical service toDistrict of Columbiainmates but did not address
the question of who qualifies as“other individual health care practitioner” under District law
The other casedted by the Universityrom courtsoutside othis District,did not examinetate

laws containindanguageanalogous to the languageissue heré.e., the “or other individual
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health care practitioneclauses SeeNat'| Athletic Trainers’ Ass’n, Inc. v. U.S. Dep't. of

Health & Human Servs455 F.3d 500 (5th Cir. 2006) (addressiigether athletic trainers that

provided therapy services incident to physician services could seek reimbuirséihe

services provided under Medicare Part&)e alsdMiles Labs., Inc. Cutter Labs. Div. v. Doe,

556 A.2d 1107, 740-41 (Md. 1989) (detenmg that Red Cross was not a “health care provider”
as definedy Maryland state law that provided an exhaustive definition of “health care

provider”); Grp. Health Ass’n v. Blumenthal, 453 A.2d 1198, 1203 (Md. 1983) (finding that,

even though a health maintenance organization is not a healthcare provider asuhefere
Maryland law, it could nonetheless be liable for the negligent acts of its ezeglasho are

healthcare providers under Maryland law); Morris v. Adm’rs of Tulane Educ. Fund, 891 So.2d

57, 61 (La. Ct. App. 2004) (holding that the record was devoid of facts sufficient to determine
whetherTulane University or itathletic trainers qualified as healthcare providers under
Louisiana law that broadly defines “healthcare provider” withoutratatedcatchall phrase).
Moreover, the plaintiff has alleged that the University “provid[ed] healéhaad
healthcare providers to its studexthletes.” Removal Notic&x. 5 (Am. Compl.) 1 198The
plaintiff hasalso alleged thahe Univesity field hockey team’s athletic trainers and physicians
gave her “SCAT?2 tests” to assess her concussiated symptomsld., Ex. 5 (Am. Compl.) 11
103-04. 8ch medical testand assessmentsuld reasonably qualify as medical services
Thus, the Cortis compelledo afford the plaintiff the opportunity to conduct discovery to
determine whethdhe University and its field hockey agtic and medical staff qualifys
healthcare providers. Accordingly, tBeurt will denywithout prejudice the Univsity’s

motion to dismiss the plaintiff's medical malpractice claim against it.
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E. The Plaintiff's Claims Against the Medicine Center

TheMedicine Center, D Higgins, andhe Higgins Practicécollectively, the “Medical
Defendants”alsomove to dismiss Count IV of the plaintiffs Amended Complaint, which
asserts a claim of negligent infliction of emotional disteggsnst them SeeRemoval Notice
Ex. 5 (Am. Compl.) 11 169—73n particular, theMedicalDefendants contend that the plaintiff's
conclusory allegations do not demonstrate that they had a relationship with thé& ghainti
implicated her emotional welleing, that their alleged negligence would likely cause serious
emotional distress, or that thallegednegligence actually caused her eas emotional distress.
SeeMedical Defs.” Mem. at-48.

The Court agrees thtte plaintiff has not pleaded facts sufficient to establish tleat th
MedicalDefendants owed her the requiddgal duty of care to state a claim of negligent
infliction of emotional distress against thkedicalDefendang. Again, © establish the requisite
duty, the plaintiff must allege facts that demonstrate “(1) a relationship ortakidg to the
plaintiff that necessarily implicates the plaintiff's emotional weding and (2) the special
likelihood that the defendant’s negligence in the course of performing obligationamuicu
such relationship or undertaking will result in emotional distrebetigepeth22 A.3d at 815.

In her Amended Complaint, the plaintiff asserts that the medical defendantsttahcz duty to
protect [her] physical and mental wbking.” Removal NoticeEx. 5 (Am. Compl.) 1 170.
Although the plaintiff, as an athlete of the University’s field hockey teachahalationship with
the MedicalDefendants who served as partlod University’s field hockey team’s medical staff,
it cannot be said that this relationship, without more, necessarily implicated ititéfjga
emotional wellbeing. SeeHedgepeth22 A.3d at 792 (“A duty to avoidegligent infliction of

serious emotional distress will be recognized only where the defendant hagyatiaybto care
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for the plaintiff's emotional welbeing or the plaintiff's emotional webleing is necessarily
implicated by the nature of the defentdamndertaking to or relationship with the plaintiff.”).

Nonethelesshe plaintiff argues that the édlicalDefendants had “knowledge and
understanding of the effects of concussions and the manner in which sitidetds suffering
from concussions were to be observed, monitored, and treated,” including the likelihood of
experiencingemotional distress. Pl.’s Medical Defs.” Opp’n at 7. But, tlegligalDefendants’
awareness of medical research surrounding concussions and thedonmagsionsnay hae on
an individual, taking the plaintiff's allegation as true, doesheoghterthe MedicalDefendants’
relationship with the plaintiff whereby a “special likelihood of [their] mgghce . . . [would]
result in emotional distress” as contemplateH@ugepeth 22 A.3d at 815. Otherwisany
medical staff attending to an athletic team “would be expected, as a matter of reasargtio
take precautions to avoid causing serious emotional distress, jbhst@sea doctor would take
to use sterile insuments in order to prevent a serious infection during the course of an
operation.” Seeid. at 813. Additionally, the plaintiff does not allege thatNteslical
Defendantspurpoted negligent performance of theindertaking caused her serious emotiona
distress; instead, as the Court noted earlier, she relies upon medical rdssasapdestthat
multiple head injuriesnaypotentiallylead to depression or othenain diseaseor injuries. See
Removal Notice, Ex. 5 (Am. Compl.) 11 26—3Becausethe plaintiff has noallegedfacts
sufficient to establish the requisite duty needed to proceed with her neghfljetibn of
emotional distresslaim against the Medical Defendartse Court must dismiss Count IV of the
plaintiff's Amended Complairagainst these defendants

V. CONCLUSION

Forall of theforegoing reasons, the Government’s motion to dismiss, or in the

alternative for summaryudgment is denied. TH¢CAA'’s motion to dismiss is granted with
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respect tdahe plaintiff's claims of gross negligence, negligent infliction of emotional distre
fraudulent misrepresentation, breach of contract, and medical malpradticeare dismissed
with prejudice, but denied in all other respectbe Patriot League’s motion to dismiss is
granted, ands request for a hearing is denegimoot The University’s motion to dismiss is
grantedwith respect tahe plaintiff's claims of negligent infliction of emotional distress and
breach of contractvhich are dismissed with prejudice, but deniedlither respectsFinally,
the MedicalDefendants’ partial motion to dismiss is granted.
SO ORDERED on this 12h dayof April, 201727

REGGIE B. WALTON
United States District Judge

17 An Order consistent with this Memorandum Opinion is issued simualtshewith this opinion.
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