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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JUDICIAL WATCH, INC.,
Plaintiff,
V. Civil Action No. 16-3G&BW)

UNITED STATESDEPARTMENT
OF DEFENSEet al,

N N N N N N

Defendans.
)

MEMORANDUM OPINION

The plaintiff, Judicial Watch, Inc., filed this civil case, allggthat the defendants, the
United State®epartment of Defense (tHBOD”) and the Central Intelligence Agency (the
“CIA”), violated the Freedom of Information Adhe“FOIA”), 5 U.S.C. 8§ 552 (2012), “by
failing to search for and produce all records responsive to [its] request or dexteotist the
requested records are lawluexempt from production.” Complaint (“Compl.”) § 11, 16.
Currently before the Court are the DefendaMotion for Summary Judgment (“Defdviot.”),
ECF No.13, and the Plaintiff's Cross-Motion for Summary Judgment (“Pl.’s Mot.”), ECF No.
16. After carefully consideringhe parties’ submissiontje Court concludes for ttiellowing
reasons that it must grant the defendantstion for summary judgment and deny the plairgiff’

crossmotion for summary judgent?

1 In addition to the filings already identified, the Court considered the foltpaithmissions in rendering its
decision: (1) the Memoranduaif Points and Authorities Support of Defendants’ Motion for Sunany Judgment
(“Defs.” Mem.”); (2) thedefendant’sStatement of Material Facts as to Which There is No Genuine (I$3efs.’
Facts”); @) the Plaintiff's Memorandum of Law in OppositionBDefendants’ Motion for Summary Judgment and
Plaintiff's CrossMotion for Summary Judgment (“Pl.’s Opp’n"¥)(the Plaintiff’'s Response to Defendant’s
(continued . . .)
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l. BACK GROUND?

On May 1, 2011former “President Obama announced to the American people and to the
world that the United States has conducted an operation that killed Osama bin hedesler
of al Qaeda, and a terrorist who's responsible for the murder of thousands of innatent me
women, and children.” Defs.” Mot., Exhibit (“Ex.”) fDeclaration ofAntoinette B. Shiner
Information Review Officer for the Litigation Information Review OffiCéA (“ ShinerDecl.”))
1 6 (internal quotation marks omitted). Four and a half years tagplaintiff submitted
identical FOIA requests to the CIA atite DOD, seeking

[a]ny and all documents, records, and/or communicationserning, regarding, or
related to memoranda drafted by Stephen W. Preston, fdi@i&] General
Counsel; Mary B. DeRosa, former National Security Council Legal Advisdr;

C. Johnson, formdPentagon General Counsel; and tiearAdmiral James W.
Crawford 11, former Joint Chiefs of Staff Legal Adviser, regarding options,
authority, rationale, detailgnalysis, legal fetors, policy concerns, opinions, and
conclusions for the search, raid, capture, and/or killing of Osama bin Laden in 2011.
Relevant documents, records, and/or communications include, but are not limited
to:

a. A memorandum written by former Pentagon General Counsel Jeh C. Johnson
concerning any violation of Pakistani sovereignty in seeking, capturing, and/or
killing Osama bin Laden in 2011,

b. A memorandum written by form@€CIA] General Counsel Stephen W. Preston
regarding when the administration must atemgressional leaders about the
raid, capture, and/or killing of Osama bin Laden in 2011,

c. A memorandum written by former National Security Council Legal Adviser
Mary B. DeRosa concerning a Navy SEAL team going into a raid with the
intention of killing & a default option during the search, raid, capture and/or
killing of Osama bin Laden in 2011,

d. A memorandum written by former National Security Council Legal Adviser

(. . . continued)

Statement of Material Facts Not in Dispute &dintiff's Statement of Material Facts in Support of Crvkstion
for Summay Judgment (“Pl.’s Facts”); §3he cefendants’ Repliviemorandunin Support ofDefendantsMotion
for Summary Judgment and Opposition to PlairgiffrossMotion for Summary Judgent (“Defs.” Reply”); and
(6) thePlaintiff's Reply to Defendast Opposition to CrosMotion for Summary Judgment (“Pl.’s Reply”).

2The Court notes that there is disputebetween the parties asttee facts in this case.



Mary B. DeRosa regarding plans for detaining Osama bin Laden in the event of
his capture;

e. A memorandum written by former Joint Chiefs of Staff Legal Adviser-then
Rear Admiral James W. Crawford Ill regarding options and/or plans for Osama
bin Laden’s burial.
Compl. { 6.

On February 24, 2016, the plaintiff brought this acatieging thatas of that date, the
defendants had not “(i) produce[d] the requested records or demonstrate[d] thqii&stec:
records are lawfully exempt from production; (ii) notif[ied] [it] of the scopany responsive
records [the d]efendants intend[ed] to produce or withhold and the reasons for any witlsholding
or (iii) inform[ed] [it] that it may appeal any adequately specific, adverse determinatihrf]’9.
Early in this litigation,[the p]laintiff agreed to limit its FOIA requdsf to the five alleged
memoranda specifically identified in the FOIA req{gsand in sulparagaphs 6(a){e) of the
Complaint; Defs.” Factsy 2;Pl.’s Facts I.2,andthe “[d]efendants agreed to produce releasable
portions of the memoranda by or before June 13, 2085’ Fats fll.1. “By [a] letter dated
June 13, 2016tke dlefendantsmformed [the p]laintiff that they had located and finished
processingthe] five responsive memoranda], but] were withholding the five memoranda in their
entirety pursuant to FOIA Exeptiors 1, 3, and 5. . " .Defs.’ Facts 1 3

The defendants now move for summary jungt, asserting that they agetitled to
judgment as a matter of law because the five requested memarapdaileged andprotected
from disclosure under several FOIA ExemptioBgeDefs.” Mem. at 3. In addition to opposing
the defendarst motion for summary judgmenthe plaintiff alsacross moves for summary
judgment, arguing that the defendants have not satifeacburden of proving that theOIA

exemptions invoked are applicable to the withheld responsive docuamettkat the



“[d]efendantsshould beorderedto releasall reasonably segregable, nolassifiedportions of
the memoranda.” Pl.’'s Opp’n at 2.
. STANDARD OF REVIEW
The Court must grant a motidor summary judgment “if the movant shows that there is
no genuine dispute as to any material fact and the movant is entitled to judgmenatsr of
law.” Fed. R. Civ. P. 56(a). When ruling on a motion for summary judgment, the Court must

view the ewdence in the light most favorable to the non-moving party. Holcomb v. Powell, 433

F.3d 889, 895 (D.C. Cir. 2006) (citing Reeves v. Sanderson Plumbing Prods., 530 U.S. 133, 150

(2000)). The Court must therefore draw “all justifiable inferences” in the non-mpuaityg's

favor and accept the non-moving party’s evidence as #&aéerson v. Liberty Lobby, Inc477

U.S. 242, 255 (1986). The non-moving party, however, cannot rely on “mere allegations or

denials.” Burke v. Gould, 286 F.3d 513, 517 (D.C. Cir. 2002) (quoting Anderson, 477 U.S. at

248). Thus, “[c]onclusory allegations unsupported by factual data will not creabla tssue

of fact.” Pub. Citizen Health Rearch Grp. v. FDA185 F.3d 898, 908 (D.C. Cir. 1999)

(alteration in original) (quotingxxon Corp. v. FTC, 663 F.2d 120, 126-27 (D.C. Cir. 1980)). If

the Court concludes that “the nonmoving party has failed to make a sufficient shovaing on

essential element of [its] case with respect to which [it] has the burden of pheof the

moving party is entitled to summary judgmeelotex Corp. v. Catrett, 477 U.S. 317, 323
(2986). “[1] n ruling oncrossmotionsfor summary judgment, the [C]owshall grant summary
judgment only if one of the moving parties is entitled to judgment as a matter of law upon
material facts that are not genuinely disputeSitifays v. FEC, 424 F. Supp. 2d 100, 109 (D.D.C.
2006) (citation omitted).

FOIA cases are typitlg resolved on motions for summary judgmefeeOrtiz v. U.S.



Dep't of Justice, 67 F. Supp. 3d 109, 116 (D.D.C. 20d€l;alsd®efs. of Wildlife v. U.S.

Border Patrgl623 F. Supp. 2d 83, 87 (D.D.C. 2009)The] FOIA requires federal agencies to
disclose, upon request, broad classes of agency records unlessttie aee covered by the

statutes exemptions.”_Students Against Genocide v. Dep't of State, 257 F.3d 828, 833 (D.C.

Cir. 2001) (citation omitted)In aFOIA action, the defendant agency has “[the] burden of
demonstrating that the withheld documents [requested IFyQive requester] are exempt from

disclosure.”_Boyd v. U.S. Dep't of Justice, 475 F.3d 381, 385 (D.C. Cir. 2007) (citation

omitted). The Court will grant summary judgment to d@p@vernment in &OIA case only if the
agency can prove “that it has fully discharged its obligations und&Qh&, after the
underlying facts and the inferences to be drawn from them are construedghtinedst

favorable to thé&OIA requester.”Friends of Blackwater v. U.S. Dep'’t of Interior, 391 F. Supp.

2d 115, 119 (D.D.C. 2005) (quoting Greenberg v. U.S. Dep’t of Treasury, 10 F. Supp. 2d 3, 11

(D.D.C. 1998)). Thus, in a lawsuit brought to compel the production of documents under the
FOIA, “an agncy is entitled to summary judgment if no material facts are in dispute and if it
demonstrates ‘that each document that falls within the class requested eitheermasoduced .

... or is wholly[, or partially,] exempt [from disclosure].” Students Againstéeede, 257 F.3d

at 833 (quotingsoland v. CIA, 607 F.2d 339, 352 (D.C. Cir. 1978)).

1. ANALYSIS
The issue before the Court is whether the defendants have properly withheld the five
requesteanemorandan their entiretypursuant to Exemptions 1, 3, and 5 of the FOIA.
Comgress amended the FOIA resultingts currentversion in 1966, with the objective of

promoting “full agency disclosure.” U.S. Dep't of Justice v. Reporters Comm.dedém of

Press489 U.S. 749, 754 (1989). Whanagencyreceives arequest for records that reasonably



describs such recordghe agencynust make those records available to the requeSesid. at
754-55. Althouglthere are nine expressly delineated exemptions from compelléoisdiss

the dominant objective of the act is nonetheless disclosure, not seSexfyep’'t of Air Force

v. Rose, 425 U.S. 352, 360-61 (1976). The Supreme Court has explained this basicoburpose
the FOIAas providing a way for citizens to “know what their government is upReporters
Comm, 489 U.S. at 773. Thus, courts must narrowly construe the statutory exemptions when
determining if records requested under the FOIA should be discl&sslRose, 425 U.S. at
3613

A. FOIA Exemptions

1. Exemption5

Exemption 5 of the FOIA allows the government to withhold “irstgency or
intrasagency memorandums or letters which would na\@elable by law to a party . in
litigation with the agency.”> U.S.C. § 552(b)(5)This exemptiorifhas been interpretexs
protecting against disclosure [of] those documents normally privileged in theismavery

context” Judicial Watch, Inc. v. U.Dep’t of Justice365 F.3d 1108, 1113 (D.C. Cir. 2004)

(citing EPA v. Mink, 410 U.S. 73, 91 (1973)). Andthierefoe protects from disclosure those
documents shielded lige presidential communications privilege, the deliberative process

privilege,seeid., and the attorneghent privilege seeMead Data Cent., Inc. v. U.S. Dep'’t of Air

Force 566 F.2d 242, 252-53 (D.C. Cir. 1973l),three which the defendants héeereinvoked

as a basis fowithholding the responsive documents in their entirety under FOIA exemption 5.

s Upon receiving a FOIA uest, an agency musitially conduct an adequate search for respendocuments and
can satisfy thishresholdourdenby “demonstrat[ing] beyond material doubt that its search reasonably calculated
to uncover all relevant documents.3eeBoyd v. Exec. Office for U.S. Attorneys887 F. Supp. 3d 58,07(D.D.C.
2015) (citing cases). éfe, becausehe plaintiff does not contesthetherthe defendants havatssfied the search
requiremenbf the FOIA see generalli?l.’'s Mem. the Court need natonsidetthe adequacy of the search conducted
by the defendants




The Court will addresthe applicability ofeach ofthese privileges in turn.
i. ThePresidential Communications Privilege

The defendantfirst contend that they properly withheld the five memoranda requested
by the plaintiff under the presidential communications privileégeeDefs.” Mem. at 8.In
response, the plaintiff argues that the defendants have not met their burden of deimgtisat
the presidential communications privilege applies tditleerequested memorand&eePl.’s
Reply at 24.

It is within “the ‘greatpublic interest to preserve “the confidentiality of conversations
that take place in the President’s performance of his official duties’ beaatlseanfidentiality
is needed to protect ‘the effectiveness of the executive decisaimg process,’ as a result, [the
District of Columbia Circuit has3aid, presidential conversations ‘are presumptively

privileged.” In re Sealed Casé&21 F.3d 729, 742 (D.C. Cir. 1997) (quoting NixorSwica

487 F.2d 700, 717 (D.C. Cir. 1973)). Therefore, the presidential communications privilege
“preserves the President’s ability to obtain candid and informed opinions from resradsnd

to make decisions confidentially,” Loving v. Dep’'tDéfense 550 F.3d 32, 37 (D.C. Cir. 2008)

(quotingJudicial Watch, Ing.365 F.3d at 1112), and “protects ‘communications directly

involving and documents actually viewed by the President,” as well as documeiottetsaind
received’ by the President or his ‘immediate White House advisers [witijroad and
significant responsibility for investigating and formulating the advice to\mnghe President,”

id. (alterations in originaljquotingJudicial Watch, In¢.365 F.3d at 1114). And, “[t]he

privilege covers [those] documents reflecting ‘presidential decisiomgaiad deliberations,’
regardless of whether the documents are predecisional or not, and it covers thentiotume

their entirety.” Id. (quotingIn re Sealed Casé&?21 F.3d at 744-45).




The five memoranda requested by themiff were prepared biprmerPresident
Obama’s senior advisors charged with investigating and formulatingeaivize provided the
Presidentegarding‘the raid onOsama bin Ladés compound in Abbottabad, Pakistabgfs.’
Mot., Ex. A Shiner Decl.) ¥, andreflectpresidentiablecisionmaking and deliberations, and
thus are protected from disclosure under the presidential communications erivileg
demonstratéhat the presidential communications privilege applies to the five memoranda, the
defendanthiavesubmitedthe declaration ofAntoinette B. Shiner, the Information Review
Officer at the ClAand“a seniorCIA official [ ] hold[ing] an original classification authority at
the TOP SECRET level.ld., Ex. A (Shiner Decl. 3 In her declaration, Shenstatel that,
“[b]ecausethe risks and the potential consequences associated with conducting a raid on Osama
bin Laden’scompound in Abbottabad, Pakistan were substantial, the President and his national
security team considered a number of variablelcarefully weighed different options for the
operation.” Id., Ex. A (Shiner Decl.) {1 7TheformerPresident’s national security team included
the“[ tjop national security lawyers from tidA, [the DOD], andthe National Security Council
[who] formed an integral part of that decision-making process,” and who “concentrat¢then |
law-related issues that the decisimakers would have to decide, the legal issues of which the
decisioamakers needed to be aware, and lesser issues thadrtede resolved.ld., Ex. A
(Shiner Decl.) 17

Furthermore, the five requested memoranda “memorialize the confidential lega atv
those attorneys on certain significant legal aspects of the bin LadenldaicEX. A (Shiner
Decl.) 1 8. AsShiner explained

[tlhese memoranda are not controlling statements of policy that agenciapoaly

in discharging their missions. Rather, the memoranda memorialize legal advice

that was briefed to the President and his closest advisors for the pwfpose
providing an understanding of the legal implications associated with tedatagn



courses of action. This advice served as one consideration, among others, weighed

by the President and his national security advisors in advance of the President’s

decsion to authorize the raid on bin Laden’s compound.
Id., Ex. A (Shiner Decl.)  8She also statetthat:

[flor each memorandum, the advice sets forth the factual background relevant to

the legal question posed, and analyzes the potential legal consequences of taking a

certain course of action in connection with the operation. This advice is not an

authorization to conduct a given activity, but, rather, one istepe Executive

branch deliberations i.e., determining legally available options associatéti

the therproposed raid.

Id., Ex. A (Shiner Decl.) 1 9. Therefore, Shiner concluitied “disclosure of these memoranda
would undermine the President’s ability to obtain frank and informed opinions from his senior
advisors.” Id., Ex. A (Shiner [2cl.) T 9.

Additionally, the defendants submeitithe declaration of Mark H. Herrington, “an
Associate Deputy General Counsel in the Office of General Counsel [ ] of thel States
[DOD].” Id., Ex. B (Declaration of Mark H. Herrington (“Herringtddecl.”)) 1 1. In his
declaration, Herrington notdtat the five requested memoranda conteaformation [that] was
conveyed to the President’s national security advisors in an attempt to infarehocgorm the
formation of the President’s decision, and is not a recitation of a final polidjipppsr
decision.” Id. Ex. B (Herrington Decl.) 1 6. Anthe represents that the five requested
memoranda “provide frank and candid opinions of senior government officials, the release of
which could chill future deliberations.ld., Ex. B (Herrington Decl.) 1 7. He detarations of
Shiner and Herringtondequatelydemonstrate that the five requested memoranda are

“documentsactuallyviewed by the Presideérdind concernpresidential decisiemaking and

deliberations. _Loving, 550 F.3d at 37.

The plaintiff nonetheless offers several arguments for its propositiothinaefendants

have not met their burden of demonstrating that the presidential communicatiorgerivil



applies to the five request memorandiaitially, the plaintiffargues thatthe “[d]efendants do not
claim that the authors of the memoranda . . . are senior presidential advisorsha that t
presidential communications privilege reaches agency courides”Reply at 2(citing Judicial

Watch Inc, 365 F.3cat 1108, andn re Sealed Casé21 F.3cat 752). Although the top agency

lawyers who drafted the five requested memoranda are not “close presidensatgtiudicial

Watch, Inc, 365 F.3d at 1120-21 (holding that the deputy AggrGeneral and the Attorney

General are not “close presidential advisavBbse communications automatically fall within

the purview of the presidential communications privilege), the defendants’ bardettimited

to demonstrating that the authors are senior presidential advesthier, the defendatmay

satisfy their burden if they are able to show that the five requested memoraedioa@nents
“solicited and received by thosegembers of an immediate White House adviser’s staff who have
broad and significant responsibility for investigating and formulating the eadvibe given the

President on the particular matterwhich the [documents] relatdn re Sealed Casd.21 F.3d

at 752. Construing the presidential communications privilege “aswigras is consistent with
ensuring that the confidentiality of the President’s decisionmaking priscadequately
protected,’id., the Court is satisfiethat the defendants have met their burdecause the five
memoranda were solicited and reviewgddrmerPresidenObamaand his national security
team charged h assessing/hether the raidn bin Laden’s compound should be conducted.
The plaintiffalsoargues thatthe presidential communications privilege protect[s] the
‘communicating’ of the document[s], not the document[s themselves].” Pl.’s Reply
(“Whether the memoranda are subject to the presidential communications prisilegeparate
issue from whether communications about the memoranda are protected by tegeprivil

Discussions or descriptions of the document[s] and the fact that the documeng$uvjeed

10



over and reviewed may be privileged, but the document[s themselves] should begpduc
This Circuit has made cleghoweverthat the presidential communications privilege applies to
documents reviewed, solicited, or received by the President or his immediatesskisors

tasked with “broad and significant responsibility for istigatingand formulating the advice to

be given to the President tme particular matter to which the [documents] relate.” In re Sealed

Case 121 F.3d at 75%ee alsd.oving, 550 F.3d at 3{teiterating that the presidential

communications privilege applies to “documentsiiewed, solicited, or received by the
President or his immediate senamvisorgasked with'investigating and formulatinghe advice
to be given the Presidént As Shiner and Herringtorepresentech their declarations, the five
requesteanemorandaveresolicited, reviewed, and relied upon by the President and his top
national security advisors to assist in the determination of whether or not to launaidl the
bin Laden’s compoundSeeDefs.” Mot., Ex. A (Shiner Dedl 1 79; see alsad., Ex. B
(Herrington Decl.) 1 6. Thus, the Court finds thégondargumentlsounpersuasivé.

Finally, the plaintiffcontends that allowing the government to withhold the five
requested memoranda “would shield from public view the bases for agency counsel’s
conclusions that the raid was legal,” which would create “'secret law’ congecovert military
operations” that will beised for “future covert operations.” Pl.’s Reply atfhe plaintiff is
correct thaFOIA exemption 5 does not protect from disclosure documents that “represent
policies, statements or interpretations of law faat agency has actually adopted. The purpose

of this limitation is to prevent bodies of ‘secret law’ from being built up and appjied b

4 The plaintifffurthercontends that the defendants’ use of the word “memorialize’ to desite memoranda
suggests that the documents were prepared after the briefing, addieg éyacity to the claim of privilege Pl.’s
Reply at 4. Tis argument isimilarly unpersuasive as the defendants have clearly demonstrated that the five
requested memoranda were solicited and reviewed prior to the Presitbaision to launch the raid @m Laden’s
compound.SeeDefs.’ Mot., Ex. A (Shiner Decl.) 11-2.

11



government agenciesSchwartz v. IRS, 511 F.2d 1303, 1305 (D.C. Cir. 193&¢; als&tr. for

Effective Govt v. U.S. Dep't of State, IF. Supp. 3d 16, 29-30 (D.D.C. 2013) (noting that “the

[District of Columbia] Circuit has concluded that Congress indicated unequivtuat the

purpose of [FOIA] was to forbid secret law” such agi@al, non<lassified,communicaion

[that] is widely distributed within the Executive Branch and implemented bgriewvel staff
members in a manner similar to any other agency statement of policy that is predymptive
subject to disclosure under FOIA.” (citations and internal quotatiarks omitted)).However,
as the Court previously noted, the five requested memoranda “are not controllingstatef
policy that agencies rely upon in discharging their missions[,]” but ratbestitute‘legal
advice that was briefed to the Presidand his closest advisors for the purpose of providing an
understanding of the legal implications associated with taking certain cofieseson.” Defs.’
Mot., Ex. A (Shiner Decl.) 1 8. And, because “the secrecy of the operation, and ttesliagal
associated with it, was of paramount concern and was closely held within the top rdneks of
administratiofy] . . . the confidentiality of these [documents] continues to be maintained and has
not been disseminated beyahe parties.”ld., Ex. A (ShineDecl.) 1 8. Based on the
representations provided by the defendants’ declarant, the Court cornblaidtbe five
requested memoranda are oattrolling statements of policgnd that the withholding of these
documents from disclosure would not create a body of secret law in direct contrawénihe
FOIA.

In sum, thdive requestednemoranda wergot only prepared for the purpose of advising
the President and his closesttional securityadvisorson the legality bthe specific military
operation of raiding bin Laden’s compound, but al®oesolicited, reviewed, and formed an

integral part of the President’s decision to launch the raid. Thus, the presidential

12



communications privilege applies to the five requested memorakmtardingly,the
defendants’ properly withheld tliwe memorandan their entirety from disclosurenderthe
presidential communications privilege.
ii. TheDeliberative Process Privilege
Thedeliberatve processrivilege protects “confidential intragency advisory opinions”

and “materials reflecting deliberative or polmaking processes.Judicial Watch, In¢.365

F.3d at 1113 (citingllink, 410 U.Sat 89. The purpose of this privilege is to protect the

decision making processes of government agen8esid.; see alsiNLRB v. Sears, Roebuck

& Co., 421 U.S. 132, 150 (1975). Unlike the presidential communications privilege, which
coversboth final post-decisional and pdecisional materiaJghe deliberative process privilege
protects all executive branch offats but coversonly pre-decisional materialsSeeJudicial

Watch, Inc, 365 F.3d at 1113-14f disclosure of the requested documents “is required under

the presidential privilege, it will certainly be required under the deliberptoeess privilegé.

In re Sealed Casé&21 F.3d at 746. Thus, the Court “would need to address the application of

[the] deliberative process privileges to any documeiinly if [it] determings] that the withheld
document[s are] not subject to the presidential priviled@. " Therefore, kcause th€ourt has
determined that theresidentiacommunicationgrivilege shields from disclosuréhe five
requested memoranda, the Court neecengtigen an in-depth analysis @fhether the
deliberate process privilege applies.
lii. TheAttorney-Client Privilege

“In the context of Exemption 5, ‘the [attorney-client] privilege . . . functions to protec

communications between government attorneys and client agenciesadnoeys, as evidende

by its inclusion in the FOIA, much as perates to protect attornelient communications in the

13



private sector.” Cuban v. S.E.C., 744 F. Supp. 2d 60, 78 (D.D.C. 2010) (Walto@/tdnations

in original) (quotingln re Lindsey 158 F.3d 1263, 1269 (D.C. Cir. 1998))herefore, “when
‘the Government is dealing with its attorneys as would any private party seeking &alvic
protect personal interests, and needs the same assurance of confidentiahill sotibe
deterred from full and frank communications with its counselors,’ [E]xemfijcapplies.” In

re Lindsey 158 F.3d at 1269 (quotir@@oastal States Gas Corp. v. Depf Energy, 617 F.2d

854, 863 (D.C. Cir. 1980)). “To invoke the [attorney-client] privilege, an agency must
demonstrate that the document it seeks to withhold (1) involves ‘confidential comrnaunscat
between an attorney and his [or her] client’ and (2) relates to ‘a legal featéehich the client

has sought professional advice.” Judicial Watch, Inc. v. U.S. Postal Serv., 297 F. Supp. 2d 252,

267 (D.D.C. 2004) (quoting Mead Data Cent., Inc., 566 F.2d at 886@)als®oastal States Gas

Corp., 617 F.2d at 862 (“[The attornelyent] privilege protets only those disclosures necessary
to obtain informed legal advice which might not have been made absent the ptiydeggon
andinternal quotation marks omitted)).

“However, the attorneglient privilege does not give the agency the ability ‘tthiaold a
documenmmerelybecause it is a communication between the agency and its ldwgetsan,

744 F. Supp. 2d at 78 (quoting Judicial Watch, Inc., 297 F. Supp. 2d atR&her, “[t|he

agency must show that the information provided to its lawyers was intended to be caifidenti

and was not disclosed to a third partyd’; see als&Coastal States Gas Cqrpl7 F.2d at 863

(“The burden is on the agency to demonstrate that confidentiality was expectetiandtiag
of these communications, and that it was reasonably careful to keep this confidmtization
protected from general disclosure.”). Moreovée]dnclusory assertions of privilege will not

suffice to carry the agency’s burden.” Senate of PuertodXigel. Judiciary Comnmu. U.S.

14



Dep't of Justice, 823 F.2d 574, 585 (D.C. Cir. 19&fp{ionand internal quotation marks

omitted);see als&Cuban, 744 F. Supp. 2d at 79 (noting that the agency’s declarations must

provide “more than conclusory assertions and blanket affirmations . . . from which the&our
assess whether the attorrdient privilege was properly asserted”).

The defendants assert that “[t]he five memoranda fall squarely within theegttdient
privilege’s protection of ‘confidential communications between an attorney aictidns
related to a ‘legal matter for which the client has sought professionakdditefs.” Reply at 3

(quotingMead Data Cent., Inc566 F.2d at 252). In response, the plaintiff argues that the

defendants have not satisfied their burden of demonstratirapghieability of the
attorney-client privilege because they “make no showing that disclosureraetheranda
would reveal facts communicated in confidence to the authors for purposes of oldegaing
advice.” Pl.’s Reply at §'[The defendantshake generalized statemeatsout the existence of
facts in the memoranda, but they fail to address the source of these fac&tdahasdisclosure
of the advice would reveal facts communicated in confidence to the authors by the authors
client(s) for purposes of obtaining legal advice.”).

The @urt agrees with the defendants that the five requested memaransizielded
from production based on the attorraient privilege. To demonstrate the applicability of the
attaney-client privilege, the defendants initialhotedthat theattorneys are the authors of the
five requested memoranda who provided confidential legal advice to theiscfidat President
and his closet advisors.” Defs.” Mot., Ex. A (Shiner Decl.) 1 11. The defendants\ssaéd
the subject matter and broadoverview of the factselated toeach memoranda. Sgk, Ex. A
(Shiner Decl.) 1 5(aJe) (noting that the five requested memoranda pertain to “any violation of

Pakistani sovereignty in seeking, capturing and/or killing Osama bin ["dddren the
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administration must alert congressional leaders about the raid, capture, afidgpokiDsama
bin Laden;” “a Navy SEAL team going into a raid with the intention of killing aefault option
during the search, raid, capture and/or killing of Osama bin Laden;” “plans &mnidgtOsama
bin Laden in the event of his capture;” and “options and/or plans for Osama bin Laden’s
burial.”); see alsad., Ex. B (Herrington Decl.) 1 3(afe). The defendas further state that
“[flor each memorandum, the advice sets forth the factual background relevantegathe
guestion posed, and analyzes the potential legal consequences of taking aaedainfcaction
in connection with the operationld., Ex. A (Shiner Decl.) { 9see alsad., Ex. A (Shiner
Decl.) 11 67 (notng thatthe five requested memoranfbeused on “the lawelated issues that
the decisiommakers would have to decide, the legal issues of which the denisikers needed
to be aware,ra lesser issues that needed to be resolBgdhe time the force was launcheide
[United States] Government had determined with confidence that there waandesample
authority for the use of force, including lethal force, under [United Statesheerdational law
and that the operation would be conducted in complete accordance with applicable [United
States] and international legal restrictions and principles.”).

Moreover, the five requested memoranda served as “legal advice that waktbrtefe
President and his closet advisors for the purpose of providing an understanding of the legal
implications associated with taking certain courses of actitth,’Ex. A (Shiner Decl.) 1 8.
Underlying the five requested memoranda were

the secrecy ofhe operation, and the legal advessociatedvith it, [which were]

of paramount concern anfvere] closely held within the top ranks of the

administration. [ ] [A]Jthough certain details of the raid have been acknowledged,

the confidentiality of these [five memoranda] continues to be maintained and has

not been disseminated beyond the parties.

Id., Ex. A (Shiner Decl.) 1 8. And, according to the defendgrd$isclosure of legal advice,
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such as this, would diminish the quality of legal representation provided by government
attorneys because clients would be reluctant to freely and accurately naratadactual
information, questions, or concerns for fear that those discussions would be publiclyedisclos
Id., Ex. A (Shiner Decl.) T 11.

Notwithstanding the declarations submitted by the defendants, the plaintiff cotitahds
the defendants have not identified the source of the confidentiabfaetenalleged that
producing the five memoranda “would reveal facts communicated in cooéideR|.’s Reply at
5. Although the Court disagredgbe Court notes that the plaintiféentention, if accepted,
would heighten the defendaitourden beyond what is requireds mentionedabove, the
defendantdearthe burden of “show[inghat the mformation provided t¢their] lawyers was
intended to be confidential and was not disclosed to a third,’p@&upan, 744 F. Supp. 2d at 78,
as well as the information their lawyers provided in respanst&andardhe Court finds they
have sufficientlysatisfied Accordingly, because the defendants have provided more than
conclusory statements regarding the legal advice requested, the natureooffidential
informationprovided in response, and theed tgoresere the confidentialityof the content of
that information irthefive memoranda, the Court concludes that the defendantsuieenty
demonstrated thapplicability of theattorneyelient privilegeto the five requested memoranda.

2. Exemption 3

Exemption 3 of the FOIA excludes from coetied disclosure matters that are
“specifically exempted from disclosure by stattit5 U.S.C. 8§ 552(b)(3)The applicability of
Exemption 3 “depends less on the detailed factual contents of specific documesuée thsue
for decision is the existeamf a relevant statute and the inclusion of withheld material within the

statute’s coverage.Morley v. CIA, 508 F.3d 1108, 1126 (D.C. Cir. 200A statutefalls under
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the purview ofExemption 3 only if it “requires that the matters be withheld from the public in
such a manner as to leave no discretion on the issue,” or “establishes pariteniarfar
withholding or refers to particular types of matters to be withhdldl.”"Here, the defendants
invoke Section 102A(i)(1) of the National Security Act of 1947 (thatidhal Security Act”), as
amended (now codified at 50 U.S.C. § 3024(i)(1)), which “requires the Director of National
Intelligence to ‘protect intelligence sources amethods from unauthorized disclosure.” Defs.’

Mem. at 15see als€IA v. Simms 471 U.S. 159, 167 (198 dlding that the National

Security Act‘qualifiesas a withholding statute under Exemption 3”).
The burden is on the agencyjtstify the withholdng of requested information, and
“[tlhe agencymay meet this burden by filing affidavits describing the material withheld and the

manner in which it falls within the exemption clainfeding v. U.S. Dep'’t of Justice, 830 F.2d

210, 217 (D.C. Cir. 1987)And, “the court owes substantial weight to detailed agency

explanations in the national security contexd.; seeFrugone v. CIA, 169 F.3d 772, 775 (D.C.

Cir. 1999) (noting thatcourts have little expertise in either international diplomacy or
counterntelligence operations”)Although Ti]t is particularly important to protect intelligence
sources andhethods from public disclosuteyiorley, 508 F.3d at 1126he agency has the

“obligation to identify the ‘particularized harm that could be expectedtar from production

of the requested information,” id. at 1125 (quoting Church of Scientology of Cal., Inc. v.
Turner, 662 F.2d 784, 785 (D.C. Cir. 1980)).

The plaintiff contends that the “secrecy provisions of tlagidhalSecurityAct . . . only
allow secrecy for intelligence sources and metliodkereaghe information it has requested
“does not logically fall within the category of intelligence activities, sesiy or methods, which

are protected by statute.” Pl.’s Opp’n at(4T he p]laintiff does not seek classified operational
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information, only norexempt legal justifications and factual information.The plaintiff also
argues that the defendants have not met their burden because “Ms. Shiner'saleplamrades

little morethan a description of the legal standards for classification and a themeadssurance
that the contents of the memoranda include such information.” Pl.’s Opp’nse€lalsad. at

11 (“Defendants may not simply provide declarations that fail tquately explain why certain
information — legal, opinion, analysigs-categorized as a national security secreflhe Court
disagreesvith the plaintiff's characterization of the Shiner declaration and its positairthe
defendants have not satedfitheir burden of showing that the five memoranda requested are not
exempt from disclosure under Exemption 3.

In her declaration, Shiner indicatétat the five requested memoranda contain “discrete
information” that “fit within classification categes of sections 1.4(c) (intelligence sources,
methods and activities) and 1.4(d) (foreign relations or activitedg}ie National Security Act’s
secrecy provisions. Defs.” Mot., Ex. A (Shiner Decl.) § 12. In addition, Shiner “det=that
disclosure of this information could reasonably be expected to harm nationalyseecause it
would reveal classified intelligence activities, sources and methods @asdogith
counterterrorism operations in a foreign countrid’, Ex. A (Shiner Decl.) { 12. Considering
these representations from the perspectiie@®entire declaration submitted by Shiner in
conjunction with Herrington’s declaration, the Court does not find, as the plaintiff contiesids
the defendants’ declaratioase conclusory threalare recitals of the legal standavadh
respect t&exemption 3. As the Court previously notdtk tlefendants’ declarationste, among
other things, that the five requested memoranda concerned “the risks and the potential
consequences associated with conducting a raid on Osama bin Laden’s compound” and the

“legal advicehat was briefed to the President and his closest advisors for the purpose of
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providing an understanding of the legal implications associated with takinghasstases of
action.” Id., Ex. A (Shiner Decl.) 1 8. THehiner declarationlso references the need for
non-disclosure of the memoranda resulting from the memoranda havimgrigesetedto the
President who was “formulating a decision on a sensitive operation with diddd$tarign

policy impacts.” Id., Ex. A (Shiner Decl.) § 9. Considering the totality of the representations
made by the defendants’ declarants andsthmsantial weightthat courts musdfford agenciesn

thenational security contexseeDillon v. Dep't of Justice, 102 F. Supp. 3d 272, 287 (D.D.C.

2015) (Walton, J.), the Coucbncludes that the defendants have sufficieshtiyponstratethe
need to protect from disclosure classified, discrete information contained thighfive
requested memoranda that identifies intelligence sources and metheldsfs.” Mot., Ex. A
(Shiner Decl.) 1 12, and therefore, Exemption 3 applies.
3. Exemption 1

Exemption 1 of te FOIA excludes materials that af@) specifically authorized under
criteria established by an Executive order to be kept secret in the interasbn&hdefense or
foreign policy and (B) are in fact properly classified pursuant to such Exeoutige’ 5 U.S.C.

8 552(b)(1)see alscCIA v. Sims, 471 U.S. at 183 he defendastinvoke Executive Order

13,526, which allows information to be withheld wtiba“original classification authoritgas

5 The defendants assert that “[defendant] CIA stands ready, at the Cequist, to provide a classified declaration
ex parte, in camer® address the withheld information in greater depth.” Defs.” Refy &ecause courts have
recognized that in cameraview is considered a “last resort,” Henderson v. Office ofd@iNat'l Intelligence 151

F. Supp. 3d 170, 180 (D.D.C. 2016¢ealsoMead DataCent., Inc, 566 F.2d at 2623nd because the Court has
concluded that the defendants’ declarations provided slstdflcient to show the applicability of Exemption 3, the
Court finds it unnecessary to require the submission of adelslration forin cameranspection. Additionally,

the plaintiff contends that “[tlhe Court should order production offiie nemoranda] for in camera inspection . . .
[, which] will allow the Court to determine whether any privileges attadhe [fivem]emorandd Pl.’s Opp’'n at

14. In its broad discretiorseeMead Data Cent. Inc566 F.2dat262n.59 (“[T]he choice [of] whether to conduct in
camera inspection should be left to the discretion of the district coutte™Court also finds it futileo conduct an

in camera review of the five memoranda because the defendants have metdegibdemonstrating that the
severalFOIA exemptions invoked are applicable to the five requested memoranda.

20



determind . . . fhatthe] ‘unauthorized disclosure wd reasonably be expected to cause
identifiable or describable damage to tiaional security. Defs.” Mem. at 12 (quotind=xec.
Order 13,526 § 1.4, 75 Fed. Reg. 707, 709 (Dec. 29, p088gcifically, the defendants
contend that the five requeste@mmorandaertain to*intelligence activities (including covert
action), intelligence sources or methods, or cryptology™“&oreign relations or foreign
activities of the United States, including confidential sourc&sefs.” Mem. at 13;seealsoExec.
Order 13,526 8§ 1.4(cfd).

Similar tothecircumstancesinderlying the applicability of Exemption 3, the defendants
have demonstrated that the five requested memoranda contain classified, cohfidentia
information that are protected from production by Exemptio@dnsistent withts stance with
respect to the defendants’ withholding of the five requested memoranda pursueriui&n
3, the plaintiff argues that the defendants have not met their burden because the Shiner
Declarationis merely caclusory. SeePl.’s Opp’n at 12. But, as the Court has already observed,
the defendants have indicated that “disclosing the information would reveal thessandc
method of underlying intelligence collectionDefs.” Mem. at 13; gealsoShiner Declat § 12.
Additionally, theinformation in thefive requesteanemoranda “involvea contemplateflUnited
States]Government operation in Pakistan, diie] legal analysis attendant to such an operation
in a foreign country,Which “necessarily implicatef®reign activities within the meaning of the
Executive Order.”Defs.” Mem. at 13.Consequently,dr the same reasonsderlying its ruling
regardng Exemption 3seesupraPart 111.A.3,the Court finds that the defendants properly
withheld theclassifial, confidential information contained within thee requested memoranda

from production under Exemption 1 pursuant to Executive Order 13,526.
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B. Segregability

The FOIA requires that “[a]ny reasonably segregable portion of a record shall be
provided to any person requesting such record after deletion of the portions whegbrap
under this subsection.” 5 U.S.C. § 552(b). “[I]t has long beerutkben this Circuit that
non-exempt portions of a document must be disclosed uhiegsre inextricably iertwined

with exempt portions.”_Wilderness Soc'y v. U.S. Dep't of Interior, 344 F. Supp. 2d 1, 18

(D.D.C. 2004) (Walton, J.) (quotiridead Data Centinc., 566 F.2cat 26Q. “The focus of the

FOIA is information, not documents, and an agency cannot justify withholding an entire

document simply by showing that it contains some exempt matekdddData Cent. In¢.566

F.2d at 260.
A district court’s determinatiothat agency records are exerfrpin disclosuraunder the
FOIA is subject to remand the court does na@lso make specific findingsn the questioof

segregability.SeeKrikorian v. Dep't of State, 984 F.2d 461, 467 (D.C. Cir. 1993) (remanding

caseback to district court because no specific findings of segregability were.mEalenake
this determination, the district court must be provided with a “relatively deté@scription” of

the withheld materialld. (citing Goldberg v. U.S. Dep'’t of State, 818 F.2d 71, 78 (D.C. Cir.

1987). Agencies must review ththheld documents and detaine whetherabsent the
exempted material, the resulting document would still be comprehermimbether “the result

would be an essentially meaningless set of words and phre&&eaMVleadData Cent., In¢.566

F.2d at 261 (stating result of meaniegg set of words may be sufficient to claim that the
information is not segregable). A “documdaytdocument” review and a declaration that each
piece of information that is withheld is not reasonably segregable is sufticigmow that an

entire document cannot be produc&keJuarez v. U.S. Dep't of Justice, 518 F.3d 54, 61 (D.C.
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Cir. 2008);_Beltranena v. U.S. Dep'’t of State, 821 F. Supp. 2d 167, 178-79 (D.D.C. 2011).

Here, the Court is satisfied that the defendants have conducted agagragyability
analysis and may withhold the five requested memoranda in their entirety. aifiéf girgues
that the “[d]efendants have the burden of showing why disclosable discussion of legplgsinc
in [the] memoranda cannot be segregated fromatioeial data” and that the “[d]efendants’
declarations offer conclusory statements that information is not sdxjgesye inadequate to
meet its burden.” Pl.’s Opp’n at 1B8lowever, the defendants assert that they “conducted a
documentiy-document and lingy-line review and determined that no segregable,en@mpt
portions of the[ ] [five] memoranda can be released without potentially conmgngnurivileged
information.” Defs.” Mot., Ex. A (Shiner Decl.) § 18e alsad., Ex. B (Herrington Decl.) 9
(providing “confirm[ation] that there is no reasonably segregable informatidnafamr
otherwise, contained in” the memoranda reviewed and “[w]ith regard to thebgrgua
non-deliberative facts in the documents, such information cannot be discloaedé#as
inextricably intertwined with the deliberative parts of the memorandahius,Tgiven the details
the defendants’ declarants provide regarding the five requested memoranda, cdoples w
defendants’ assertion that there is no segregable information within thedivested
memoranda, the Court is convinced that the defendants’ performed a proper sktyregabi
analysis, resulting in the withholding of the entire content of the five requesmoranda.

Moreover, under Exemption 5, theesidential communications privilege safeguards

from disclosure documenis their entiretyto which the privilege appliesSeeln re Sealed Case

121 F.3d at 745 (“[T]he presidential communications privilege applies to documents in their
entirety, and covers final and paleisional materials as well as fteliberative ones.})see

alsoJudicial Watch, In¢.365 F.3d at 1124 (directing the district court on remand to review a set
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a documents to determine whether the presidential communications priappties, and for
those documents not protected by the presidential communications prikgegeingthe
district court to consider the agency’s obligation “to disclose all reasonajyggsidble,
nonexempt portions of the documentsTherefore, havig found that the five requested
memoranda are protected from disclosure by the presidential communicaiwilaggunder
Exemption 5, and because the Court is satisfied that the defendants conductéy-arime-
review of the memoranda and determineat there is no segregable informatithrg Court
concludes that the defendants properly withheld the five requested memoranda mtitiegjr e
V. CONCLUSION

For the foregoing reasons, the Court concludes that it must grant the defernmdiars
for summary judgment and deny the plaintiff's cross-motion for summary judgme

SO ORDERED this 28thday ofMarch, 2017°

REGGIE B. WALTON
United States District Judge

6 The Court will contemporaneously issue an Order consistenthigtiviemorandum Opinion.
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