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UNITED STATESDISTRICT COURT
FORTHE DISTRICT OF COLUMBIA

DALE ORLOWSKE,

Plaintiff,
V. Civil Action No. 16-383 (JEB)
SYLVIA MATHEWSBURWELL,

Defendant.

MEM ORANDUM OPINION

Plaintiff Dale Orlowske, who worked for the Department of Health and HiBeavices
brought this suit claiming Bourteenday suspensiohe receivedonstituted retaliation unde
Title VII. Yes, that's right:this federal case concemesthing more than two weeks without pay.
In now seeking summary judgment before even fiing its Answer, HHS agsarids
undisputed that the agensyspended Orlowske because he forged pap@ngpission slips for a
contractoy not in retaliation foan agediscrimination complaint Thin asPlaintiff's case
appearssincethis summarjudgment Mbtion is nonethelesgremature, the Court will deny: it
l. Background

The facts relevartb this Motion are straightforwardwhere there is conflict, th€ourt
credits Plaintfs version as hés the nonmovant In addition, though the Complairtiself is not
evidence, it will be cited for some background information.

In July 2013, Orlowske joined HHS as5S14 Senior Intligence Operations Specialist
SeeECF No. 1 (Complaint), 1%, 9. When his supervisoRicky Hill, left a year laterOrlowske
applied for hisGS15 position Id., 111213, seeECF No. 81 (Defendant’s Statement of

Undisputed Facts)But HHS insteadgave the nodo anotherman, DanielChapple, nearly two
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decade®rlowske’sjunior. Id. Believing this unjust on October 14, 201Drlowskefied a
complaint wih HHS alleging that he had beéliscriminated againgh this selection process
becausef his age.SeeECF No. 8, Exh. ZEEO Complaint)

Around the saméme, Chappleissued performance plafor his new subordinatesSee
ECF No. 8 Exh. 8(Affidavit of Daniel Chappleat 78. Miffed again Orlowske told Chapple
thathe thoughthis plan wagdesignedto punishhim for the complaint. SeeDSUF, 6. Because
the complaint did not allege any wrongdoing on Chapple’s paotyever this was the firsthat
he hadheard ofit. 1d. A month later, théwo hada further spabver Orlowskes use of
unscheduled leavia inclement weatherSeeCompl, 122-24.

Then, h Decembe014 aperiodic facilities audit showedthat Orlowske hatbrged
parkingpassforms for a contractor, Ronald Nesbitive times. SeeChapple Aff.at5. When
the auditoralertedChappleto this, he sought advice frotduman Rsarceson an appropriate
sanction SeeECF No. 8, Exh. 18Affidavit of CatherineSanderysat2-3. That department
instructedhim that anything from a reprimand to a fourteday suspensn would bejustified.
Id. at 3. Chapple accordingly informed Orlowskeon December 28hat he was proposing a
fourteenday suspensn without pay due to the severity and frequency optn&ingpass
violations SeeECFNo. 8, Exh. 13 (Memorandum from Chapple to Orlowskéhapple’'s
supervisor, Kory Whalen, later upheld the suspensigmeECF No. 8, Exh. 19Affidavit of
Kory Whaler) at 4

After exhausting his administrative remedi€slowske filed thisaction unde Title VII,
asserting that thesuspension was retaliation for his earler complaleeCompl, 715-6.
Before even answeringdHS immediately moved for summary judgmermn the groundshat

Orlowske had failed to make oupeama facie caseand alternatively, thathe could not rebut the



agency’segitimate reason for imposing the suspensiene., the parking shenanigansSeeECF
No. 8 (Motion for Summary Judgment) ail®. In opposition, Orlowskeargely concedes tit
he has not yet presentedidence to show th#tHS’s proffered reasowasactually a pretext for
retaliation but re further assertéhat he can correct this deficiency through discove&geECF
No. 11 (Response) at®2 More specifically, he relies on Federal Rule of CiviloPedure56(d)
to argue that the Motion is prematur8eeECF No. 111 (Rule 56(d) Affidavit).
1. L egal Standard
Summary judgment may be granted if “the movant shows that there is no genuine dispute
as to any material fact and the movant is entitled to judgras a matter of law.” Fed. R. Civ. P.

56(a);see als@nderson v. Liberty Lobby, Inc477 U.S. 242, 2448 (1986);Holcomb v.

Powell 433 F.3d 889, 895 (D.C. Cir. 2006). Afactis “material’ if it is ddgaf affecting the

substantive outcome of the litigatiorHolcomh 433 F.3d at 895.iberty Lobby, Inc, 477 U.S.

at 248. A dispute is “genuine” if tievidence is such that aasonable jury could return a

verdict for the nonmoving party.Liberty Lobby, Inc, 477 U.S. at 248

The party seeking summary judgment “bears the heavy burden of establishing that the

merits of his case are so clear that expedited action is justifiédXpayers Watchdog, Inc., v.

Stanley 819 F.2d 294, 297 (D.C. Cir. 1987). When a motion for summary judgment is under
consideration, tie evidence of the nanovant is to be believed, and all justifiableferences

are to be drawn ihis favor.” Liberty Lobby, Inc, 477 U.S. at 255ee alsdvlastro v. PEPCQO

447 F.3d 843, 850 (D.C. Cir. 200Hka v. WashHosp. Ct., 156 F.3d 1284, 1288 (D.C. Cir.

1998) enbanc). The nonmoving party’s opposition, however, must consist of more than mere

unsupported algations or denials and must be supported by affidavits, declarations, or other



competent evidence, setting forth specific facts showing that thargeisuine issue for trial.

SeeFed. R. Civ. P. 56(e); Celotex Corp. v. Cafré#t7 U.S. 317, 324 (1986).

Summary judment is prematurghough unlessthe parties have “had a full opportunity
to conduct discovery.’Liberty Lobby, 477 U.S. at 258%ee alsd-ed. R. Civ. P56(d) (1f a
nonmovant shows by affidavit or declaration that, for specified reasoasyibt present facts
essential to justff its opposition, the court may . allow time to obtain affidavits or declarations
or to take discovery.”) A request by the nonmoving party for additional time to conduct
discovery shouldhus be granted “almost as a matter of course unless thenaang party has

not diigently pursued discovery of the evidenc&&rkeley v. Home Ins. Co68 F.3d 1409,

1414 (D.C. Cir. 1995}internal quotation and citation omitted)lo get this relief, th@onmoving
party need only submit an affidgviinder Rule 56(dwhich “state[s] with sufficient

particularity . . . why discovery [is] necessarylkossi v. Dep’'t of Navy516 F.3d 1037, 1045

(D.C. Cir. 2008) (internal quotation arakation omitted). This affidavit must “outline the
particular facts he intends to discover and describe why thoteae necessary to the
Itigation[, aswell ak. .. explain why he could not produce the factspposition to the

motion.” Convertino v. DOJ, 684 F.3B, 99100 (D.C. Cir. 2012) (internal quotations and

citations omitted).
[11.  Analysis

The Court mustdecice whether taderminatethis casenow or plowaheado discovery.
Unlike the Nationals chance of making the playofthis yearit's a close call. Plaintiff largely
concedes that heas notproducedevidenceto showthatChapplés true reason for suspending
him wasto retaliatefor his complain, rather than to censure his parking transgressiSeeECF

No. 11 (Response) at® This showing iessential to the survival diis claim SeeWeber v.



Battista 494 F.3d 179186 (D.C. Cir.2007 (holding, under Title Vlla plaintiff alleging
retaliation must showthatgovernment’'s legitimate, am-discriminatory reason faan
employment action is falsend that reti@mtion wasreal reason) Orlowske neverthelessisks the
Court pursuant to Rule 56(do stay thehatchet while he pursuekis evidence through
discovery. The government responds with affidafiomits own witnesses, indicating thaeth
evidencePlaintiff seekss unlikely to turn up. While Orlowske graspssome mightythin reeds
here a this stageheyhold

The crux of Orlowskes retaliation claim isthat Chapple used the parkipgssincident
asan excuseo punish himfor fiing the agediscrimination complaint He claims that Chapple
wanted to do so because the complaint alleged, in essence, that Chapple didmettdeget
his GS15 job. Thereis, howeverscantevidence tsupport such an inference. Té@spension
took phce over two months after Chapfifst learned othe complaint. SeeECF No. 8, Exh. 10

(Affidavit of Dale Orlowske) at }21; see als@aylor v. Solis 571 F.3d 1313, 1322 (D.C. Cir.

2010) (holding no inference of retaliatory motive where alleged ashaation occurred two and
one-half months after the fiing of the discrimination suithapple moreoverwas nothimself
accused oany wrongdoing in thatomplaint. SeeOrlowske Aff. at 911. In addition, the audit
that uncovered thparkingpassfraud originated in the faciltiesdepartment-not with Chapple-
andthe suspension fit within thable ofpenalties providedy Human Rsourcegor the
misconduct SeeSanders Aff. at-3.

To bolster his clainthat the suspension wpretextual Orlowske a&sertdhat his former
supervisor, Hil, instructed him to secuhe parking passes for NesbitteeOrlowske Aff. at
11, 15. This factalone, of courses of little helpto hisretaliation claimunlessChapple_knewof

these instructionsvhen hesuspended himSeeGeorge v. Leavift407 F.3d 405, 415 (D.C. Cir.




2005) polding thatquestion is not whethemployee agrees wijbstification gven, but whether
employer honestly and reasably believed in those reastnsOrlowskethinks that Hill will
provide thismissing link once he deposes him alternatively,that somesupportive
doaumentation might turn upSeeOrlowske Aff. at 11, 15.HHS, however,respondsn its

Reply with affidavits from both Hill and Chapplehat deny any such congationsevertook
place SeeECF Na. 151 (Supplemental Declaration of Daniel Chapples-2 (Affidavit of
Ricky Hill). Worse still for Orlowske, Hilfurther denies ever tiflg him to secur@any passes
for Nesbitt. SeeHill Aff., 11 34.

Orlowske’s gcond hope-that discovery might produce evidence that Chapple punished
him more harshly than otherthus demonstrating pretexfares little better. In Chapple’s
supplementakbffidavit, heexplains that he hasposed discipline four times as a sujson
SeeChappleSupp. Aff.,q12-4. Noneof the othethree incidents as he describes them,
comparsto Orlowske’s parkingpass misconductld. As aresult, it seems unlikely that
discovery willuncover evidencéending to show that Orlowske’s parkipgss issues were used
as a pretexfor retaliation.

The law, howeverarguably gives Orlowske thepportunity to try. Here, hehas asserted
more than aiaguedesire to test the accuracytbé government'saittesations. SeeStrang v.

U.S. Arms Control & Disarmament Agency, 864 F.2d 859, 861 (D.C. Cir. 1989)nfholdi

discovery denial not abuse of discretion if request based solely on “detast and elaborate
affiants’ testimony) (internal quotation omitted)In his own sworn testimony, hdaims that the
parkingpasstask was on his calendar since February 28deOrlowske Aff. at 10 If this is
borre out in discovery, it could be used to impeach Hitflaim that he never asked Orlowske to

secure the Eses for Nesbitt. When pushed, Hil migiviensing a different tun@bout his



conversations with Chappldn addition, Chappldas motive to downplay hisedcription of the
other punishments he has handed out since becoming a supervisor. He &, difiealleged
wrongdoer in this etion. HHS, moreover has attached no documentationoatithese other
punishments to suppo@happle’saffidavit here As a resultthe Court is forced to conclude that
discovery mayturn up &idence that caleitheror both of thesattestationsnto question. For
now, thatis enough to let this possible lemon drive off the lot.
V.  Conclusion

As Defendant’'s Motion for Summary Judgment is premature, the Courssu ia

contemporaneous Order denying it withquejudice.

Isl James E. Boasberg

JAMES E. BOASBERG

United States District Judge
Date: September 16, 2016




