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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

QIHUI HUANG,

Plaintiff,
V. Civil Action No. 16-398 (JEB)

TOM WHEELER, Chairman, Federal
Communications Commission,

Defendant.

MEMORANDUM OPINION

Some peopldave experienckthe dailystruggle oftoiling under a supervisavho makes
their blood boil. Plaintiff Qihui Huang -who worked as an electronics engineer at the Federal
Communications Commissionasserts that she suffered a migeral form of thismetaphorical
malady. According to Huander supervisors at the FCC treated heurgairly that themere
mention oftheir namescaused hehigh blood pressure to rise nearfatal heights. She thus
brings thispro se actionagainsther supervisors and the FCGleging thattheycreated a hostile
work environment, and discriminated and retaliated against her in violation of numerenas fed
and state lawsThe FCC nowfiles a Motion to Dismiss contending thaall of the claims irher
AmendedComplairt sufferfrom terminaldefects As the Courtlargely agrees with the agergy
assessmenit will grant the Motionfor the mospart
l. Background

The Court, as it must at this stage, draws thes flsomPlaintiff’'s Complaintsandher

Opposition to the Motioto Dismiss SeeBrown v. Whole Foods Market Gr., Inc., 789 F.3d

146, 152 (D.C. Cir. 2015) (holding dlit court must consider gbro se litigant’s allegations
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when considering a motion to dismiss, including those found in plaintiff’s oppgdsitibmotes
thatHuanghas not made this an easy tdsiweverpecause her pleadingentain only vague

and cursoryactual allegations. Wheshe doesllege factsfor exampletheymostlylack dates

and critical details The Court nevertheless attempts, as best it can, to describe the facts she has
provided in the light most favorable to her.

Plaintiff is an AsiarAmericansexagenariawith two advanced degrees in electrical
engineering and plsycs. SeeECF No. 17 (Opposition) at 24er work has even contributed to
a Nobel Pize in physics Id. In 1991, shegined the FCC as a computer specialidt.at 19.
During herlong and successfahreer at the agency, she amassed sever@rmance awards
andwas repeatedly promotédrough competitive job postingéd. Huangeventually reached
the GS-15 level as a senior electronics enginegheCC’s Office of Engineering Technology
in 2004 and, eer the next decadeontinued toeceive praisén that rolefrom twodifferent
swpervisorsas she rose to a G%, Step 7 pay graddd. at 1920; ECF No. 1 (Complaint) at.9

Her smooth sailingat theagencyran into a squall, however, in 2014. April of that
year, her supervisomRobert Weller, asked h&y write a report on “wireless microphones
systems in the U.S. marketCompl. at 2. Huang strove diligently on laskover the summer.
Id. Wellerleft the agency in July 2014 without having commenteti@erwork. SeeOpp.at 20
21. Hisreplacemenas Branch ChiefMartin Doczkatyequestedhe reportshortlythereafter
and gave it back to her several weeks later with 83 comments attddhati2122. Huang was
shocked by the extensive nature ofstheomments and amccompanying emaihdicatingthat,
as a GS&l5, she “should know” certain facts that she had not included in the régho®he
subsequentldemanded thddozckatclarify both whether hbelievedthatshe was unqualified

for herGS-15 position and whether she shotdéde hiscomments to mean thsihe had



performed the tasgoorly. Id. Considering his subsequesienceanadmissiorto both, Huang
simmered undewhat she believed wabke unjustified nature of tkecritiques, given that she
hadmerely beerollowing the instructions provided to her yeller in crafting thereport 1d.
at 2223.

Huands healthdeterioratedinder the weight of this criticisfinom her supervisorld. at
27. She became edid of Dozckat and her Division Chiéialter Johnsonld. When eithepf
the mencontactedor suggested they might contabgrat work her blood pressure would rise
to dangerously high levelputting her in fear for her lifeld. Huangsoughtreliefin two ways.
Shefirst asked for help from a nurs¢ the FCCwho recommended that shexjuest aupervisor
swapbefore her hypertension did her ill. Then, o October 20, 2014, Huang pursued
counseling atheagency’sEqual Employment Opportunity officelaimingthatDoczkat’'s
comments on her report were discriminatory and created a hostile working envirorideent.
ECF No. 14 (Motion to Dismiss) at 3.

A month later, in November 201Bpoczkat gave Hang a failing grade on her nédm
performance reviewSeeOpp.at26. Shammedately responded by callinfipr a meeting with
her union representativéd. At that meetingDoczkat represented that he had given her the
poor rating due to her failure, among other thinggompletarequired trainings that she now
claims shéhad in factcompleted Id. FrustratedHuangquickly initiated EEO counseigin
regard tahisreviewandalso filed aformal EEOdiscriminationcomplaint on December 19,
2014, alleging thaDockzat's edier negativecomments on her reposteremotivaed by
discriminatoryanimus and created a hostile working environm&ateMot. at 3.

Huang'shealthcontinued its declinthat winter howeverand in early 2015, sheas

forcedto requestnedical leaveo deal with Fer hypertension.ld. Beforeapproving herequest



Doczkataskedthatshe provide additional medical verification of her condititth. This
demandtoo,causedHuang’s blood pressure to spike to dangerously high levels, and so she
warned him that she woufde anothercomplaintwith the EEQoffice if he did nofgrant her
request SeeOpp. at 27.She nevertheleggovided theequested paperwgrandDozckat
retroactivelygranted thenedical leaveas promisedld.; Compl. at 4 (noting she was out on sick
leave from early Febary 2015 through August 2015); Mot. at 22-23e alsoperiodically
approved herequests for sick leaver the next six monthsSeeMot. at 22-23. In February
2015, however, he did not approve Huarsgbeduled increase tonew pay stewithin the GS

15 band.SeeOpp. at 27.

Huangfinally returned to workn August 2015.1d. At that time, sesubmitted a formal
request to the FCC’s Office of Workplace Diversity for a transf@nother management team
as a reasonable accommodation for her high blood presSee®©pp. at 12. Shassertedhat
she would die from her condition if tlxgencyforced her to continue tateractwith Johnson
and Dozckat. SeeECFNo. 14, Exh. D (Letter from the Office of Workplace Diversity) at 1.
According to Huag, by this time eventhe mention of their names caused her blood pressure to
spiketo nearfatal levels 1d. Shealsoattached two letters from her lotgrm doctor discussing
her history of severe hypertension, as weBiaslar statements from twainses an@n
acupuncturist.ld. at 23. TheOWD denied the request, thoudigcausshe“refused to
participate in identifying modifications or adjustments that would be effecttve” a
accommodating her disabilitguch as allowing an intermediary to pass assigned work tdder.
at 45; Am. Compl.,f[ 5, 8

Around this time, the agen@&jso placed Huang anPerformance Improvement Plan

SeeAm. Compl., 1 9.A PIP “precedes the proposal of a reduction in grade or removal for



unacceptable performan@nd an employee has not less than thirty calendar days to demonstrate
acceptablgerformance pursuant to her supervisor’s identification of the core competency f
which performancés unacceptable.” Mot. at 23 n.13 (quotation marks omitted). In Huang’s
case, she was given 90 days to improve her perfornwarfaee terminationSeeAm. Compl.,

1 9. Huang decidedhstead to retirén January 2016 at the age of @d. at 910; Mot. at 2.

Before doing so, howevemassought to complain to the OWD ab@dveral of théatter actions

taken against hereg., the PIP andhe initialdenial of sick leave but she received no response
from that officeand never filed a form&EO complaint in regard to these grievancgeeOpp.

at 1611 n.9.

Huang did, howevefile, this federal lawsuibn February 29, 2016, against the FCC,
Doczkat, and Johnson, alleging that they had discriminated against her on the basagef her
sex, national origin, and disabilitybeeECFNo. 1 (Complaint). After seeking lea for an
extension of time tdile a responsehe FCC moved to dismiss that Complaint on June 6, 2016.
SeeECF No. 8.The Court denied that motion without prejudice when it graftadng’s
subsequent motion for leave to “amend or correct her complaint by adding counts)(t|&ee
Am. Compl.; 6/30/2016 Minute OrdeNow read together with her original Complaint, Huang
Amended Complaint asserts numerous counts of discrimination and/or retaliatiost g
FCC based on various federal and staves|specifically 1) the FCC discriminatedgainst her
and created a hostile work environment when Doczkat intimated that she was unbjicaldie
GS15 position and performed poorly on drafting her microphepert; 1) Dozckat
discriminated and retated against her when he gave her a “fail” on her November 2014
midtermperformance evaluation; )IDozckat discriminated and retaliated against her when he

did not approve her sick legw/) Dozckat and Johnson discriminated and retaliated against her



when they denied hacheduled step increase) tie FCC discriminated and retaliated against
her when it placed her on the PVA) the FCC discriminated against her when it did not approve
her requestfor a transfer as a reasonable acowdation for her hypertension; Yithe FCC
committed various criminal acts through its discriminatory employment action3tMIFCC
forced her to resign as a result of its discriminataord IX) the FCC, through all ¢the above
actions, created a hostile working environmérite FCCs Motion to Dismiss thiss\mended
Complaint isnow ripe.
. Legal Standard

Federal Rule of Civil Procedure 12(b)(6) provides for the dismissal of an adieme &
complaint fails “to state a claim upon which relief can be gty In evaluating Defendant’s
Motion to Dismiss, the Court must “treat the complaint’s factual allegations as traad must
grant plaintiff ‘the benefit of all inferences that can be derived from the &leged.” Sparrow

v. United Air Lines, Inc., 216 F.3d 1111, 1113 (D.C. Cir. 2000) (quoting Schuler v. United

States617 F.2d 605, 608 (D.C. Cir. 1979)) (citation omittege als@lerome Stevens Pharms.,

Inc. v. FDA, 402 F.3d 1249, 1250 (D.C. Cir. 2005). The pleading rules are “not meanbteimp

a great burden upon a plaintiff,” Dura Pharm., Inc. v. Broudo, 544 U.S. 336, 347 (2005), and she

must thus be given every favorable inference that may be drawn from theiatisgdtfact.

Bell Atl. Corp. v. Twombly, 550 U.S. 544, 584 (2007).

Although “detailed factual allegations” are not necessary to withstand a Rule6}2(b)(
motion,_ id.at 555, “a complaint must contain sufficient factual matter, accepted as truatdo ‘s

a claim to relief that is plausible on its faceAshcroft v. Igbal, 556 U.S. 662, 678 (2009)

(quoting_ Twombly, 550 U.S. at 570). The Court need not accept as true'athegal

conclusion couched as a factual allegation,” nor an inference unsupported by teetfeot in



the Complaint._Trudeau v. Fed. Trade Comm’n, 456 F.3d 178, 193 (D.C. Cir. 2006) (quoting

Papasan v. Allaid78 U.S. 265, 286 (1986) (internal quotation marks omitted)). For a plaintiff

to survive a 12(b)(6) motion even if “recovery is very remote and unlikely,” thedhetged in
the complaint “nast be enough to raise a right to relief above the speculative |éwgbinbly,

550 U.S. at 555-56 (citing Scheuer v. Rhodes, 416 U.S. 232, 236 (19VHi)® pro se

pleadings are held to “less stringent standards than formal pleadinigsl dratawyers[they]

must nonetheless plead factual matter that permits [the Court] to infer more tinagr¢he

possibility of misconduct.”Brown, 789 F. 3d at 150 (internal quotations and citations omitted).
The standard to survive a motion to dismiss under Rule 12(b)(1), thedugbs

forgiving. Under this RulePlaintiff beas the burden of proving that the Court has subject-

matter jurisdiction to hedrerclaims. _Seé.ujan v. Defenders of Wildlife, 504 U.S. 555, 561

(1992); U.S. Ecology, Inc. v. U.S. Dept Interior, 231 F.3d 20, 24 (D.C. Cir. 2000). A court

alsohas an “affirmative obligation to ensure that it is acting within the scope of itsigtiosal

authority.” Grand Lodge of Fraternal Order of Police v. Ashcroft, 185 F. Supp. 2d 9, 13 (D.D.C.

2001). For this reason, “the [p]laintiff's factual allegations in the complaint .Il bear closer
scrutiny in resolving a 12(b)(1) motion’ than in resolving a 12(b)(6) motion for é&itustate a

claim.” Id. at 1314 (quoting 5A Charles A. Wright & Arthur R. MilleEederal Practice and

Procedure § 1350 (2d ed. 1987) (alteration in original)). Additionally, unlike with a motion to
dismiss under Rule 12(b)(6), the Court “may consider materials outside the pleadieggling

whether to grant a ation to dismiss for lack of jurisdiction.Jerome Steveng02 F.3d at 1253;

see alsd/enetian Casino Resort, L.L.C. v. E.E.O.C., 409 F.3d 359, 366 (D.C. Cir. 2005) (“given

the present posture of this casa dismissal under Rule 12(b)(1) on ripeness grouitds eourt

may consider materials outside the pleadings”)



1.  Analysis

In consideringDefendant’s Motion to Dismiss, the Court fitstefly discusse®laintiff's
claims that must be dismissadder Rule 12(b)(for thresholdurisdictional defects|t then
moves on teeparatelyaddressvhat remain®f Huangs suit under Rule 12(b)(& more lenient
pro se standardtaking each count in turrin this analysisthe Court treatHuang'sinitial
Complaint,her Motion to Amend that Complajrand all of the factual statemedsind in her
Oppasition to the Motion to Dismisascovered under the umbrella of her Amended Complaint.

A. Jurisdictional fects(Counts VI and VII)

The Courtneednot spill much inkovertwo of Huang'’s claimsas they suffer from basic
jurisdictional defects. First, tihe extent that her Amended Complaint seeks to agsarhal
chargesn Paragraph 4 (Count V1), undeitherstate or federal law, she kscstanding to bring

these causes of actioeeLinda R.S. v. Richard D., 410 U.S. 614, 619 (1973) (holding “a

private citizen lacks a judicially cognizable interest in the prosecutionn@rogecution of
another”). Huang also may not purdwe federalemploymentdiscrimination claims against

Johnson an®ockzatas individuals.See e.q., Jarrell v. U.S. Postal Serv., 753 F.2d 1088, 1091

(D.C. Cir. 1985) (“[T]heheadof the agency is the only proper patgfendant in a Title VII
action.”). The sole appropriateei2ndant in this action is the Chairman of the FCC, Tom
Wheeler, who is tasked with defending the agency under the relevant emplalysecentination
laws Seeid. The Court, accordinglynust dismiss all of Plaintiff's claimas assertedgainst
Doczkat and Johnson.

Thesame fate befallthe claimsfound in Paragraphs 5 and 8hafr Motion to Amend
(Count VII). In these portions of the Amended Complaint, Hualegies that the FCC

discriminated against her under the Americans with Disabilities Act when it defiese



hypertensiorbased requests to transfer to a diffegain of commandSeeAm. Compl. {15,
8. But therelevantprovisions othe ADA donot apply to federal agencies like the FCC. See

CalereCerezo vU.S.Dep't of Justice, 355 F.3d 6, 11 n.1 (1st Cir. 2004) (explaining that “

ADA is not available to federal employ&esHer disabilityrelated claims instead arise under
the Rehabilitation Actld. As such, this Court has subjeugtter jurisdictioroverthemonly if
shefirst exhausted ér administrative remediegth regard to the denial of this request for an

accommodation SeeSpinelli v. Goss, 446 F.3d 159, 162 (D.C. Cir. 2006) (explaining that

Rehabilitation” Act limits judicial review to employeesggieved by the final dispositio of

their administrative ‘complaint™) (citing 29 U.S.C'®4a(a)(1))Mahoney v. Donovan, 824 F.

Supp. 2d 49, 58 (D.D.C. 2011) (failure to exhaust administrative remedies for Rehabilitdtion Ac
claim is jurisdictional defect).

The FCC points ouhatHuanghas not alleged that skghausteduch remediesand she
readily admits that she failed parsueany formal complaint with the EEO@& MSPBIn regard
to her request for mansfer SeeOpp. at 10-11 n.9. While she nevertheless asks this Court to
excuse her failurgthe jurisdictional nature of this requirement prevents such an excefgen.
Spinelli, 446 F.3d at 162. Thaisability-relatedcount musthereforebe dismisseds well

B. Report Comment&ount I)

In herfirst count Huangalleges that Dozckat discriminated against her and created a
hostile working environment when he provided negative comments on her 2014 &xort.
Compl. at 2.Sheis particularlyunhappy aboutnemailhe sentwhich insinuatedhat she was
not qualified for her job anthat shenad performed the task poorlid. at 24; Opp. at 22. In
essence, Huang argubstaninference cate drawn thathe substantiveommentsn the

report weremotivated by dicriminatory animus because: 1) DocZkdled to recognize the role



played by her former supervisor in crafting the report’s contemp2ykat wadess quafied
thanshe was to be a GB; and 3) previous supervisors gdez performance awarder overa
decade before Dozckatiticized her work SeeCompl. at 2.Huang findsfurther supportdr her
claimin Dozckats failure toassignsomeoneelseto work on theeport whileshe was out osick
leave andn Weller’s original deaion toassign her theeport since most of her work came
directly from Congress or the FCC Chairmdd. at 34. The latter allegation is somewhat

confusing,of coursegiven thatHuangdoes nobttherwiseallegethatWeller discriminated

against hemn any wayduring his time at the agencyheneverthelesseems to assdtiatthese
facts indicatehat her supervisoioncoctedhe report as a made assignmerntb find fault
with herperformanceonthe task Id. at 4.

This count as the FCQorredly arguesfails to stateeithera viable discrimination or
hostilework-environment claim For the formeraplaintiff must allege that she suffered an
adverse employment action because ofraee, color, religion, sex, national origin, age, or

disability. SeeBaloch v. Kempthorne, 550 F.3d 1191, 1196 (D.C. Cir. 2008) (laying out basic

elements ofliscrimination claim under Title VII, ADEA, andehabilitation Act).The alleged
employment action must be “tangible” as evidenced by “firing, failing to proraatensiderable
change in benefitgr reassignment with significdptdifferent responsibilities.”Stewart v.
Ashcroft 352 F.3d 422, 426 (D.C. Cir. 2003) (citations and quotation marks omitted). Huang
never allegeshoweverthat Dozckat's negative comments affected her employment iaantny

tangible way. Taylor v. Small, 350 F.3d 1286, 1292-93 (D.C. Cir. 2003) (“[F]Jormal criticism” i

not actionable adverse actianless it “affect[s] the [employee’s] grade or salaryA}.best, she
complains only that she found the insinuation that she was unqualified for her job offernsive a

unfair. But a “bruised ego will not suffice to make an employment action adve&sayart

10



352 F.3d at 426 (quotin§tewart v. Ashcroft211 F. Supp. 2d 166, 173 (D.D.C. 2002)). Without

more, then, Huang Banot stated a viable diserination claim on the basis of Doczkat's
commentsand conclusions alone.

This countlikewise falls well shyof establishinga hostile work environmeniThe
Supreme Court has held thHatleral antidiscrimination lawsake it unlawful for an employer to
“requir[e] people to work in a discriminatorily hostile or abusive environmearris v.

Forklift Sys., Inc., 510 U.S. 17, 21 (1993))o prevail on such alaim, however,‘a plaintiff

must show that his employer getted him to ‘discriminatory intimidation, ridicule, and insult’
that is ‘sufficiently severe or pervasive to alter the conditions of the victrmdogyment and

create an abusive working environmentBaloch 550 F.3d at 1201 (quotirdarris 510 U.Sat

21). “The Supreme Court has made it clear fath] ‘conduct must be extreme to amount to a

change in the terms and conditions of employmer@&&orge v. Leaviit407 F.3d 405, 416

(D.C. Cir. 2005) (quoting Faragher v. City of Boca Raton, 524 U.S. 775, 788 (188))

adhering to these standards, the Court “ensure[s] that Title VII doesaoohéea general civility
code”requiring courts to police “the ordinary tribulations of the workpladeatagher524 U.S.
at 788 (citation and internal quoian marks omitted)

It is plain thatHuangalleges no more than the ordinary tribulations of the workplace in
this count. Shenakes no attempt wharacterizéozckat's commentas objectivelysevere,
offensive, abusive, or even repeated, muchpesgasive.Huangdoes not contend, for example,
that the commentgicked on (or even mentioned) her age, race,dsability, or national origin.
Nor does sharguethat Dozckat repeatedlydiculed or taunted hawith thesecomments In
fact,her Amended @mplaintstatesghat Dozckat refused to further discuss his editing of the

reportand, instead, remained silent when she asked him whether the comments itiatate

11



was unqualified for her jobSeeCompl. at 3-5. On these facts, then, Huang hasufbtiently
pled a hostilework-environment claim. The Court must, accordingly, dismiss this count.

C. Midterm Performancévaluation(Count II)

In hernext countHuangalleges that Dozckat discriminated and retaliated agharst
when he gave her“&il” on her 2014 midterm performanewaluation SeeCompl. at 6. To
support this claim, Huargtateghat she never received a failing grade in her previous decade in
thatposition or in the 23 years that she othersiseved at the agencyd. It is understandable,
then,thatthis reversal of fortunes must have come as quite a blow.

As explainedabove, howeverptestablish a viable claim for discriminatjdgtuangmust
do more than point to the subjectivepact that thigvaluationhad on her.She must alsplead
that the poor review hadtangibleeffect onthe terms or conditions of hemployment.
Stewart 352 F.3d at 426. Under this standard, “pmenformance evaluations amsot
actionable adverse actions unless they “affect[] the [employee’s] gradaiyr’sdlaylor, 350

F.3d at 1293Russellv. Principi, 257 F.3d 815, 819 (D.C. Cir. 200d9qognizingoerformance

evaluations are likely to be interlocutory or mediate decisions havingmediate effect upon
employment) Huang makeso claim that this midterravaluation had such an effed¢n fact,
shedoes nobbjectto theFCC'’s dcescriptionof this evaluation as merelypaeliminaryreview.
As such, the Couttasno grounds upon which to conclude tttas evaluation tangiblaffected
thetermsor conditions oheremploymentand she has thus maifficiently stateda
discrimination claim.

Huang similarly fails to plead a viable retaliation claim on this countdol'so, she must
assert that she suffered a materially advacs®n because she brought or threatened to bring a

discrimination claim.See, e.g.42 U.S.C. 8§ 2000e-3(a). While tHadverse action[element]

12



in the retaliation context encompass a broader sweep of actions than those in a pure
discrimination claini’ Huang must nevertheless plead an advacsen that would have
“dissuaded a reasonable worker from making or supporting a charge of disecamin&aloch
550 F.3d at 1199 n.4. A midterm performance evaluation that has no binding effect on an
employe’s salary, bonus, leave, or other benefits does not qualify even undaptkitenient
standard.ld. at 1199 (nanhg “performance reviews typically constitute adverse actions only
when attached to financial harmaiid holding review did not qualify as adverse action in
retaliation context even when accompanieather letters of reprimand and counseljragcord

Weber v. Batista494 F.3d 179, 185 (D.C. Cir. 2007) (holdpgrformance evaluation to be

materiallyadverse where it resulted@mployeés not receiving a cash awardAs a result, the

Courtwill dismiss Huang's second cowad well

D. Denial of Sick Leave Request (Count Ill)

Count Il allegeghat Dozckat discriminated and retaliated against her when he failed to
immediatelyapprove her request for sick leave in February 2@geCompl. at 89. While
apparentlyconceding that he did eventually grant the requestnstigtainsthat his demantbr
further paperworkvas unjustifiedbecausehe supportetderinitial requestwvith a doctor’s notes.
SeeOpp. at 27Compl. at 7 Huang, moreover, contends that she suffered an attack
hypertension as a result of this demand, which put her in serious jeopardy oflde@bczkat
according to hemnly granted the leavgecauseshe threatened to file anotrdéscrimination
complaint with the OWDand he realizethen that he was in the wronggd.

This count, however, cannot survive the same reason as the last two. Sick leave that
is eventually granted even after themposition of restritons such as demandor additional

documentation — does not constitute $het of adverse action necesstmya retaliation or

13



discrimination claim.Baloch 550 F.3d at 1198 (holding imposition of sielave restrictions

requiring a physiciario repeatedly certify thbBealthproblemand treatment pladid not amount
to materialy adverse action faetaliation claim where leave was eventually grantddhis
count gains no traction.

E. Denial of Step Increase (Count |V)

In her fourthcount, Huang alleges that Doczkat, Johnson, and other unnamed FCC
supervisors discriminateahd retaliated against her whitseydenied her automatic step
increasan February 2015SeeCompl. at 9. This resulted in her receiving a few thousand
dollarsless in her salaryld. This fact means that, unlike her other claims just discyusiethg
has adequatelyupportedhis countby alleging a viabledverse employment action.

The FCC nevertheless argues tidd count should be dismissed becaHseng dd not
file an administrative@mplaint challenging thiactionbefore seeking relief in this Courit is

axiomatic thatéderal employees may file a Title \di ADEA action in federal court only after

exhausting their administrative remedi€ayne v. Salaza619 F.3d 56, 65 (D.C. Cir. 2010)
(affirming dismissal offitle VII retaliation claim for failure to exhaust); 42 U.S.C2@00e-
16(c) (Title VII exhaustion requirements); 29 U.S.C. 8§ 633&bJADEA exhaustion
requirements) Theseexhaustion requirements, however, are not jurisdictional. Artis v.

Bernanke 630 F.3d 1031, 1034 n.4 (D.C. Cir. 2011) (citing Menominee Indian Tribe of Wis. v.

United States614 F.3d 519, 527 (D.C. Cir. 2010)Because untimely exhaustion of [Title VII]

administrative remedies is an affirmative defetise defendaribears the bnden of pleading and

proving it,” rather than thelgintiff. Bowden v. United State$06 F.3d 433, 437 (D.C.iC

1997) (citationomittedand emphasis addedAs a result, unless the Court transforms the

Motion into one for summary judgment, it is typicatlficult for defendang to prevail at this

14



stage. In this caseptvever,Huangconcedes that she did rfiké an administrative complaint
with regard tahis adverseaction s2eOpp. at 10-11, so the Court need not resort to such a
conversion to dismiss the claim here.

Huangneverthelesprotestghatthe exhaustionequiremenshould be excused because
shecomplained to the OWD about otheverseactions andcttempted to amplain about this
action too, but received no response to her eméasat 11:13. She furthellegesthatthe
acting director of the OWD treated her unfaidyd, as a result, she could not respor@dwbD
emails or communications without risking tledue to her high blood pressuid. Finally, she
argues that she did not need to exhaust her administrative reinecibscausexhaustion is
not required for claims brought undgection1981 or Section 1983d. at 1314 (citing 42
U.S.C. 88 1981, 1983).

Most of Huang'sargumentsre insufficient as a matter of law to excuseduwmitted
failure to exhaust this claimTaking the last one first, Section 1983 does not apply to federal

officials acting under the color of federal laBettles vU.S. Parole Com’n, 429 F.3d 1098,

1104 (D.C. Cir. 2005). Section 19BKkewise provides a federal remedy against discrimination

in privateemploymentJohnson v. Ry. Exp. Agency, Inc., 421 U.S. 454, 459-60 (1975)

(emphasis addeddnd consequentlyalsodoes not apply ta federal agency like tHeCC. To
the extent that Huang meattsoughher Oppositionto re-plead this count under the
provisions, thenthe Court must dismigke count under Rule 12(b)(1) for want of jurisdiction.
Settles 429 F.3d at 1105 (explainiragsertion of Section 1983 claim against federal entity
presentgurisdictional defect going to sovereign immunityldriited States).

The Court similarly rejects Plaintiff's assertion that failure might be excused on the

basis of her two previous EEO complaititat were maden regard to Doczkat's comments on

15



her report and the low performance evaluation. An employee must exhaadttimestrative

process foeachdiscrete action for whickhe seeks to bring a clainNationalR.R. Passenger

Corp. v. Morgan, 536 U.S. 101, 113, 122 (20@)lemanAdebayo v. Leavitt, 326 F. Supp. 2d

132, 137 (D.D.C. 2004Martinez v. Potter, 347 F.3d 1208, 1211 (10th Cir. 2003). The Supreme

Court inMorgannoted that “each incident of discrinaition and each retaliatory adverse
employment decision constitutes a separate actionable ‘unlawful emplograetite.” 536

U.S.at 114. As the court i@BodemanAdebayofurther elaborated:

The key to determining whether a claim must meet the procedural
hurdles of the exhaustion requirement itself, or whether it canpiggy
back on another claim that has satisfied those requirements, is
whether the claim is of a “discrete” act of discrimination or
retaliation or, instead, of a hostile work environmentstete acts
such as termination, failure to promote, denial of transfer, or refusal
to hire” are individual acts that “occur” at a fixed time. Accordingly,
plaintiffs alleging such discriminatory action must exhaust the
administrative process regardlessanf relationship that may exist
between those discrete claims and any others.
326 F. Supp. 2d at 137-38 (quoting Morgan, 536 U.S. at 114). As a matter of law, Huang’s
allegationthat she filed other EEO complairtsesnot statea potential avenue telief from the
exhaustion requirement on this count.

The same cannot be said, howewéikiuang’s factuatecitationsthat appear to go to
whether the=CC’sOWD office prevented her from filing a complamt misled her as to what
would be required to pursue heaim in district court SeeOpp. at 10-11 n.9Becausehe
“filing of a timely charge of discrimination with the EEOC is not a jurisdictionalgopeisite to

suit in federal court, . . [it] is subject to waiver, estoppel, and equitable tolling.” Zipes v. Trans

World Airlines, Inc., 455 U.S. 385, 393 (1984t least one Circuibas heldhat an “equitable

exception to the exhaustion requirement is available when an EEOC representdéadsthe

plaintiff concerning hislaim.” Josephs v. Pa8ell, 443 F.3d 1050, 1061 (9th Cir. 2005). This
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relief may be granted to a plaintiff whit§1) diligently pursuedher] claim; (2) was misinformed
or misled by the administrative aggmesponsible for processing [hetjarge; (3) relied in fact
on the misinformation or misrepresentations of that agency, cdugrjgo fail to exhausther]
administrative remedies; and (4) was acting pro se at th€ tilme(quoting Rodriguez v.

Airborne Express, 265 F.3d 890, 902 (9th Cir. 2001)). Whether or not Huang can ultimately

meet such a standard is more appropriately resolved at summary judgment. FRandevihe
generougpro se pleading standard, she has alleged sufficient facts to create a plausibte rig
such relief and this count thus survives.

F. Placement on Performance Improvement P@ount V)

Huang makes only passing reference to her placement on a PIP prior to her metireme
from the agencys anothepotentialbasis forthis suit. SeeAm. Compl., 1 9. She does not
indicate when this occurred, nor who made the decision to place her on the PIP. Redhislles
fact alone does not meet the standard required for an actionable adverserdesisiit results in
a change in pay or grad&aylor, 350 F.3d at 1293, 1296 (holding placement on PIP did not
constituteadverse employment action as required taodistadiscrimination or retaliatioolaim,

absent evidence such conduct caused changade or salajy Chowdhury v. Bair604 F.

Supp. 2d 90, 96 (D.D.C. 2009Huang again,does not allege that tidP resulted insuch a
change The Court, accordingly, dismisses this claim

G. ConstructiveDischarge(Count VIII)

Huang also alleges thahe above actions forced her to retire from the agency in January
2016, several years before she intended to d&éseCompl.at 1311; Am. Compl., § 10. In
essencehis is aconstructive-gscharge claim The constructivelischargedoctrineconsiders

“an employee’s reasonable decision to resign because of unendurable working conditmns . . . t
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[be] a formal discharge for remedial purposeB&nn. State Police v. Suders, 542 U.S. 129, 141

(2004). Construove-discharge claims are therefatesigned to address situations in which
employers coerce employees to resign by creating intolerable workidgions. Id.

To support such elaimin the discrimination context, Huamgust allegé‘that [she] was
discriminated against yhe FCC]to the point where a reasonable person in [her] position

would have felt compelled to resign.” Green v. Brennan, 136 S. Ct. 1769, 1777 (2016)

(describing elements faonstructivedischarge claim under Title VII)These conditions must

go beyond “ordinary” discrimination. Perry v. Harris Chernin, Inc., 126 F.3d 1010, 1015 (7th

Cir. 1997). Theconduct, in fact, must amount to more than that required to support a hostile-
work-environmentlaim sothat the plaintiff'sresignation qualifies as a fitting response to the

discrimination Steele v. Schafeb35 F.3d 689, 694-95 (D.C. Cir. 2008). In other words, in a

run-of-the-mill hostile work environmengn employee is expectéal “mitigate damages by
remaining on the job unless that job presents such an aggravated situation tratableas

employee would be forced to resign.” Clark v. Marsh, 665 F.2d 1168, 1173 (D.C. Cir. 1981)

(quotation marks omitted). An employee’s decisioretoeis thus insufficient where driven

only by concern foithe effect of thgob’s normal task onher health See, e.g.Spence v.

Maryland Cas. Co., 995 F.2d 1147, 1156 (2d Cir. 1993) (“[T]he fact that an employee develops

stressrelated ill health from the demands of his voluntarily undertaken position or from
criticisms of hs performance, and as a result determines that health considerations mandate hi
resignation, does not normally amount to a constructive discharge by the empldyikeWise,

a failure to promote, a change in job duties, a transfer, criticism, pressure $ugarsisor, or

being ignored by cevorkers are not the sort of “aggravating factors” seaey to support a

constructivedischarge claimVeitch v. England, 471 F.3d 124, 131 (D.C. Cir. 2006).
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Suffice it to say, the allegations in Huang’'s Amen@exinplaint fall far short of this
standard. Even consideringesy factual allegatioshe providegas part and parcel dis claim,
she ha®nly assertedtresdrom working for a criticabr difficult supervisor. At no point does
she point to an aggravating factor sufficient to support a reasonable employetndec
involuntaily retire. She never alleges any derogatory comments made about any of her
protected characteristics. Nor does sheri@sany contact from her supervisors that could be
considered as outside the ordinary contact expected from a superior. Huang, consdmsentl
not statd a viable constructivdischarge claim.

H. Hodile Work Environment (Count 1X)

AlthoughPlaintiff does not explicithenumerate hostilework-environment counvased
on the_combination of the above-mentioned actions taken against her by Johnson and Dozckat,
herpro se pleading may fairly be construed to allege such a claim. In particulaembatdly
assertghat her supervisors created a hostile work environmenmitiey alia, “deliver[ing]
documents to her, talk[ing] to her, communicat[ing] with her, email[ing] her, gllfier,
knock[ing] her office door, forcibly open[ing] her office door, and etc., more,” when they knew
that “their. . . actions frequently or always caused Plaintiff's blood pressure [to] promptly
raise[] . .. up to 223 mmHg.” Compl. at 6-7; Am. Conmgil 3. She thus contends that they
knowingly and willfully placed heat substantial riskf deaththrough these actiongd.
Because the hoste&ork-environment standard is somewhat lower than that required for
constructive discharge, out of an abundance of caution, the Court addresses thispeleately.
Y et, evenconsideringn concertall of the factual allegatianmade throughout the Amended

Complaint, the Coustill finds the countvanting
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As indicated abovegptestablista hostile work environmenitjuangmust allege
“harassing behavior sufficiently severe or pervasive to alter the conditiimsrpémployment.
Suders, 542 U.S. at 133 (quotation marks omittédhe “discriminatory intimidation, ridicule,
and insult,” moreover, must bstifficiently severe or pervasivgso asjto alter the conditions of
the victim’s employment and create an abusive working environmdd&léch 550 F.3d at
1201, George 407 F.3cat416 (holding conduct must be extreme).

Looking at “all the circumstances” herencluding “the frequency of the discriminatory
conduct; its severity; whether it is physically threatening or humiliating, or aofferesive
utterance; and whether it unreasonably interferesamtbmployee's work performance”
Dozckat and Johnson’s condwannot fairly be said to staéeplausible ground for relief.
Morgan, 536 U.S. at 116 (quotiktarris 510 U.Sat 23. Huanghasinsteadalleged only the
ordinary contact required for a supervisor to oversee his employee. She does not pgint to an
inappropriate or abnormal conduct inflicted upon her by either Johnson or DoSkleatffers
no allegation, for example, that her supervisors sought to increase their cotitdento
induce or aggravate her hypertensiéi.most,Doczkat and Johnsamay have given her
unjustifiedcriticism on her work product and unfairly denied laeschedulethcrease in pay.

This is not the sort of conduct that is necessary to support a hesthesnvironment claim.
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V. Conclusion

Forthe reasons stated above, the Court will disadissf Plaintiff's claims against
Johnson and Doczkatt will also dismiss all of her claims against the R@ the sole
exception beinghatregardng thedenial of her withingrade step increasn February 2015. A

contemporaneous Order will issteethis effect.

Isl James E. Boasberg
JAMES E. BOASBERG
United States District Judge

Date: Octber 19, 2016
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