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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

IDA HERNANDEZ,
Plaintiff,
V. Case N016-cv-0405(TSC)

DAVID S. MAO, Acting Librarian
LIBRARY OF CONGRESS

Defendant.
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MEMORANDUM OPINION

Plaintiff Ida Hernandez brings this suit under Title VII of the Civil Rights &c1964
against David Mao, Acting Librarian of the Library of Congredeging sex discrimination and
sexual harassment (Count 1), hostile work environment based oséahd race and national
origin (Couns I, Il), and retaliation (Count 1V). (Compl. Y 34—68Before the court is
Defendant’s partial motion to dismigader Rule 12(b)(6). (ECF No. 10). Br the reasons stated
herein, Defendant’s motion is GRAKRD IN PART and DENIED IN PART.

I BACKGROUND
Hernandez, a MexicaAmerican woman, has been employed atitibeary of Congress’s

Office of Opportunity, Inclusiveness, and Compliance (“OIC”) since 23086 Special Assistan

1 Both parties have relied @locuments submitted as attachments to their briefs in supgbsiof
arguments with respect to exhaustion of administrative remeWéde the court may consider
documents attached a complaint and other matters of public record on a motion to digkbiss,
& Svoboda, Inc. v. Cha®08 F.3d 1052, 1059 (D.Cir. 2007), none of these documents were
attached to Hernandez’'s complaint, and it is not apparent tisat doeuments are matters of
public record. Therefore, the court weNaluatehe exhaustion issue under the summary
judgment standardSeeFed. R. Civ. P. 12(d); Fed. R. Civ. P. 8®lbert v. Potter471 F.3d 158,
167-68 (D.C. Cir. 2006) (upholding thist courts conversion to summary judgment where both
parties attached ext@eading material to their filings).
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to the OIC Directar (Compl. 11 4, 35, 52). In June 2012, Kirk Rascoe joined OIC agést@,
andHernandealleges thabnce he began workireg OICRascoe made her feel “extremely
uncomfortable,” minimized her professional role, dismissed her ideas, and tolot her‘worry
[her] little head about” issues that had previously e of hefjob responsibilities (Id. 17—
9). She further alleges that Rascoe repeatedly commented on and critiquethhmy, encluding
telling herthat he did nolike her wearingnen’s sweatersandthat heonce gave hesne of his
own shirts and later asked why she had not worrdt.q{ 10, 17.

Hernandealso claimghat Rascoe repeatedly refertecher as “querida,” a Spanish word
meaning “dear.” Ifl.  11). In July 201Z2Hernandezold Rascoe thabased on her upbringing in
Texas, where Spanish was her first language,interpreted querida to mean “a man’s paid other
woman or lover.” Id. 1 12). She asked him to stop using it becabsefelt itwas offensive and
unwelcome, but he disputed the meaning of the word and continued using it to refer td.her. (
1913, 16). She further alleges that Rascoe patted a chair next to him at a meelicating that
Hernandezshould sit therewhich made her feel embarrassied { 18), and that he once spoke at
a meeting where Hernandeas present about the Library’s collection of adult books, calling OIC
both the “glue and lubricant” that holds the Library togetiter[(26).

Finally, Hernandealleges that after a disagreemenfpril 2013 about her role in
reserving event spader Blacks in Government, an affinity group at the Library, Rascoe issued
her a counseling memorandum for inappropriate conduct and failure to follow supervisosy order
(Id. 1 20). Rascoe allegedly then entered Hernandez'’s office and yelled that she was tb “do as
tell you to do.” (d.). Later that summer,roAugust 6, 2013:ernandefurther states that during
a one-omene performance appraisal with Rasdezindicated he was giving her a satisbay,

rather than outstanding, review, and he discussed the counseling memorandum and room



reservation events at lengtid.(T 28). During that meetingHernandez felt threatened when
Rascoe acted angrilyelled,leaned across his desk, pointed hgér, yelled “silence!” at one
point to prevent her from speaking, and physically blocked the door to prevent hefdekit. (

After she received the counseling memoranddernandefiled aninformal allegation of
discrimination with the Library'&EOoffice on May 15, 2013. (Def. Ex. 1 (ECF No. 1}:-
Following her performance appraisaéeting with Rascqehe reported the incidetat Lucy
Suddreth on August 8, 2013, after which she was physically relocated to another departheent |
Library, Integated Support Services (“ISS”), where she no longer had a personal office awd lacke
any assignegbb responsibilities for months. (Def. Ex. 2 (ECF No. 10-2); Compl. § 31). Shortly
afterthe reassignmenshe filed an additional allegationaiscrimination and therfiled a formal
discrimination complainin October 2013. (Def. Exs. 2, 3). An administrative hearing was held
in March 2015, and in July 2015 the hearing examiner issued its final agency decision,foding
discrimination. (Corpl. 1 32-33; PI. Ex. 1 (ECF No. 18}). Hernandezsubsequently
commenced this suit in February 2016.
. LEGAL STANDARD

A motion to dismiss under Fed. R. Civ. P. 12(b)(6) for failure to state a claimhests t
legal sufficiency of a complainBrowning v. Clinton292 F.3d 235, 242 (D.Cir. 2002). For a
plaintiff to prevail on a motion to dismiss, lmplaint‘must contain sufficient factual matter,
accepted as true, to ‘state a claim to relief that is plausible on its fashtroft v. Iqbal556
U.S. 662, 678 (2009)A claim is plausible when the factual content allows the court to “draw the
reasonable inference that the defendant is liable for the misconduct allédiedus, although a
plaintiff may survive a Rule 12(b)(6) motion even wéé&ecovery is very remote and unlikely,”

the facts alleged in the complaint “must be enough to raise a right to relief Abmpetulative



level.” Bell Atl. Corp. v. Twombl|yb650 U.S. 544, 555-56 (2007) (internal quotation marks
omitted). Evaluating a 12(b)(6) motiorréquires the reviewing court to draw on its judicial
experience and common senségbal, 556 U.S. at 679.

Partial simmary judgment is appropriate where there is no disputed genuine issue of
material fact and the movant is entitled to judgment as a matter oHeagk.R. Civ. P. 56(a);
Celotex Corp. v. Catretd 77 U.S. 317, 325 (1986). In determining whether a genuine issue of
material fact exists, the court must view all facts in the light most favorable to thaowing
party. SeeMatsushita Elec. Indus. Co. v. Zenith Radio Co#@5 U.S. 574, 587 (1986T.he
movant must rely on record materials to demonstrate the absence of anylgehsjnged issues
of material fact. Fed. R. Civ. P. 56(&glotex Corp.477 U.S. at 323. The nonmoving party, in
response, must presdrdrown evidence beyond the pleadings to demonstrate specific facts
showing that there is a genuine issue for triaelotex Corp.477 U.S. at 324. A fact is material if
“a dispute over it might affect theicome of a suit,” and an issisegenuine if'the evidence is
such that a reasonable jury could return a verdict for the nonmoving pEidicomb v. Powell
433 F.3d 889, 895 (D.C. Cir. 2006).

1. DISCUSSION

Defendant argues theernandeZailed to exaust headministrative remedies with regard
to herrace and national origin harassment claim andadtatiationclaim. Defendant further
argues that as a matter of lawe counseling memorandum that Rascoe issudérttanden
April 2013 cannot cortgute a materially adverse employment action.

A. Exhaustion of Administrative Remedies

Before filing a Title VII claim, a federal employee must file an administrative claim with

heremployingagency. 42 U.S.C. § 2000e-Hipwn v. Gen. Servs. Admid25 U.S. 820, 832



(1976). A court “may not consider a discrimination claim that has not been exhateelé v.
Schafey 535 F.3d 689, 693 (D.C. Cir. 2008). The primary purpose of the exhaustion requirement
is to provide the agenayith sufficient notice to begin the investigatipeocess.Brown v. Marsh
777 F.2d 8, 13 (D.CCir. 1985);Parkv. Howard Univ, 71 F.3d 904, 907 (D.C. Cir. 1995). Thus,
while the exhaustion requirement “should not be construed to place a heavy technaail bard
plaintiffs, it is “not a mere technicality,” and a plaintiff's “Title VII lawsuit follomg the EEOC
charge is limited in scope to claims that are like or reasonably related to tlatiatie@f the
charge and growing out of such allegationBark, 71 F.3d at 907 (internal quotations omitted).
The failure to exhaust administrative remedies under Title VIl is an afivendefense, so
Defendant must establish by a preponderance of the evidence that Hernandéz éxitexdist her
remedies.See Mondy v. 8 of Army 845 F.2d 1051, 1058 n.3 (D.C. Cir. 1988) (citMagrsh,

777 F.2dat 13).

Defendant first argues that Hernandigifed toexhaust her administrative remedies
because she did niise a claim oface and national origin discrimination durithg
administrative EEO proceedingblerndndezoncedes thahg did not mention discrimination
based on her race or national origin at any point during the administrative pngsg@uailuding
in her informal filed allegations, her complaint, or during the course of the athaines hearing.
Instead, shargues that this claim fseasonably relatédo her claim of hostile work environment
based on sex because the two claims “concern all of the same underlying isiaes,tlfs same
factual allegations,” “are against the same management officials,” and ‘digeatv out of the
discrimination claims that were adjudicated in the administrative case.” (Opp.lattb¢ court’s
view, Hernandes argument thathere are no factuallegationghatdistinguish her sexual

harassment clairfftom her race and national origin clamnly cuts againdter exhaustion



argumenbecause her complaint thgave the Library no noticehatsoeveof anyadditional
claim based on race or national origivhich is the primary purpose of the exhaustion
requirement Marsh, 777 F.2cat 13. Therefore, the court grants Defendant’'s mdooisummary
judgment as to Count Il for failure to exhaust.

Next, Defendant argues that HernAndamnot proceed onrataliation claimbased on
Lucy Suddrethreassiging her to ISS from OIC because she did not allege thatdahsferwas a
basis for her harassment or retaliation claims in her EEO claardshe thus failed to exhaust her
administrative remedies with respect to this allegationtheEEO chargeHernandezomplained
that Rascoe retaliated against her by issuing the counseling memorandumglwalsice
during her performance appraisal, and by giving her a rating of satisfa¢ef. Ex. 3 at 2).She
listed“Return IdaHerndndezo OIC immediately” as one of the corrective actions she spught
rather than as part of the description of alleged harassrfidnt The EEO hearing examiner did
not discuss the jolrassignmenn his July 2015 Summary of DispositiorSeePl. Ex. 1).
Defendant’s argument fajleowever, upon a closer examinatiorHafrnandez’s EEO charge. At
the bottom of the first pagelernandezvrote “Mr. Rasce and Ms. Suddrethetaliated after Mr.
Rasce informed of discriminatory harassment.” (Def. Ex. 3 at 1 (emphasis 3ddée)
allegation of discrimination thaternandeattached to her EEO charge states that Suddreth
arranged for her to move from OIC to ISS and report to a new supervgew d.@at 14).

As explained above, the purpose of the exhaustion process is to put agencies on notice
about the allegations against theMarsh, 777 F.2d at 13. Importantly, the D.C. Circuit has
stated thatnotice may be adequate where a claim is brougtiteagency’s attention ‘during the
course of the administrative proceeding’ and ‘before it issued its finaide’ceven if the

argument or claim is not clearly set out in the complaitd.”(quotingPresident v. Vang&27



F.2d 353, 362 (D.C. Cir. 1980)Based on the references to Hernandez’s reassignment in the
administrative proceeding documents, and the statement on the charge that “MshSuddret
retaliated,” he court finds thaa reasonalel jury could conclude that Defendant was on notice of
Hernandes retaliation claim based on her reassignment andbiindant failed to establish her
failure to exhaust by a preponderance of the evidehbe.courtthereforedenies Defendant’s
motion for summary judgment as to exhausbbthis retaliation allegatian

B. Useof Counsding Memorandum to Support Claims

Hernandez alleges that theunseling memoranduRascoe issuedgainst hein April
2013was actuallyn retaliation after she complainedhon that his behavior was harassment.
(Compl. 1 63). This counseling memorandum formed the baditefmandes initial
discrimination hostile work environmengnd retaliation allegatiathat she filed with the
Library’s EEO office (Id. § 32). Defendant argues thats a matter of lawthe memoranduns
not an adverse employment action sufficient to suppdrscrimination or retaliation claim.
Because Defendant does not appear to argue that the counseling memorandum could nat support
hostile work environment claim, the court will not consitheat issue

Defendanfirst argues thathe counseling memorandum cannot form the lasis
Herndndes sexual discrimination claim. This clairaquires a showing of adverse
employment actionrmeanind‘a significant chang in employment status, such laring, firing,
failing to promote, reassignment with significantly different benefitg, d@ecision causing
significant change in benefitsDouglas v. Donovarb59 F.3d 549, 552 (D.C. Cir. 2009) (quoting
Taylor v. Small350 F.3d 1286, 1293 (D.C. Cir. 2003))he action must affect “the terms,
conditions, or privileges of employment or future employment opportunities suchrémsonable

trier of fact could find objectivelyangible harm.”Forkkio v. Powell 306 F.3d 1127, 1131 (D.C.



Cir. 2002). Due to the pre-discovery posture of this case, the record is completelyjapetbas
to the adverse effects, if any, of the April 2013 counseling memorandum. HowWweweandez
has pleaded sufficient facts in her complaint to establish that her claim foigeidéast
plausible with respect to the discriminatory nature of the counseling memoraridharefore, the
court denies Defendant’s motion to dismiss this claim.

Next, Defendansimilarly argues that the counseling memorandum cannot amoant to
retaliatory act, as a retaliation claim requires a showing of a materiallysagéwaployment
action. See Baloch v. Kempthor&0 F.3d 1191, 1198 (D.C. Cir. 2008 Baloch the court
found that “a letter of counseling [and] letter of reprimacalid not form the basis of a
retaliation claimbecausehe letters'‘contained no abusive language, but ratherrglated
constructive criticism, which ‘can prompt an employee to improve her psafare.” Id.
(quotingWhittaker v. Northern Ill. Univ.424 F.3d 640, 648 (7th Cir. 2005 pther district
courts at the summary judgment stabaye alsa@oncluded that letters of counseling, or similar
written warnings, written reprimands, or verbal reprimands, were not niigtadaerse
employment actionandcould not support retaliation claimSee Halcomb v. Office of Senate
Sergeant-at-Arms of U.S. Sendié3 F. Supp. 2d 228, 247 (D.D.C. 2008) (neither counseling
memorandum nor written warning were adverse employment actions bduayisiedtnot affect
plaintiff's employment);Cochise v. Salaza601 F. Supp. 2d 196, 201 (D.D.C. 2009) (letters of
counseling that contained jaoblated constructive criticisnvere not materially adverse
employment actionsBrown v. Mills 674 F. Supp. 2d 182, 193 (D.D.C. 2008rbal reprimand
not a materially adverse action given “mild nature” and “absence of any consesjllen

As noted above, the record is undeveloped as to whddreandezxperienced any

employment consequences as a result of the counseling memoralndtsymotion to dismiss,



Defendant asks the court to conclude thatndndehas failed to allege enough facts in her
complaint to have a plausible retaliation claim. The court disagH&mandehas satisfied the
requirement that her complairteage a claim that is more than speculative, #edeforethe court
denies Defendant’s motido dismiss this claim.
V. CONCLUSION

For the foregoing reasons, Defendamtstion to dismis¢iernandes claims relating to
her counseling memorandum is DENIED. With respect to exhaustion of her raceiandl nat
origin claim and exhaustion of claims based on her job reassignment, Defendartis mbich
the courtevaluated as motionfor partial summary judgmerns GRANTEDIN PART and

DENIED IN PART.

Date: February 14, 2017

Tangya 5. Chviflleon
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TANYA S. CHUTKAN
United States District Judge




